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NOTES  ON  THE  CLAUSE  OF  EXCEPTIONS  OF 
THE  MODERN  BILL  OF  LADING. 

At  a  time  like  the  present,  when  a  commission  has  just  been 
appointed  for  the  investigation  of  very  large  questions  affecting 
our  vast  mercantile  marine,  and  when  the  air  is  thick  with  accusa- 
tions charging  the  ship-owning  community  with  a  reckless  dis- 
regard of  every  interest  but  their  own,  which  are  said  to  be  all  too 
well  attended  to,  it  may  be  thought  to  be  not  out  of  place  that 
this  magazine  should  devote  some  space  to  the  consiaeration  of 
mercantile  law ;  and,  as  that  subject  in  its  entirety  is  of  course  far 
too  large,  that  some  particular  branch  of  this  department  of  law 
might  profitably  be  selected  for  consideration.  What  has  seemed 
to  the  writer  as  of  practical  and  useful  interest  is  that  branch  of 
the  law  maritime  which  relates  to  the  duties  and  rights  of  ship- 
owners under  bills  of  lading.  The  following  paper  will  therefore 
be  specially  devoted  to  that  clause  of  the  modern  bill  of  lading, 
by  which  ship-owners  have  sought  to  limit  their  responsibility  for 
the  safe  carriage  and  delivery  of  the  merchandise  entrusted  to 
them. 

Though  there  has  been  a  good  deal  of  difference  of  opinion 
among  the  authorities  as  to  the  meaning  and  comprehension  of 
the  term  ^*  common  carrier/'  yet  one  may  say,  speaking  generally, 
that  the  owner  of  a  ship,  who  publicly  holds  out  that  ne  will,  for 
hire  and  as  a  business,  carry  the  goods  of  any  one  whatsoever,  is  a 
common  carrier,  and^  as  such,  is  at  common  law  liable  for  the  safe 
delivery  of  goods  accepted  to  be  carried  without  express  limita- 
tion or  agreement.  And,  though  it  has  been  doubted  by  such 
aathorities  as  Lord  Tenterden  and  Mr.  Parsons  whether  owners 
whoee  ships  do  not  ply  between  fixed  termini  are  common  carriers, 
yet  such  clonbts  are  of  the  less  practical  importance  as  affecting 
the  subject,  as  there  is  good  authority  for  holding  that  the  owner 
of  ft  general  ship  carrying  for  hire  as  such  incurs  the  liabilities  of 
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a  cominon  carrier.  As  has  been  laid  down  by  Jastice  Brett,  in 
his  most  lucid  judgment  in  the  leading  case  of  Nugent  v.  Smith 
(1  C.  P.  D.  423),  it  matters  not  whether  we  consider  a  ship-owner 
a  common  carrier  or  no,  for  his  liability  is  really  qua  ship-owner 
and  not  qua  common  carrier,  being  founded  on  tL  famW>  old 
edict  of  the  praetor,  '^  nautaa  caopones,"  which  has  been  adopted 
into  the  custom  of  the  realm.  By  this  the  owner  becomes  the 
insurer  of  the  goods  in  every  respect  except  two,  the  act  of  Ood 
and  the  public  enemy.  The  law  seems  always  to  have  regarded 
the  ship-owner  with  a  good  deal  of  suspicion  from  the  time  when 
the  praetor  issued  his  edict  ad  reprimendam  improbitaiem  hujus 
generis  hominum^  as  a  writer  in  the  Digest  puts  it,  down  to  this 
date,  when  the  president  of  the  Board  of  Trade  is  sharpening 
his  arrows  against  them.  In  the  eye  of  the  law  the  ship- 
owner had  large  opportunities  for  collusion  with  all  sorts  of 
persons  by  whom  the  shipper's  goods  might  be  conveyed  away, 
and  consequently  he  was  by  the  common  law  of  England  relieved 
from  liability  in  the  event  of  loss  only  in  two  events  mentioned 
above,  which  could  be  easily  and  well  ascertained,  and  were  of  so 
public  a  nature  that  few  would  be  so  rash  as  to  attempt  to  prove 
them,  unless  they  had  actually  occurred.  The  civil  law  was 
slightly  more  merciful  than  the  English  law,  as  under  the  civil 
law  the  carrier  was  not  answerable  for  loss  by  robbery  committed 
with  overwhelming  violence.  Originally  the  law  of  England 
excused  him  in  this  event,  unless  he  had  been  careless  or  had 
travelled  on  dangerous  roads,  and  there  are  at  least  traces  in  Scots 
law  of  a  rule  excusing  the  carrier  from  liability  for  robbery,  but 
the  old  dread  of  coiubination  with  thieves  seems  to  have  arisen 
and  deprived  him  of  even  this  small  shred  of  protection. 

Now,  taking  this  very  wide  and  dangerous  liability,  as  it  stood 
at  common  law,  it  must  be  apparent  to  the  most  casual  thinker 
tliat  the  business  of  a  carrier  by  sea  was  exposed  to  numberless 
risks  of  every  kind  whenever  his  ship  went  to  sea,  or  even  before 
she  left  harbour.  ''  Ships  be  but  boards,  sailors  but  men :  and 
there  be  land-rats  and  water-rats,  land-thieves  and  water-thieves ; 
I  mean  pirates  beside  the  peril  of  the  seas,  rocks,  and  winds."  So 
said  SbaKespeare,  who  knew  soinctiiing  of  everything;  and,  indeed, 
founderings  and  collisions,  strandings  and  shipwrecks,  capture  by 
pirates,  roobery  by  force  from  without  or  barratry  from  within, 
theft  or  embezzlement  by  his  crew,  to  say  nothing  of  damage 
caused  by  their  negligence,  must  in  the  good  old  days  have  danced 
perpetually  before  the  mind's  eye  of  the  apprehensive  or  nervous 
ship-owner,  as  he  lay  awake  and  thought  of  his  far-off  or  overdue 
vessel.  Fortunately  for  us,  the  men  who  made  Britain  the 
maritime  power  she  is  were  not  a  nervous  class,  and,  doubtless, 
earned  freights  ample  enough  to  enable  them  to  run  risks.  But^ 
as  ships  grew  many  and  competition  keen,  it  was  felt  by  the 
ship-owning  community  that  something  must  be  done  to  protect 


NOTES  ON  BILL  OF  LADING,  3 

their  profits  from  the  legal  claims  of  injared  shippers,  and  so 
there  began  a  long  course  of  efforts  made  by  carriers  by  sea  to 
restrict  tneir  liabiuty, — ^both  by  obtaining  protective  legislation  and 
by  express  bargain,  as  has  been  said,  '^  to  protect  themselves  from 
every  kind  of  claim  jnst  or  unjust," — efforts  which  were  constantly 
being  set  at  naught  by  the  ingenuity  of  the  judicature,  which 
has  persistently  striven  to  interpret  both  statute  and  bill  of  lading 
as  much  as  possible  in  favour  of  the  shipper.  The  carriers  have, 
however,  kept  up  their  stru^le  with  great  spirit,  and  hence  we 
have  now  bills  of  lading  grown  to  such  unwieldy  bulk,  that 
it  has  been  suggested  that  for  convenience  sake  the  modern 
bill  of  lading,  like  the  modem  novel,  should  be  issued  in  three 
volumes. 

The  contingencies  against  which  the  shq)-owner  has  now  been 
protected,  or  against  which  he  has  endeavoured  to  protect  himself, 
fall  naturally  and  clearly  into  three  classes,  which  will  be 
examined  in  detail.  These  are — (1)  those,  against  which  the 
common  law  protects  him;  (2)  those,  against  which  he  is  pro- 
tected by  statute  ;  (3)  those,  against  which  he  commonly  protects 
himself  bj  express  stipulation  in  the  bill  of  lading.  And,  I 
think,  when  these  classes  are  exhausted,  there  will  be  found  few  if 
any  events,  against  which  the  wary  ship-owner  has  not  obtained 
protection  in  one  way  or  other. 

The  first  class  of  common  law  exceptions  includes  only  two 
members — ^the  act  of  Ood,  or  as  we  less  poetically  call  it 
damimm  foJUde^  and  the  king's  enemies ;  but,  as  these  are  both 
important,  it  may  be  worth  our  while  to  see,  what  is  meant  by 
those  two  terms  of  the  law,  out  of  which  so  much  litigation 
has  arisen  on  the  issne  whether  a  given  casualty  falls  under 
either  of  these  heads. 

The  act  of  God,  which  often  seems  to  run  into  and  blend  with 
the  perils  of  the  sea,  designates  the  immediate  operation  of 
purely  natural  agents,  and,  according  to  all  authorities,  involves 
an  extra  or  superhuman  element,  and  the  fact  that  the  event 
could  not  happen  through  the  intervention  of  man  or  through 
his  misfeasance  or  nonfeasance,  and  could  not  be  averted  by 
his  prudence  or  skill  in  such  measure  as  could  be  reasonably 
expected.  The  event  is  such  as  comes  about  by  the  operation 
of  purely  natural  agents,  such  as  lightning,  or  fire  caused  by 
it,  earthquake  or  tempest,  exclusive  of  human  intervention ;  and, 
to  fall  within  the  exception,  the  loss  must  occur  through  the 
spontaneous  forces  of  nature  neither  collected  nor  directed  by 
man.  Moreover,  if  loss  occur  some  time  after  natural  objects 
have  by  natural  means  been  so  disposed  as  ultimately  to  cause 
loss,  yet  the  damage  is  too  remote  to  be  excused  by  law,  as  the 
act  oi  Ood,  in  the  words  of  Baron  Martin  must  be  '^  something 
sudden,  visible,  and  of  an  overwhelming  character."  By  this 
strict  interpretation  of  the  law  apparent  hardship  has  sometimes 
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arisen,  as  in  the  well-known  case  of  Smith  v.  Shepherd  (5 1.  R.  9,  York 
Assizes  1795,  cited  by  Abbot),  in  which  the  master  of  a  ship  was 
sued  for  damage  to  goods  carried  by  him  caused  by  their  having 
become  wet.  It  was  shown  in  evidence  that  the  defendant's  vessel 
in  making  for  the  harbour  of  Hull  became  entangled  with  the 
floating  gear  of  a  sunken  vessel,  and  was  so  forced  on  to  a 
bank  which  had  formerly  shelved,  but  which  had  been  swept 
away  by  a  great  flood  a  short  time  before.  Had  the  bank  been 
in  its  former  state,  the  defendant's  vessel  would  have  remained 
there  perfectly  safe,  but,  as  it  was  now  steep  in  place  of 
shelving  as  before,  on  the  ebbing  of  the  tide  the  stem  of  the 
ship  sank  into  deep  water  and  so  the  goods  on  board  were  spoiled. 
Evidence  negativing  negligence  was  tendered,  but  rejected,  and 
the  defendant  was  held  liable  on  the  ground  that  the  cause  of 
loss  was  too  remote  to  fall  under  the  term  act  of  Ood.  The 
Court  of  King's  Bench  on  appeal  adhered.  The  decision*  seemed 
to  many  a  hardship,  and  so  alarmed  ship-owners  that  they  at  once 
made  an  effort,  which  was  nearly  successful,  to  limit  their  respon- 
sibility by  statute.  In  examining  the  meaning  of  the  term,  it 
has  more  than  once  been  the  subject  of  dissent  among  eminent 
judges,  whether  the  act  of  Ood  must  be  of  such  a  nature  as  could 
not  by  human  mind  have  been  foreseen,  or  if  foreseen,  by  human 
skill  averted,  or  whether  a  reasonable  exercise  of  skill  and 
prudence  by  the  carrier  will  excuse  him.  By  Justices  Brett  and 
Denman,  in  the  leading  case  of  Ktcgent  v.  Smith  (before  cited), 
the  act  of  God  is  defined  as  such  a  violent,  spdden,  direct,  and 
irresistible  act  of  nature,  as  could  not  have  been  foreseen,  or,  if 
•foreseen,  guarded  against;  while  Chief  Justice  Cockburn  and 
Justice  Mellish  thought  that  if  the  ship-master  do  all  that  ordi- 
nary and  reasonable  skill  and  foresight  are  capable  of,  he  stands 
excused.  Probably,  if  the  exemption  stood  solitarily  in  a  bill  of 
lading,  the  wider  interpretation  would  be  the  sound  one,  but  it 
contains  so  many  exemptions  of  a  more  common-place  nature,  that 
pi*obably  sometning  "oyordinar"  is  indicated.  In  Scotland,  it 
may  be  here  mentioned,  fire  is  reckoned  as  a  damnum  fatak. 

In  this  connection  it  forms  a  curious  commentary  on  the  way, 
in  which  the  original  meaning  of  words  comes,  in  the  mouths  of 
lawyers,  to  be  ignored  and  made  utterly  technical.  For  instance, 
it  would  not  occur  to  a  layman  to  look  upon  either  excisemen  or 
robbers  as  specially  entrusted  with  a  divine  mission,  yet  in  one 
case  a  master,  sued  for  loss  of  goods  caused  by  the  seizure  of  his 
ship  by  revenue  ofiicers  (as  it  turned  out  quite  incompetently), 
pled,  but  pled  in  vain,  that  the  act  qf  the  too  zealous  excisemen 
was  the  act  of  God.  One  must  be  pleased  to  think  that  judgment 
went  against  this  breaker  of  the  third  commandment.  The 
suggestively  named  case  of  Mars  v.  Situ  (1  Ventris  190)  was  also 
found  necessary  to  establish  the  important  lesson  that  robbery 
•  by  violence  was  not  to  be  looked  on  as  the  act  of  God. 
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Our  own  Scottish  plirase  seems  to  me  to  be  after  all  more 
suitable  and  rather  more  reverent,  but  the  English  term  is  here 
used,  as  the  authorities  to  which  reference  is  made  are  nearly  all 
English,  and  use  their  own  law  language.  It  is  worthy  of  remark 
that  Scotland,  though  she  has  producea  many  an  eminent  logician 
and  jurisconsult,  has  never  given  to  the  world  a  single  work  of  the 
first  rank  on  either  of  the  allied  subjects  of  shipping  or  inter^ 
national  law.  Indeed,  the  only  book  professing  to  deal  with 
shipping  law  written  by  a  Scotsman,  known  to  the  writer,  is 
Balfour  s  Practicks,  which  appeared  in  the  middle  of  the  sixteenth 
century.  Besides  this  fragment  we  have  only  scattered  passages 
on  the  subject  in  our  institutional  writers. 

To  return  to  the  act  of  God,  however,  it  may  be  added,  as  a 
corollary,  to  the  rule  that  the  carrier  is  not  liable  for  ordinary  tear 
and  wear  of  carriage,  nor  for  inherent  vice,  disease,  or  peculiar 
susceptibilities  of  living  animals,  nor  for  the  intrinsic  defects  of 
things,  such  as  evaporation,  fermentation,  or  spontaneous  combus- 
tion. 

The  only  other  common  law  exemption  is  that  of  the  Queen's 
enemies,  and  this  term  is  perhaps  rather  more  narrow,  than  at  first 
sight  one  might  suppose,  but  it  may  be  briefly  said  to  include  all 
the  enemies  of  the  carrier's  sovereign.  As  this  broad  definition 
would  inclade  private  persons,  who  should  not  be  so  included,  and 
might  even  be  stretched  to  cover  certain  of  our  fellow-subjects,  it 
must  be  held  as  still  further  restricted  to  such  of  the  sovereign's 
enemies,  as  are  capable  of  entering  into  war,  and  it  so  includes,  in 
the  words  of  Justice  Byles,  in  JRtissell  v.  Neimann  (34  L.  J.  C.  P. 
10),  ^B.  duke,  an  emperor,  a  oueen,  president,  doge,  or  aristocratic 
assembly,"  and  every  case  of  interruption  by  lawful  authority.  It 
>vould  not  thus  protect  the  carrier  from  loss  caused  by  a  mob  or 
riot,  or  civil  commotion ;  though,  on  the  other  hand,  pirates, 
according  to  some  writers,  take  exalted  rank,  and,  as  Jiostes  generis 
humani,  are  by  construction  to  be  held  as  enemies  of  the  sovereign. 
There  is,  however,  no  direct  decision  explanatory  of  the  meaning 
of  the  words,  and  other  writers,  including  Grotius  and  Molloy,  give 
pirates  a  lower  place  in  the  marine  cosmogony  as  perils  of  the  sea, 
which  seems  to  be  the  better  opinion.  The  exemption  of  the 
Queen's  enemies  will  also  excuse  such  a  secondary  cause  of  loss  as 
delay  in  prosecuting  the  voyage,  if  there  is  reasonable  apprehension 
of  capture,  snch  as  is  calculated  to  affect  the  mind  of  a  master  of 
ordinary  coura^,  exnerience,  and  judgment. 

Having  considered  the  great  twin  brethren  of  the  common  law, 
attention  may  now  be  directed  to  the  statutory  rules  "protecting  the 
ship-owner  from  claims  in  certain  events.  As  may  be  imagined, 
nhip-owners  have  from  time  to  time  bestirred  themselves,  with  all 
the  earnestness,  that  self  interest  alone  can  beget,  in  favour  of 
protective  legislation.  The  course  of  our  earlier  statutes  on  this 
point  appear  invariably  to  show  that  whenever  a  decision  seemed 
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specially  to  threaten  tlieir  interests  ship-owners  have  spasmodically 
agitated  for  further  protection.  Lord  Tenterden  tells  us  that  at 
the  end  of  last  century  certain  ship-owners  were  so  much  alarmed  by 
the  decision  in  Smith  v.  Slwpherd^  before  cited,  that  they  petitioned 
Parliament  for  an  alteration  in  the  law,  and  a  bill  passed  the 
House  of  Commons  enacting  that  no  owner  of  vessels  on  the  high 
seas  should  be  answerable  for  loss  to  goods  by  any  accident  what- 
ever, unless  the  same  should  happen  through  the  default  of  the 
owner,  master,  or  crew.  The  bill  also  contained  other  clauses 
protecting  vessels  navigating  tide-ways  from  loss  in  certain  cases, 
but  it  failed  to  become  law  by  its  rejection  in  the  House  of  Lords. 
Ship-owners  then  fell  back  for  a  time  upon  protecting  themselves 
by  enlarging  the  exceptions  in  the  bill  of  lading. 

They  nad,  however,  even  at  that  time,  obtained  some  measure  of 
statutory  protection,  for,  on  the  decision  being  given  in  the  case  of 
Bovxiher  v.  Lawson  (Rep.  Temp.  Hardwick  68),  making  owners  liable 
for  goods  lost  by  the  negligence  or  embezzlement  of  the  master, 
agitation  on  the  part  of  owners  had  arisen,  and,  in  1733,  the  first 
Act  on  the  subject  (that  of  7  Geo.  H.  c.  15),  had  passed  through 
Parliament  without  a  division.     By  this  Act  the  liability  of  owners 
for  loss  arising  through  the  fault  of  the  master  and  mariners, 
without  the  owner's  privity,  was  limited  to  the  value  of  the  ship, 
her  appurtenances,  and  gross  freight.     This  new  departure  from 
the  rule,  by  which  a  man  is  made  responsible  for  his  servants'  acts, 
was  preceded,  and  perhaps  induced,  by  an  Ordinance  of  Rotterdam 
of   1721,  declaring  that  owners  shall  not  be  liable  for  any  act 
of  the  master,  done  without  their  order,  any  further  than  their 
share  of  the  ship  is  worth.     In  1784,  a  doubt  expressed  by  Lord 
Mans6eld,  in  the  case  of  Sutton  v.  Mitchell  (I.  T.  K.  18),  again 
prematurely  alarmed  the  too  susceptible  ship-owner,  and  the  usual 
petition   to   Parliament  was   presented,  which  in  due  time  was 
followed  by  the  Act  26  George  III.,  c.  8B,  by  which  the  former 
Act   was   further   extended   by  the    provision    that   the   owner 
should  not  be  liable  further  than  to  the  extent  of  the  value  of  the 
ship  and  freight  for  any  loss  by  robbery  without  the  privity  of  the 
master  or  mariners.    This  later  Act  also  introduced  a  new  and 
important  element,  by  exempting  the  owner  from  liability  for  any 
loss  by  fire,  and  protected  the  master  and  owners  from  responsi- 
bility for  loss  of  precious  stones  or    metals,  etc.,  by  reason    of 
their  robbery,  theft,  or  embezzlement,  unless  their  nature  had,  at 
the    time   of  shipment,  been  declared  in  writing  to  the  master 
or  owners.     By  the  Act  of  53  George  III.  c.  159,  owners  were 
further  shielded  from  liability  for  damage  done  to  another  ship 
or   her  cargo,  caused  by  any  act   or   neglect   done  or  omitted 
without  the  fault  or  privity  of  the  owner  of  the  ship  occasioning 
such  loss,  to  an  extent  further  than  the  value  of  his  own  ship 
and   freight.     In   this   provision    is   to   be   found   a  very  large 
exception  from   the   rule   of  the  civil  law  and  the  general  law 


NOTES  ON  BILL  OF  LADING.  7 

maritime,  as  stated  by  Lord  Stowell,  and  also  apparently  from 
the  principles  of  common  and  natural  justice,  wiiich  seem  to  be 
that  a  man  shall  make  good  to  his  uttermost  farthing  all  loss 
occasioned  by  his  fault  or  that  of  his  agents.  There  is,  how- 
ever, much  to  be  said  in  favour  of  this  departure  from  the 
ordinaiy  rule  in  view  of  the  enormous  liability,  which  would 
otherwise  have  to  be  undertaken.  Mr.  Chamberlain  is,  however, 
at  pr^nt  threatening  to  abolish  the  limitation,  one  evil  effect 
of  which  is  to  introduce  a  different  rule  in  Britain,  than  is 
current  in  some  other  countries  abroad,  so  that,  for  instance,  an 
American  injured  by  a  British  ship  can  recover  in  a  British 
Court  only  a  limited  amount,  while,  if  he  is  lucky  enough  to 
be  able  to  arrest  property  in  the  United  States  belonging  to  the 
Briton,  he  can  obtain  a  decree  in  the  American  Court  for  the 
whole  amount.  The  anomaly  is  apparent,  but  the  limiting 
principle,  whether  right  or  wrong,  has  the  weight,  that  is  due  to  its 
adoption  by  several  of  the  larger  maritime  powers.  Besides  the 
Ordinance  of  Rotterdam,  referred  to  a  short  time  ago,  it  is  found 
in  the  Consolato  del  Mare,  in  the  laws  of  Holland,  as  laid  down  by 
Vinnius,  in  an  Hanseatic  Ordinance,  in  an  Ordinance  of  Hamburg 
of  1731,  and  in  a  French  Ordinance  of  1681,  designed  by  Colbert 
for  the  encouragement  of  enterprise  among  the  noblesse,  which 
still  finds  a  place  in  an  amended  form  in  Article  216  of  the 
Code  de  Commerce  of  France.  As  has  been  well  pointed  out  by 
Justice  Buller,  in  StUton  v.  Mitchell  (before  cited),  the  obvious 
policy  of  such  enactments  is  to  make  the  owner  liable  for  the  acts 
of  his  master  and  crew,  just  as  far  as  he  himself  has  trusted  them, 
that  is  to  the  extent  of  the  ship  and  freight,  and  no  further. 
Other  persons  in  the  position  of  principals  can,  as  a  rule,  have 
more  or  less  control  over  their  servants,  but  ship-owners  are 
necessarily  deprived  for  long  periods  of  time  of  the  power  of 
supervising  their  servants,  and  no  doubt  the  Legislature  took  this 
into  consideration  when  it  relieved  them  more  or  less  of 
responsibility  for  their  servants'  acts. 

The  Acts  of  Oeorge  II.  and  George  HI.  have,  however,  been 
repealed,  and  their  provisions  have  been  repeated  in  that  code 
of  law  known  as  the  Merchant  Shipping  Act  of  1854 — as  amended 
by  the  supplementary  Act  of  1862 — which,  by  its  bulk  and  detail, 
must  be  the  occasion  of  some  sinking  of  the  heart  to  most  young 
lawyers  when  they  first  attempt  to  grapple  with  its  subject.  The 
ninth  part  of  the  Merchant  Snipping  Act  refers  to  the  liability  of 
owners,  and  contains  the  following  provisions: — Bv  sec.  503, 
owners  of  sea-going  vessels  are  not  to  be  liable  for  loss  without 
their  fault,  to  any  goods  on  board,  by  reason  of  fire,  nor  to  any 
precious  metals,  stones,  etc.,  bv  reason  of  any  robbery,  embezzle- 
ment»  or  secreting  thereof,  unless  the  shipper  have  at  the  time  of 
shipinent  declared  their  nature  and  value.  These  sections  apply 
to  British  ships  only,  and  are  mere  re-enactments  of  the  re})ealed 
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Acts.  In  sec,  504,  the  limiting  principle  reappeare.d,  and  provided 
that  owners  of  British  sea-going  ships  were  to  be  relieved  of  lia- 
bility for  loss  arising  from  any  cause  to  goods  on  board,  or  for  loss 
arising  from  any  cause  to  another  ship  or  her  cargo,  to  any  extent 
beyond  the  value  of  their  own  ship  and  freight,  xhis  section  was 
largely  amended  by  sec.  54  of  the  Act  of  1862,  by  which  the 
owners  of  any  ship,  British  or  foreign,  are  not  answerable  in 
damages  to  any  extent  exceeding  in  the  aggregate  £8  for  each  ton 
of  the  ship's  tonnage,  for  any  loss  to  any  goods  on  board,  or  for 
loss  caused  to  another  ship,  or  anything  on  board  of  her.  This 
latest  Act,  be  it  observed,  for  the  first  time  gives  foreign  vessels 
the  benefit  of  the  limit,  and  at  the  same  time  fixes  a  level,  beyond 
which  the  ship's  value  for  compensating  purposes  is  not  to  be  held 
to  rise.  It  is  a  further  instalment  of  protection  to  ship-owners, 
especially  to  such  as  own  vessels  of  the  size  and  value  now  in 
extensive  use.  Ship,  it  may  be  remarked,  has  been  held  to  include 
all  vessels  not  usually  propelled  by  oars,  though  these  may  be  used 
as  an  auxiliary  power.  There  have  as  yet  been  few  decisions  in 
interpretation  of  the  Act,  but,  as  the  terms  of  the  former  statutes 
are  analogous,  bearing  on  the  earlier  Acts,  will  be  in  point  in  any 
question  turning  on  the  provisions  of  the  codifying  statute ;  and  it 
may  be  noted  uiat  by  Geo.  11.  c.  15,  as  interpreted  by  Sutton  v. 
MUchMy  before  cited,  an  owner  was  held  protected  from  loss  by 
robbery  committed  by  strangers  in  concert  with  one  of  the  crew, 
and  that  under  26  Geo.  111.  c.  86,  innocent  co-owners  were,  on 
the  authority  of  Cannon  v.  Meabum  (1  Bingham  243),  held  not 
liable  for  loss  caused  by  the  misconduct  of  the  master,  who  was 
also  a  part  owner.  The  protection  against  loss  by  fire  afforded  to 
the  owner  by  this  Act  was,  however,  held  to  be  confined  to  cases 
of  fire  arising  on  board  the  ship,  and  therefore  not  to  extend  to 
fire  occurring  on  board  a  lighter  employed  by  the  owners  to  land 
goods.  In  regard  to  the  fulness  of  the  declaration  required  by  the 
1854  Act,  in  the  shipping  of  precious  metals,  etc.,  the  case  of 
Williams  v.  The  A/incan  SX  Co.  (1  H.  &  N.),  decides  that  the 
description  of  a  parcel  as  containing  so  many  ounces  of  gold-dust 
is  not  a  sufficiently  close  specification  of  the  goods,  and  hence  the 
loss  there  fell  on  the  shipper. 

One  point  which  perhaps  seems  rather  anomalous,  is  that,  while 
by  the  503rd  section  of  the  Merchant  Shipping  Act  of  1854, 
common  carriers  by  sea  are  declared  to  be  free  from  liability  for 
loss  by  fire,  by  the  Mercantile  Law  Amendment  (Scotland)  Act 
of  1856,  sec.  17,  it  is  provided  that  common  carriers  within  Scot- 
land must  make  good  all  losses  occurring  by  accidental  fire  to 
goods  in  their  custodv.  There  does  not  appear  to  be  any  very 
valid  reason  for  this  distinction  between  land  and  water  carriers. 
It  may  be  that  the  provision  as  to  carriers  on  land  may  be  intended 
in  great  part  to  regulate  questions  with  railways,  who  might  be 
said  to  have  a  quasi-monopoly  of  carriage,  and  so  to  be  liable  to 
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more  stringent  rules.  But  there  must  be  many  carriers  by  land, 
who  have  not  the  advantages  of  railway  carriers,  and  at  all  events 
it  is  possible  that  in  the  case  of  river  navigation,  the  distinction 
might  lead  to  questions  whether  the  ships  navigating  estuaries  and 
rivers  are  exempt  under  the  1854,  or  liable  under  the  1856  Act. 
I  am  not  aware  if  the  point  has  been  decided,  but  it  would  rather 
appear  that  a  ship  plying  fi*om  let  us  say  Oreenock  to  Ardrossan, 
might  be  liable,  while  a  ship  running  from  Ardrossan  to  Belfast 
would  not.  The  House  of  Lords,  in  ffunter  v.  M^Ewen  (12th  July 
1819,  19  F.  C.  773),  decided  that  boats  plving  between  Glasgow 
and  Greenock  were  not  protected  under  the  Act  of  George  II. 
The  case  of  Oakes  against  the  Monkland  Iron  Co.  (S.  L.  R.  21, 
p.  407)  is  of  interest,  and  may  be  of  authority  in  this  connection. 
Though  such  a  defence  does  not  very  often  arise,  it  should  here  be 
mentioned  in  one  sentence  that  sec.  388  of  the  Merchant  Shipping 
Act  declares  that  no  owner  shall  be  answerable  to  any  one  for  loss 
occasioned  by  the  fault  of  a  qualified  pilot,  where  the  employment 
of  such  a  pilot  is  compulsory. 

Having  exhausted  the  common  law  and  the  statutory  exemptions, 
there  remain  for  consideration  the  stipulations  inserted  in  bills  of 
lading  by  ship-owners  for  their  own  protection,  and  for  the  bringing 
to  naught  the  claims  of  injured  shippers.  To  quote  Mr.  Foard : 
**  The  two  parties  are  in  a  very  different  position.  In  the  one  case 
a  person  unused  to  business  may  require  to  send  goods  to  a  foreign 
coantry,  and  this  may  be  a  first  adventui*e  with  him*  The  carrier, 
on  the  other  hand,  is  a  member  of  a  powerful  and  organized  class^ 
which  has  framed  rules  to  except  every  incident  of  liability  for 
every  species  of  neglect,  with  the  experience  of  a  long  course  of 
business  and  the  aid  of  the  most  technical  legal  skill  and  traditional 
experience.  It  is  often  a  cat  and  mouse  compact ;  and  for  this 
reason  it  seems  desirable  that  no  special  exemption  should  be  made 
to  limit  the  common  law  liability  in  any  case  which  shall  not  be 
reasonable,  and  unless  made  at  the  time  in  writing  throughout  and 
signed  by  the  contracting  parties  themselves." 

In  endeavouring  to  learn  to  what  devices  the  first  law  of  nature 
has  led  the  ship-owner  to  resort,  it  was  desirable  to  examine  the 
clauses  of  some  bill  of  lading  actually  in  use.  To  look  into  all  the 
clauses  introduced  for  special  contingencies  would,  had  it  even 
been  possible,  have  been  far  too  large  a  task,  and  a  bill  of  lading 
has  therefore  been  selected,  which  is  in  use  by  one  of  the  largest 
lines  of  steamers,  having  the  very  highest  standing  as  marine 
carriers.  The  exception  clause  runs  thus : — "  The  act  of  God,  the 
Queen's  enemies,  pirates,  robbers,  thieves,  vermin,  barratry  of 
master  or  mariners,  restraint  of  princes,  rulers,  or  people,  loss  or 
damase  resulting  from  insufficiency  in  strength  of  packa^s,  from 
sweatmg,  leakage,  breakage  from  stowage  or  contact  with  other 
goods,  or  from  any  of  the  following  penis  (whether  arising  from 
the  negligence,  default,  or  error  in  judgment  of  the  master,  mariners, 
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or  others  of  the  crew,  or  otherwise  excepted),  namely,  risk  of  craft, 
explosion  or  fire  at  sea,  in  craft  or  on  shore,  boilers,  steam,  or 
machinery,  or  from  the  consequences  of  any  injury  or  damage 
thereto,  howsoever  such  damage  or  injury  may  be  caused,  collision, 
stranding,  or  other  peril  of  the  seas,  rivers,  or  navigation,  of  what- 
ever nature  or  kind  soever,  and  howsoever  such  collision,  stranding, 
or  other  peril  may  be  caused."  This  net  is  wide,  and  its  meshes 
close,  and  it  is  difficult  to  see  how  any  peril  may  swim  through  it. 
It  would  appear  to  be  a  simpler  plan  to  have  inserted  a  declaration 
that  the  ship  would  not  be  responsible  for  anything  whatever. 

The  first  and  second  exceptions,  as  will  be  noticed,  are  mere 
surplusage,  being  the  common  law  exemptions  spoken  of.  The 
third  is  that  of  pirates.  The  necessity  for  this  exception  is  happily 
almost  entirely  obsolete,  but  it  still  appears  as  a  survival  even  in 
the  bills  of  lading  of  ships  which  do  not  ply  to  the  few  parts  of  the 
world  where  this  industrious  class  of  men  is  still  to  be  found.  By 
the  civil  law,  as  interpreted  by  Chief  Justice  Hale,  owners  were 
not  held  responsible  for  loss  by  pirates  at  sea,  so  that  the  law  of 
England  seems  more  stringent ;  but  the  exception  is  indeed  super- 
fluous in  every  case,  as  pirates  are,  on  the  authority  of  Justice 
Byles  in  Buseell  v.  NeimanUy  before  cited,  to  be  held  to  be  a  peril 
of  the  sea,  an  exception  now  almost  universal.  The  same  result 
was  also  reached  in  Pickering  v.  Barkley  (2  Rolls  Abr.  248),  where 
the  Court  adopted  the  unusual  method  of  taking  the  opinion  of 
several  merchants,  who  returned  a  written  certificate  that  pirates 
were  understood  by  mercantile  usage  to  fall  under  the  head  "perils 
of  the  seas."  As  we  have  seen,  they  do  not  come  under  the  tenn 
**  act  of  God,"  though  so  high  an  authority  as  Story  has  thought 
that  the  act  of  God  included  perils  of  the  sea,  and  therefore  pirates. 
As  hostes  generis  humani^  Mr.  Foard  considers  pirates  to  fall  con- 
structively w*ithin  the  term  king's  enemies,  though  in  another  part 
of  his  book  he  classes  pirates  under  the  head,  perils  of  the  sea. 
But  it  is  not  of  much  importance  what  exact  place  to  give  them. 
They  certainly  fall  either  under  the  common  law  exception,  or 
under  the  usual  eicpressed  condition,  perils  of  the  sea.  It  might 
be  said  that  they  were  included  in  the  last  member  of  the  class 
princes,  rulers,  and  peoples,  but  NesbUt  v.  Liishington  (4  T.  R.  783) 
decides  that  the  word  '^ people"  nosdtur  a  sodis,  and  does  not 
designate  pirates,  who  are  not  ejusdem  generis  as  princes  and 
rulers. 

Next  we  come  to  "  robbers,"  and  again  we  find  that  our  law  on 
this  head  is  stricter  than  civil  law,  which  made  the  owner  re- 
sponsible for  loss  by  thieves  si  afwrHtms  svhremptum  sit^  but  not  for 
robbery  si  id  latrocinio  perierit.  It  is  also  worse  for  the  owner 
than  the  French  law  of  the  present  day,  which  runs  with  the  civil 
law,  and  considers  robbery  a  damnum  faMe.  This  would  appear 
to  have  been  the  law  of  England  at  one  time,  and  it  is  laid  down 
by  Erskine  that  in  Scotland  robbery  excuses  the  carrier  as  a  cause 
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of  loss ;  but  the  authority  given  by  him  hardly  supports  him,  and 
it  is  distinctly  laid  down  by  Mr.  Bell  in  his  Principles  that  neither 
theft  nor  robbery  are  held  in  Scotland  to  be  unavoidable  accidents. 
Neither  can  robbery  be  dignified  by  the  title  Queen's  enemies,  nor 
can  they,  like  their  congeners — pirates — be  held  to  be  a  peril  of 
tlie  sea.  It  has  been  decided  that  the  master  must  put  on  board 
his  ship  a  sufficient  number  of  men  to  protect  her,  and  that,  even, 
if  the  crew  be  overpowered  by  superior  force  and  the  goods  so 
stolen,  yet  the  owners  must  ansTver  for  them,  though  Guiltless  of 
either  nraud  or  fault,  the  law  for  reasons  of  public  policy  holding 
it  better  that  the  innocent  should  suffer,  than  that  the  guilty 
should  escape,  and  taking  this  effectual  mode  of  preventing  com- 
bination with  thieves  and  robbers.  So  it  would  appear  that  it  is 
very  much  better  for  the  carrier,  unprotected  by  a  detailed  clause 
of  exemption,  to  fall  into  the  hands  of  pirates  at  sea  than  into  the 
clutches  of  robbers  within  sight  of  home.  This  allows  scope  for 
subtleties  in  the  distinction  of  robbers  from  pirates,  the  legal  test 
seeming  to  be  that  all  within  the  body  of  a  county — e,g.  in  the 
river  Thames — ^are  robbers,  and  all  outside  of  it  are  pirates.  In  the 
recent  case  of  De  Bothschild  v.  The  Boyal  Mail  Steamboat  Coy, 
(7  Exch.  734),  where  the  exception  ran,  "  the  act  of  God,  the 
Queen's  enemies,  robbers,  fire,  accidents,"  etc.,  it  was  held  that 
the  word  "  robbers "  fell  to  be  judged  by  its  associated  words, 
and  meant  robbery  by  force,  and  not  theft  from  a  railway  truck  in 
England.  One  must,  therefore,  find  distinctions  between  those 
who  break  through,  and  those  who  steal — robbera  appearing  to 
come  midway  between  their  elder  brethren  the  pirates  and  the 
less  imposing  class  of  thieves.  It  is  to  be  kept  in  view  that  the 
making  away  with  precious  stones  or  metals  does  not  give  a  claim 
against  the  owner,  unless  their  value  has  been  declared. 

The  mention  of  thieves — the/wres  for  whose  depredations  even 
the  milder  civil  law  held  the  owner  liable — need  not  detain  us 
lonff.  It  is  worth  noting  that  in  the  case  of  Taylor  v.  The  Liver- 
fool  and  Chreat  Weetem  S.S.  Coy.  (9  L.  R,  Q.  B.  546)  the  term  was 
held  to  be  ambiguous,  and  so  to  be  read  as  much  as  possible 
against  the  ship-owner,  for  whose  interest  it  was  inserted,  and  it 
was  therefore  taken  as  meaning  persons  outside  the  ship,  and  as 
the  loss  could  not  be  shown  to  be  by  the  barratry  of  the  crew, — 
another  excepted  cause  of  loss, — the  loss  might  have  been  by  the 
agency  of  a  passenger,  and  so  the  ship-owner  was  held  liable.  The 
ingenious  way  in  which  the  Court  found  a  way  through  the  bill 
of  lading  shows  very  markedly  the  leaning  of  the  judicature  in 
favour  of  the  narrowest  interpretation  of  protective  words.  The 
owners  in  this  case  also  endeavoured  to  shelter  themselves  against 
claims,  by  a  declaration  that  they  would  not  be  responsible  for  any 
damage  capable  of  being  covered  by  insurance,  and  it  was  held 
that  the  word  damage  diu  not  cover  loss  by  theft. 

^*  Vermin  "  introduces  us  to  a  new  source  of  danger  and  to  the 
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throwing  up  of  a  new  protection  by  the  vigilant  ship-owner,  when 
he  found  the  old  defences  insecure,  it  having  been  found  in  the 
cases  of  Laveroni  v.  Drury  (8  Exch.  166),  and  Bohl  v.  Parr 
(1  Esp.  445),  that  injuries  oy  rat5  and  worms  were  not  within  the 
exception  perils  of  the  sea,  even  though  all  possible  precautions 
have  been  taken,  even  to  the  keeping  of  a  cat.  The  point  whether 
a  cat  excused  the  owner  has  given  rise  to  a  learned  discussion  by 
Emerigon,  in  which  he  states  the  rule  of  the  civil  admiralty  law 
to  be  that  the  master  is  not  to  be  answerable  for  damage  caused 
by  rats,  if  tlie  cats  on  board  had  died,  provided  that  he  overlooked 
no  means  to  procure  others  at  the  first  port  at  which  he  touched. 
This  is  still  tlie  law  of  France  and  of  other  countries  generally. 
Mice  follow  the  same  rule  as  laid  down  by  Roccus,  who  says :  *'  If 
mice  eat  the  cargo,  and  thereby  occasion  no  small  injury  to  the 
merchant,  the  master  must  make  good  the  loss,  because  he  hath 
been  guilty  of  a  fault ;  but  if  he  had  cats  on  board  his  ship  he 
shall  be  excused."  Parsons  mentions  a  case  curious  in  this  con- 
nection, in  which  the  loss  arose  by  cockroaches  eating  the  labels  of 
the  cargo  of  the  ship  *'  Miletus,"  and  thei*eby  embarrassing  and 
depreciating  the  market  value  of  the  same. 

Barratry,  a  term  derived  from  the  Italian  harratrare  (to  cheat)  is 
the  next  exception,  and  is  unique  of  its  kind.  It  signifies  the 
fraudulent  act  of  the  master  or  mariners  committed  to  the  pre- 
judice of  the  owners  of  a  ship,  but  it  does  not,  as  in  France,  com- 
prehend acts  of  mere  unskilfulness  or  ignorance  unaccompanied 
by  mala  fides.  The  barratrous  act  need  not  be  for  the  benefit  of 
those  committing  it  nor  with  intent  to  injure  the  owners.  Thus, 
sailing  out  of  port  without  paying  port  dues,  disregarding  an 
embargo,  running  a  blockade,  deviating  from  the  course,  smuggling, 
or  running  the  vessel  ashore  without  a  justifying  cause,  are  all 
barratrous  acts.  To  constitute  barratry,  the  captain  must  have 
acted  against  his  better  judgment ;  but  if  a  fraudulent  intent  be 
once  snown  to  have  existed,  any  act  by  which  the  owner  is  pre- 
judiced is  barratrous — as,  for  example,  even  the  dropping  oi  an 
anchor.  Various  barratrous  acts,  such  as  destroying  a  ship  or  her 
cargo  by  fire  or  otherwise,  are  punishable  by  statute  with  penalties 
varying  with  the  gravity  of  tJie  offence,  and  culminating  in  the 
])unishment  of  death ;  and  the  barratrous  act  of  turning  pirate  or 
combining  with  pirates  is  punishable  by  *'  death,  loss  of  goods  and 
lands,  as  pirates,  felons,  and  robbers  on  the  sea,  ought  to  suffer." 
More  intimately  connected  with  our  subject  is  the  English  statute 
of  Charles  II.,  which,  proceeding  on  the  preamble  that  there  was 
a  practice  in  use  with  the  Turkish  pirates  to  restore  the  ship  and 
the  master's  and  mariners'  goods,  and  sometimes  even  to  pay  the 
whole  or  a  part  of  the  freight,  if  the  ship  suffered  them  to  take  out 
the  cargo  without  resistance,  enacted  that  no  master  of  a  ship  of 
200  tons  or  over,  and  furnished  with  16  guns,  should  yield  to 
pirates  in  any  force  without  resistance,  on  pain  of  being  rendered 
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incapable  of  ever  commanding  an  English  ship  attain ;  and  any 
gift  by  the  pirates  and  the  master's  share  of  the  ship  should  go  to 
the  owners  of  the  cargo.  Any  vessel  of  smaller  size  was  not  to 
yield  without  fighting  to  any  Turkish  ship  of  less  than  double  her 
armament.  "  This,"  as  Lord  Tenterden  remarks,  '^  is  an  extra- 
ordinary instance  of  the  courage  and  skill  which  the  Legislature  of 
these  times  attributed  to  British  seamen,  and  which  tlie  exploits 
of  succeeding  generations  have  so  often  gloriously  exemplified." 
It  may  be  noticed  in  a  parenthesis  that  Mr.  Maclachlan  seems  to 
have  had  such  a  generous  appreciation  of  Lord  Tenterden's  un- 
wonted outburst  into  enthusiasm,  that  he  has  transferred  the. 
above  passage  and  its  accompanying  half-page  bodily  into  his 
own  book,  and  has  omitted  to  mention  that  the  rhetoric  is  not  his 
own.  It  is  evident  that  the  statutes  alluded  to  were  passed  in  the 
interest  of  freighters,  who  alone  seem  to  have  suffered  for  the 
good  understanding  between  Turkisli  pirates  and  English  masters. 
The  Acts  have  since  been  repealed  by  the  Naval  Prize  Act,  27  & 
28  Vict.  25,  and  Her  Majesty  has  now  power  to  make  orders  in 
council  concerning  ransom.  Barratry  as  a  crime  is,  strictly 
speaking,  only  to  be  committed  against  the  owners  of  the  ship, 
but  its  consequences  can  of  course  lead  to  great  loss  on  the 
shipper^s  part,  as  the  above  examples  show.  Against  the  charterer 
of  a  vessel,  who  may  be  considered  the  owner  pro  hoc  vicBy  barratry 
may  of  course  be  committed  directly. 

The  next  exception  in  the  bill  of  lading  taken  as  text  is  that 
of  ''  Restraint  of  rulers,  princes,  and  people/'  and  means  an  actual 
and  not  an  expected  or  prospective  restraint,  even  although  the 
expectation  may  be  reasonable  and  well-founded.  In  short,  such 
a  state  of  circumstances  must  be  shown  to  exist  as  that  the  con- 
tract is  no  longer  capable  of  performance  by  the  master  without  a 
criminal  compromise  of  his  public  duty.  This  proposition  was 
laid  down  by  Lord  Ellenborough,  in  the  case  of  Atkinson  v.  Ritchie 
(10  E^ist  533),  which  has  since  been  the  leading  authority  on  this 
point.  Lord  Tenterden  has  given  us  an  example  of  how  curiously 
this  role  may  work  so  that  the  ship-owner  can  claim  no  damages  in 
respect  of  loss  under  this  head,  while  the  shipper  may.  Thus,  in 
in  the  case  of  the  prohibition  of  export  of  a  ship's  intended  cargo 
by  the  government  of  the  country  to  which  the  ship  belongs,  the 
owners  can  claim  neither  freight  nor  damages ;  while,  on  the  other 
hand,  if  the  ship  is  hired  to  load  at  a  foreign  port,  and  on  arrival 
finds  the  exportation  of  the  intended  cargo  prohibited  by  the 
government  of  the  port,  the  contract  is  not  dissolved  as  in  the 
former  case,  because  our  law  will  not  enforce  the  municipal  regu- 
lations of  another  country. 

I  have  already  alluded  to  an  exception  cognate  to  the  next  in 
this  Bill — that  of  loss  through  insufficiency  of  package,  sweating 
or  leakage,  breakage,  stowage,  or  contact  with  other  goods.  The 
oieaning  of   these  exceptions  is  confined  by  the  courts  to  the 
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narrowest  limits,  and  will  not  excuse  the  master  or  owners  if  the  loss 
has  occurred  through  any  of  the  excepted  causes,  which  itself  has 
arisen  through  the  negligence  of  the  master  or  crew.  So  the  late 
case  of  Phillips  v.  Clark  (2  0.  B.,  N.  8. 156),  laid  down  that  a  stipu- 
lation in  a  bill  of  lading  that  the  ship-owner  was  not  to  be  account- 
able for  leakage  or  breakage,  did  not  exempt  him  from  liability 
for  a  loss  by  these  causes,  which  arose  from  gross  negligence,  and 
the  reason  of  this  is  plain  enough.  Without  the  exception  the 
owner  would  be  liable,  unless  he  could  show  that  the  breakage 
arose  from  the  act  of  God  or  the  Queen's  enemies.  As  this  is 
rather  a  hard  rule,  the  shipper  might  reasonably  enough  agree 
not  to  claim  for  breakage, — that  is  to  say,  such  breakage  as  would 
probably  take  place  even  if  the  goods  were  handled  in  an  ordinary 
and  careful  way,  but  reserving  always  his  right  to  claim  if  the 
breakage  arose  from  negligence.  Such  ti  stipulation  has  merely 
the  effect  of  shifting  the  burden  of  proof.  Without  it  the  owner 
must  prove  the  act  of  Ood  or  the  Queen*s  enemies  as  the  cause 
of  loss.  With  it  the  shipper  must  prove  negligence  as  the  cause. 
This  is  the  rule  of  the  well-known  case  of  Moes  Moliire  ^  Tramp 
v.  The  Leith  and  Amsterdam  Shipping  Co.  (5  Macp.  988). 

To  stop  the  shipper  from  claiming  for  loss  caused  by  negligence 
requires  a  special  bargain  to  that  specific  effect,  and  this  is  done 
in  the  bill  of  lading  under  consideration  by  the  last  part  of  the 
clause  of  exceptions.  This  excepts  fire  and  the  various  perils  of 
the  sea.  Fire  was. not  by  Scotch  common  law  a  cause  of  loss 
for  which  common  carriers  were  liable,  and,  as  has  been  seen,  sea- 
going ships  are  not  now  answerable  for  loss  caused  by  fire  on  board» 
but  the  insertion  here  of  the  words  "  on  craft  or  on  shore  "  would 
protect  the  owners  from  loss  by  fire  in  a  lighter  alongside,  as  to 
which  the  owners  would  not  otherwise  be  under  the  protection  of 
the  statute.  The  term  "  peril  of  the  sea  "  has  now  received  many 
interpretations,  and  it  is  the  office  of  a  judge,  assisted  by  the  well- 
known  usage  of  merchants,  to  decide  whether  a  loss  happening  in 
a  particular  manner  may  or  may  not  be  within  the  exception.  In 
the  past,  rocks,  sands,  rapids,  whirlpools,  icebergs,  or  more  than 
ordinarily  bad  weather,  pirates  and  collisions,  have  all  been  held 
to  be  included ;  but  when  we  speak  of  perils  of  the  sea  the  expres- 
sion must  be  understood  to  be  limited  to  such  loss,  as  has  not  arisen 
through  fault  or  negligence,  and  thus  it  is  seen  how  very  closely 
the  term  comes  up  to  the  exception  '*  act  of  God,"  and  how  very 
difficult  it  is  to  draw  a  clear  distinction  between  the  two  expres- 
sions. The  common  risks  of  navigation  are  perils  of  the  sea,  if 
not  supplemented  by  negligence,  but  a  vessel  will  not  be  excused 
for  the  non-performance  of  her  contract,  if  it  be  found  that  she 
could  not  cross  the  bar  of  her  destined  port  without  injury.  That 
is  not  a  peril  of  the  sea,  but  an  events  which  should  have  been  in 
contemplation  when  the  contract  was  entered  into.  In  questions 
of  insurance,  at  all  events,  the  words  "  perils  of  the  sea  "  apply  only 
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to  losses,  of  vhich  the  cause  occurs  while  the  ship  is  at  sea  or 
where  the  tide  flows.  They  do  not  include  an  injury  done,  while 
the  vessel  is  hove  down  on  a  beach  or  in  a  graving  dock ;  but  if 
the  loss  occur  from  a  true  peril  of  the  sea,  such  as  the  violence  of 
the  winds  and  waves,  and  no  other  independent  cause  intervene, 
the  peril  will  be  considered  the  true  cause,  though  its  action  be 
remote  and  only  through  other  agents.  To  illustrate  what  is 
meant,  reference  is  made  to  the  case  of  Montoya  v.  The  London 
Assurance  Co,  (6  Exch.  451),  in  which  a  vessel  laden  with  hides  and 
tobacco  had  shipped  water,  which  rendered  the  hides  putrid,  and 
the  gas  which  escaped  from  them  had  so  injured  the  tobacco,  and 
it  was  there  held  that  the  damage  had  arisen  from  a  peril  of  the 
sea.  The  case  is,  however,  of  doubtful  authority  in  this  connection, 
as  it  was  one  affecting  a  question  of  insurance.  It  has  been 
decided  in  the  Privy  Council  case  of  the  Freedom  (3  L.  R.,  C.  P. 
594)  that  the  words  must  be  accepted  in  the  same  sense,  whether 
their  meaning  is  involved  in  an  insurance  case  or  in  a  question 
between  ship-owner  and  shipper ;  but  in  the  case  of  the  Chasca 
(4  L.  R.  Adm.  446),  it  was  aeclared  that  the  term  had  different 
meanings  in  a  bill  oi  lading  and  in  a  policy.  It  is  diflicult  to  see 
what  good  this  distinction,  which  certainly  exists,  is  necessary  to 
serve,  and  it  would  certainly  tend  to  simplify  and  consolidate  the 
Uw,  if  the  term  had  the  same  meaning  wherever  found.  To  finish 
with  the  citation  of  cases  on  this  head,  it  may  be  noted,  that  by 
the  case  of  Canrum  v.  MeaJmm^  before  cited,  it  has  been  settled 
that  where  the  ship  is  so  damaged,  as  to  be  unable  to  proceed,  but 
the  goods  carried  are  not  injured,  the  case  is  not  within  the  excep- 
tion. There  is  great  difficulty  in  distinguishing  between  the  '*  act 
of  God  "  and  the  "  perils  of  the  sea."  Certainly  the  latter  were 
not  originally  deemed  to  be  equivalent  to  the  act  of  God,  or  it 
would  have  been  unnecessary  to  insert  an  exemption  from  marine 
disasters  in  bills  of  lading.  So  high  an  authority  as  Story  has 
thought  the  act  of  God  to  be  the  equivalent  of  inevitable  acci- 
dent, and  as  including  perils  of  the  sea,  and  therefore  pirates ; 
bat  here  he  differs  from  Lord  Mansfield^  who  thinks  the  act  of 
God  to  be  something  in  opposition  to  the  act  of  man*  The  New 
York  Civil  Code  considers  it  to  be  '*  irresistible — superhuman." 
As  far  as  the  writer  has  been  able  to  distinguish  the  two,  it  ap- 
pears that  the  "  act  of  God "  embraces  a  much  smaller  class  of 
contingencies,  and  that  this  class  has  an  extra  or  superhuman 
element,  which  the  wider  term  ''perils  of  the  sea"  has  not  necessarily. 
It  appears  that  perils  of  the  sea  includes  all  events  which  would 
fall  under  the  term  act  of  God,  but  that  the  converse  would  not 
be  true,  as  many  accidents,  such  as  collision  accidentally  or  by  an 
enemy^s  design,  would  be  perils  of  the  sea,  but  could  not  be  called 
the  act  of  God ;  and,  as  has  been  seen,  pirates  are  perils  of  the 
sea,  but  not  under  the  term  act  of  God;  and  if  we  take  the 
meaning  of  perils  as  we  find  it  in  an  insurance  policy  there  are 
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certainly  many  events  included  therein  wliich  are  not  under  the 
term  act  of  God.  The  mere  addition  of  the  words  to  bills  of 
lading  after  the  case  of  Nugent  v.  Smithy  above  cited,  seems  to 
point  to  a  belief  strongly  held  then,  that  the  insertion  of  the  words 
perils  of  the  sea  gave  some  protection,  which  the  words  act  of 
God  were  inadequate  to  afford ;  and  it  may  be  assumed  that  the 
act  of  Gody  to  excuse,  must  be  the  proximate  cause  of  loss,  while 
a  loss  may  be  within  the  exception,  though,  as  a  cause,  the  sea 
peril  may  be  more  remote*  Parsons  seems  to  recognise  a  dis- 
tinction, as  he  says  the  act  of  God  is  limited  to  cases  m  which  no 
man  has  any  agency  whatever,  while  the  phrase  perils  of  the  sea 
includes  all  the  perils  of  every  kind  actually  connected  with 
navigation,  whether  men  caused  them  partially  or  wholly,  or  not, 
])rovided  it  be  certain  that  neither  the  owner  nor  master  was  in 
any  fault.  But  the  seductions  of  distinctive  analysis  lure  one  on 
unnecessarily  into  a  byepath  in  discussing  this  matter,  because  as 
a  matter  of  fact  both  terms  are  to  be  found  in  every  modern  bill 
of  lading  in  fewer  or  more  words. 

And  now  to  come  to  the  last  and  most  protective  element  in 
the  whole  bill  of  lading,  and  that  is  the  declaration  that  the 
carriers  will  not  be  answerable  for  the  negligence,  default,  or  error 
in  judgment  of  the  master,  mariners,  engineers,  or  others  of  the 
crew.  This  at  first  sight  would  appear  to  be  an  invulnerable 
armour  to  the  ship-owner,  but  even  here  the  corrosive  decisions  of 
the  courts  have  eaten  into  the  exception,  and  mven  some  small 
loophole  by  which  the  shipper  may  make  good  his  claim.  On 
land  such  conditions  are  not  recognised  in  the  case  of  railways, 
for  by  the  Railway  Traffic  Act,  as  expounded  by  cases,  it  was  held 
that  a  carrier  on  land  was  not  protected  by  conditions,  that  he 
would  not  be  liable  for  damages,  however  occasioned,  or  for 
damages  resulting  from  negligence.  It  was  at  one  time  doubted 
if  an  exception  in  a  bill  of  laoing  from  liability  for  loss  by  negli- 
gence could  be  upheld,  but  in  the  case  of  the  Duero  (2  L.  B.  A,  &  £. 
393)  it  was  upheld  as  not  unreasonable.  On  the  other  hand,  in 
America  this  stipulation  was  held  to  be  void  as  against  public 
policy,  and  as  encouraging  breach  of  duty,  and  this  seems  to  have 
been  the  rule  of  the  earlier  English  law.  And  though  the 
exemption  in  point  has  been  in  this  country  held  to  be  reasonable, 
it  will  not  cover  a  loss  not  attributable  specifically  to  the  negligence 
excepted,  and  there  is  an  implied  warranty  in  every  contract  of 
sea  carriage  which  cannot  be  got  rid  of  by  any  general  declarations. 
This  was  so  held  in  the  well-known  case  of  Steel  ^  Graig  v.  The 
State  Line  S.S.  Co,  (4  R.  [H.  L.]  103),  and  a  clause  in  terms  very 
similar  to  the  one  before  quoted  formed  no  protection  to  the 
owners  from  the  nes^ligence  of  their  stevedore.  Such  clauses  are 
construed  with  the  oenefit  of  all  doubt  to  the  shipper,  and  admit- 
ting that  a  carrier  may  so  exonerate  himself,  the  Courts  are  most 
unwilling  to  construe  the  contract  so  as  to  relieve  the  carrier  by 
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attributing  the  loss  to  such  an  exception  as  this,  if  it  can  have 
sprnncT  from  another  source.  But  practically  this  bill  of  lading  is 
the  same  in  its  terms  and  its  effects  as  the  bill  used  by  the  State 
Line,  which  was  put  to  a  very  searching  ordeal  in  Steel  v.  Craig's 
case;  and  though  the  ship-owners  were  in  the  end  made  responsible, 
yet  it  was  only  by  the  House  of  Lords  leaving  the  bill  altogether 
and  going  back  to  the  old  rule  that  the  carrier  is  bound  to  provide 
a  seaworthy  ship,  which  had  not  been  done  in  that  case.  Prac- 
tically, that  form  of  bill  of  lading  was  in  that  case  judicially 
admitted  to  be  a  protection  against  every  possible  loss,  however 
caused,  except  seaworthiness,  and  what  Lord  Blackburn  says  on 
the  point  is  interesting.  "The  ship-owners,"  he  says,  "might 
have  stipulated  if  they  had  pleased — I  know  of  no  law  to  hinder 
them — we  will  take  the  goods  on  board,  but  we  shall  not  be 
responsible  at  all,  though  our  ship  be  ever  so  unseaworthy ;  look 
out  for  yourselves.  If  we  put  them  on  board  a  rotten  ship,  that 
is  your  look  out,  you  shall  not  have  any  remedy  against  us  if  we 
do.  I  think  they  mis^ht  have  so  contracted,  and  perhaps  in  some 
cases  they  may  actually  so  contract,  I  do  not  know.*'  Well,  one 
would  be  surprised  to  learn  that  any  ship-owner  had  had  the 
audacity  to  propose  such  a  bill  of  lading,  protecting  himself  from 
his  own  recklessness  in  using  unseaworthy  ships ;  but,  admitting 
that  this  last  infirmity  has  not  been  excepted,  in  considering  the 
position  we  will  find  that  we  have  travelled  very  far  from  those 
innocent  and  primitive  days  when  the  act  of  God,  the  queen's 
enemies,  and  the  perils  of  the  sea  were  alone  exempted.  In  this 
paper  an  endeavour  has  been  made  to  trace  the  conflict  between 
shipper  and  ship-owner,  gun  and  armour,  attack  and  defence,  and, 
as  the  matter  now  stanas,  it  may  be  admitted  that  the  defence 
has  had  the  best  of  it,  and  the  ship-owner's  long  struggle  for 
immunity  has  met  with  a  fair  share  of  success. — Finis  coranat  optis. 
It  is  not  proposed  to  go  into  the  merits  of  the  case  further  than 
to  suggest  that  it  is  at  any  rate  worth  considering,  whether  in 
these  days  of  paternal  legislation  and  interference  with  private 
contract  on  grounds  of  public  policy,  it  would  not  be  well  that 
protection  should  be  given  to  those,  who  are  dealing  with  persons 
who  are  often  practically  monopolists,  who  at  times  at  least  make 
enormous  profits,  and  who  yet  decline  to  be  bound  by  such 
ordinary  rules  as  that  a  man  is  liable  for  his  own  or  his  servants' 
negligence.  It,  at  least,  appears  that  the  courts  of  long  ago  were 
justified  in  looking  upon  ship-owners  as  a  body  of  men  fairly  alive 
to  their  OMm  interests,  if  nothing  more.  A.  F.  B. 
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THE  ORIGIN  AND  HISTORY  OF  THE  HIGH 
COURT  OF  JUSTICIARY.— No.  IV. 

No  sooner  bad  John  Balliol  been  declared  by  King  Edward  the 
rightful  heir  to  the  crown  of  Scotland,  than  the  English  monarch 
commenced  insidionsly  to  fill  that  coantry  with  officials  of  his  own, 
and  in  the  various  legal  offices,  of  course,  this  mode  of  proceeding 
can  be  traced  without  much  difficulty.  The  border  counties  would 
be  those  in  which  we  should  first  expect  to  find  persons  intruded 
as  justiciars  and  sheriffs,  either  Englishmen  themselves  or' having 
English  leanings,  and  an  examination,  especially  of  the  "  liotiUi 
Scotia  in  Turri  Londinensi/*  shows  this  to  have  actually  been  the 
case.  In  1291,  Edward  appointed  Simon  Fresel  (Fraser)  '^custos 
f oreste  de  Selkirk."  This  was  no  doubt  a  relative  of  Symon 
Eraser,  Sheriff  of  Traquair  in  1265  ;  possibly  he  may  be  the  same 
man.  In  the  same  year,  too,  Ralph  Basset  de  Dreyton.  evidently 
an  Englishman,  was  named  significantly  by  the  king  *'con- 
stabularius  castri  sui  de  Edinburgh,"  and  William  de  Dunfres,  a 
well-known  sympathizer,  became  '*  custos  rotulorum."  Both  these 
appointments  failed  in  1292,  when  a  '^  custos  foreste  de  Trequer 
et  Selechirche"  was  found  in  William  son  of  John  Comyn,  Fraser 
being  dead,  and  John  de  Keth  (Keith)  succeeded  to  the  charge  of 
the  rolls.  The  English  appointments,  however,  now  rapidly  in- 
crease in  number  and  importance,  especially  in  matters  particularly 
relating  to  our  subject.  William  Perel  in  1292  was  made  Sheriff 
of  Traquair,  the  more  significant  as  he  held  an  appointment  also 
as  sheriff  in  1288 ;  but  perhaps  he  was  not  subservient  enough, 
for  in  1293  we  find  him  described  in  the  Rotuli  as  ''  nuper  vice- 
comes  de  Trevequeir."  The  Sheriffdom  of  Berwick  was  filled  up 
also  in  1292  by  the  renewed  appointment  of  John  de  Sulys, 
and  Kinross,  by  reappointing  John  de  Kinross,  who,  from  an 
expression  used  in  a  list  of  sheriffs  named  by  Edward  in  1305, 
has  been  termed  the  heritable  sheriff.  Constantine  de  Loch  Or 
was  retained  in  Fife,  and  Reginald  le  Chyen  the  father  in  Kin- 
cardine, with  Nairn  added,  whilst  his  son  was  entrusted  with 
the  Sheriffdom  "de  Elgyn  et  de  Kentray"  In  Forfar  David 
de  Betun,  in  Edinburgh  William  de  Sancto  Claro,  in  Lanark 
Hugo  de  J^alzell,  all  remained  sheriffs  as  before ;  and  it  is  not  an 
unreasonable  conclusion  to  arrive  at  that  these  renewed  appoint- 
ments were  all  made  merely  to  show  that  the  suzerainty  claimed 
by  Edward  was  being  exercised.  So  it  was  that  when  John 
Balliol  had  to  be  crowned,  Duncan,  Earl  of  Fife,  to  whom  the 
hereditary  right  of  performing  the  sacred  ceremony  belonged, 
happened  to  be  a  minor,  and  an  English  Baron,  John  de  St.  John, 
was  deputed  to  officiate,  whilst  a  conciliatory  permission  was  given 
to  the  widow  of  the  last  Earl  as  follows:  "  JohannaB,  vidusQ  comitis 
Fifae,  datur  licentia  nubendi  cuique  voluerit  dum  tamen  ad  fidem 
nostram   et  fidem   regis   Scotie  qui  pro   tempore   fuit  existat." 
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Daring  all  tins  time  it  is  amusing  to  notice  in  the  records  how 
Tery  free  Edward  was  with  his  presents  of  game  from  the  various 
royal  forests  to  all  the  principal  barons,  prelates,  and  personages 
of  Scotland ;  and  it  is  also  evident  that  he  was  prepared  to  stir  up 
dissension  and  division,  even  at  the  cost  of  reviving  the  various 
local  laws  the  kings  of  Scotland  had  been,  as  we  have  seen,  at  so 
much  pains  to  abolish.  Thus  in  1295,  at  the  request  of  Thomas 
of  Galloway,  a  natural  son  of  the  great  Lord  Alan,  Constable  of 
Scotland  (who,  after  an  obscurity  of  fifty  years,  now  reappears 
on  the  scene  in  his  old  age),  Edward  gives  to  the  Gallovidians 
''  omnes  libertates  et  liberas  consuetudines  quas  vos  et  antecessores 
ostri  tempore  David  quondam  regis  Scotie  et  tempore  Alani  patris 
ipsius  Thome  gaudeatis,''  and  also  sends  him  to  reside  at  Carlisle 
Castle,  perhaps  with  a  view  to  restoring  him  to  the  possessions  of 
his  father,  at  least  in  some  degree. 

Further,  in  1296,  Thomas  de  Burnham  received  the  captaincy  of 
the  Castle  of  Jedburgh,  with  the  rangership  of  Selkirk  Forest ; 
and  the  same  year  marks  a  distinct  advance  in  the  pretensions  of 
King  Edward.  In  the  shires  of  Roxburgh  and  Berwick  hitherto 
the  office  of  vicecomes  had  been  held  by  members  of  the  de  Soulis 
family,  but  these  were  now  apparently  displaced,  the  first  by 
Walter  Touk,  who  within  the  year  was  succeeded  by  Robert 
Hastang,  and  the  other  by  Osbert  de  Spaldington.  The  SherifiF- 
dom  of  Edinburgh  seems,  from  the  fact  that  it  was  throughout 
tikis  period  held  by  the  same  person  as  those  of  Linlithgow  and 
Haddington,  to  have  been  rather  that  of  the  "  Lothians "  in  the 
modem  and  more  restricted  meaning  of  that  term.  Certainly 
we  find  in  1263  Roger  de  Mubray,  in  1288  William  de  Sancto 
Claro,  in  1292  Hugo  de  Louther  (Lowther),  holding  all  these 
three  sheriffdoms  at  once;  and  Walter  de  Huntercombe,  pre- 
viously in  charge  of  the  Isle  of  Man,  who  in  1296  replaced 
Ijoother,  was  also  vicecomes  for  East,  West,  and  Mid  Lothian. 
In  Selkirk  the  sheriff's  office  was  in  this  year  combined  with 
the  charge  of  the  Forest  and  the  Castle  of  Jedburgh,  Thomas 
de  Burnham  being  replaced  by  Hugo  de  Eyland.  At  Ayr, 
for  the  time  at  least,  a  man  apparently  of  Scottish  family  was 
nominated  in  Reginald  de  Crauford;  but  James,  Steward  of 
Scotland,  was  not  suffered  to  retain  judicial  power  at  Dumbarton, 
his  place  being  taken  by  Alexander  de  Ledes.  This  step  at  so 
important  a  place  as  Dumbarton  was  very  significant ;  but  even 
more  so  was  Eldward's  next  step  in  Galloway,  during  the  same 
year.  There,  as  we  have  seen,  the  Comyns  and  the  St.  Clairs 
had  held  a  separate  Justiciarship  as  late  down  as  1288  at  any  rate, 
and  probably  for  some  years  subsequent.  We  know  at  all  events 
that  in  the  Lothian  Sheriffdom  William  St.  Clair  (de  Sancto 
Claro)  had  not  been  replaced  by  an  Englishman  until  1292,  and 
i:  is  probable,  therefore,  that  he  may  have  still  been  suffered  to 
contiuue    Justiciar    of    Galloway   until    the    English    monarch 
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determined  to  complete  the  incorporation  of  that  province  with 
his   own  kingdom.     Accordingly,  in   1296  Henry  de  Percy,  a 
nephew    of   that   John   Warrenne,   Earl   of    Surrey,  who   was 
Guardian  of  Scotland,  being  nominated  "custos  terras  Galwidiae," 
received  from   his  royal   master   orders    to   accept   a    justiciar 
in  the   person   of  one  Roger  de   Skoter,   "quia  volumus   quod 
dilectus   et   fidelis   noster   Rogerus  de    Skoter   fiat  justiciarius 
noster    sub    vobis ; "    and    similarly    the   Treasurer    Hugo    de 
Cressingham   was   instructed  to   pay    the   new    justiciar   forty 
pounds  a   year    "ad    sustentationem    suum   in   eodem    officio." 
Simultaneously,   or  at  least   within  the  same  year,   two  other 
Justiciars    were   named   by  Edward,   Walter  ie    Morte    Mari 
(Mortimer)  and  William  de  Ormesby,  with  salaries  of  sixty  marks 
each*     It  is  not  stated  to  what  part  of  Scotland  in  particular 
these  officers  were  assigned,  but  the  system  of  gradually  incor- 
porating the  southern  counties  had  been  going  on  for  some  time 
so  steadily,  that  presumably  their  district  would  be  tolerably  well 
represented  by  the  ancient  Laudonia,  or  Scotland  south  of  the 
Forth,  and  exclusive  of  Galloway.      In  the  north,  also.  English- 
men  were   absorbing  judicial    posts,   Henry  de   Lathum   being 
selected  for  the  Sheriffship  of  Aberdeen  in  1297.    In  1303,  Sir 
John  de  Bourtetourte  was  Justiciar  of  Gallowav,  and  in  1304 
Sir  John  of  Strathbolgy,  Earl  of  Athol,  is  described  as  Justiciar 
"  from  Forth  to  Orkney,'*  and  John  de  Segrave  was  "  Justiciar  of 
Lothian"  for  a  few  months  during  the   same  year.     We  may 
here  incidentally  notice  a  reference,  of  the  same  date,  to   the 
liberation  of   William  Olyfard  of  the  family  of  the  justiciars. 
He    had    been    taken   prisoner    at    Dunbar,    having    evidently 
attached  himself  to  the  national  party,  from  whom  the  English 
already  experienced  considerable  trouble.     A  curious  document 
has  been  preserved,  datum  apud  Torpheichyn  (Torphichen),  29 
March  1298,  in  which  William  Walays  (Wallace),  m  the  name 
**  prceclari  principis  domini  Johannis  dei  gratia  regis  Scocie,"  and 
as  guardian  of  the  realm,   appoints  Alexander  de  Skirmischur 
(Scrymgeour)  constable  of   Dundee,  which   reminds  us  of    the 
great  rising  of  the  year  1297 ;  and  the  English  were  so  fully 
occupied  in  repressing  this,  and  in  restoring  their  military  hold 
upon  Scotland,  that  civil  matters  seem  to  have  been  suffered  to 
drift,  and  we  find  but  few  appointments  of  justiciars  or  sheriffs  by 
Edward  until  the  ordinance  to  which  we  now  proceed  to  allnde. 
When  the  English  king  had  at  length  resolved  fully  to  put  into 
execution  over  the  whole  of  Scotland  the  designs  he  had  formed 
against  her  national  independence,  against,  indeed,  her  very  exist- 
ence, it  became  no  longer  necessary  to  assume  a  mask  of  ^irness, 
or  to  conceal  the  real  purpose  in  view.    Accordingly,  in  September 
1305,  there  was  published  what  was   styled  ^'Ordonnance    sur 
le  Gouvernement  de  la  terre  d'Escosse,"  a  document  obvioasly 
intended  to  complete  the  subjugation  of  the  northern  kingdom. 
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The  heroic  Wallace  had  been  betrayed  and  butchered ;  the 
southern  parts  of  Scotland  had  been  sternly  dealt  with  when 
they  attempted  to  throw  off  the  growing  burden ;  Galloway, 
from  one  caose  or  another,  seems  to  have  really  sympathized 
with  the  English,  with  whom  for  so  long  her  native  rulers  and 
their  descendants  had  maintained  relations  of  vassalage ;  nothing 
appeared  to  stand  between  the  English  king  and  the  fulfilment  of 
his  ambition,  save  perhaps  the  independent  spirit  of  wild  chieftains 
in  the  north  and  west,  and  the  embers  of  the  suppressed  risinfi;s. 
The  prospect  to  the  land-grabbing,  place-hunting  oarons  from  the 
south  was  pleasing  enough,  and  their  interest  would  no  doubt  be 
largely  centred  in  the  regulations  for  his  new  possessions  which 
Edward  now  proceeded  to  make.  Already  in  one  way  and 
another  much  of  the  fertile  portion  of  Scotland  was  in  the 
hands  of  feudal  lords,  believed  by  the  king,  no  doubt  with 
reason,  to  be  attached  to  himself  by  ties  of  gratitude  and  feudalism; 
but  it  was  of  course  necessary  further  to  provide  for  the  due 
administration  of  the  law,  and  throngh  that  the  proper  main- 
tenance of  the  king's  supremacy.  Accordingly  the  Scottisli 
kingdom  was  forthwith  divided  into  four  circuits,  each  with  two 
justices,  "quatre  poire  des  justices,''  a  number  liberal  to  what 
some  modern  reformers  would  have  allowed  Scotland  if  tliev  had 
been  permitted  to  have  their  way,  and  reduce  her  to  the  position 
of  a  single  circuit  of  the  English  system.  In  Lothian  (en 
loeneys)  these  high  officers  were  Sir  John  de  I'lsle  and  Adam 
de  (runlon,  previously  Sheriff  of  Perth  and  also  of  Lanark; 
for  Galloway  there  were  Roger  de  Kirkpatrik  and  Walter  de 
Burgdon  (we  hear  no  more  of  JRoger  de  Skoter).  The  rest  of  the 
country  was  divided  into  two  divisions ;  firstly,  ^'  les  terres  de  la 
mer  Descoce— entre  la  Riuere  de  fforth  et  les  monts ; "  over  this 
were  Robert  de  Keth  (Keith)  and  Sir  William  Inge,  the  latter 
giving  place  very  soon  to  Henry  de  Kighle;  secondly,  ^*Ies 
terres  de  la  les  monts,"  where  Reginald  le  Chyen  and  John 
de  Vaux,  a  baron  from  Northumberland,  presided.  How  far 
these  appointments  and  those  in  the  south  which  by  a  few  years 
preceded  them  had  any  reality  it  is  not  easy  now  to  learn,  but 
certainly  the  holders  of  these  names  have  not  left  behind  them 
anything  upon  which  to  found  a  reputation  one  way  or  another  as 
criminal  judges.  There  is,  however,  some  evidence  to  show  that 
the  crafty  policy  so  lone  adopted  by  Edward  was  even  yet  to  some 
extent  followed,  since  the  names  of  these  justiciars  tell  us  that 
some  at  least  were  Scotsmen  by  adoption,  though  others  bear 
Anglo-Norman  names  unfamiliar  in  those  days  to  the  north  of 
the  Tweed.  It  seems  also  to  be  likely  that  the  king,  as  a 
further  precaution,  took  care  to  saddle  each  justiciar  of  Scottish 
affinities  with  a  purely  English  colleague.  If,  however,  we  find 
there  is  not  much  to  be  gathered  with  certainty  as  to  the  extent 
or  mode  in  which  these  English  judges  exercised  their  authority 
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in  matters  criminal  of  the  highest  importance,  yet  some  light  is 
thrown  upon  the  arrangements  made  for  the  local  administration 
of  justice,  alike  in  crimmal  and  civil  courts,  by  another  portion  of 
the  same  ordinance,  whereby  Edward  assigned  sheriffs  to  various 
districts  spread  all  over  Scotland.  From  the  Exchequer  Rolls,  as 
well  as  from  references  among  older  Acts  and  charters,  it  is 
manifest  that  during  the  reigns  of  Alexander  II.  and  Alexander 
III.  the  whole  face  of  the  kmgdom  had  been  covered  by  what  has 
been  described  as  a  network  of  local  jurisdictions,  and  comparing 
the  information  thus  obtained  with  the  sheriffdoms  named  in  the 
ordinance,  some  idea  is  got  of  the  system  under  which  Scotland 
had  been  divided  for  judicial  purposes.  The  unfortunate  gaps 
which  occur  among  the  early  Exchequer  Rolls  only  enable  us  to 
see  where  the  sheriffdoms  in  the  thirteenth  century  were  at  two 
periods,  1264-6  and  1289-90;  but  we  may  probably  be  able 
further  on  to  give  a  pretty  full  list  of  names  from  the  records  that 
remain  to  us.  It  has  been  already  noticed  that  Argyll,  including 
Wester  Ross,  was  not  divided  into  sheriffdoms  at  all  until  1292, 
and  the  districts  then  first  named  do  not  occur  in  King  Edward's 
list,  so  that  the  English  influence  had  probably  not  extended  so 
far  as  this  mountainous  and  remote  county,  where  also  the  lawless- 
ness of  the  population  must  have  rendered  precarious  any  attempt 
to  administer  justice  and  suppress  or  punish  crime.  Caithness 
likewise  and  Sutherland  find  no  place  in  the  record  of  the  seats  of 
local  justice,  the  most  northerly  place  mentioned  being  Dingwall. 
A  careful  and  critical  examination  of  the  list  of  these  eaily  sheriffs 
gives  us  a  good  deal  of  information  as  to  the  union  or  severance  of 
judicial  districts,  and  the  actual  area,  surprisingly  large,  over 
which  the  English  were  able  to  impose  not  only  their  military,  but 
their  judicial  rule.  It  is  also  remarkably  useful  in  showing  how 
frequently  the  names  of  the  highest  and  most  powerful  among  the 
nobility  are  to  be  found  in  the  list  of  sheriffs,  a  fact  which  is 
intimately  connected  with  the  rise  of  hereditary  jurisdictions. 
Sheriffs,  who  were  in  themselves  feudal  lords,  possessed  perhaps 
of  the  rights  over  life  and  limb  in  virtue  of  a  grant  of  '*  pit  and 
gallows,"  might  with  judicial  functions,  thus  extended  by  private 
grants,  soon  come  to  exercise  as  inherent  rights  of  their  office 
what  really  were  powers  reserved  properly  to  the  king's  justiciars, 
or  even  to  the  king  himself. 

As  we  have  seen,  there  were  at  the  end  of  the  thirteenth  cen- 
tury three  districts  covered  by  the  circuits  of  the  justiciars  in 
Scotland,  Lothian  and  Galloway  south  of  the  Forth,  and  Scotland 
Proper  to  the  north.  Taking  Galloway,  the  most  southerly  and 
smallest  of  these,  we  find  it  embraced  one  *' vicecomitatus,*' 
Wigtown  and  perhaps  also  Dumfries,  for  no  doubt  the  latter  was 
the  centre  for  that  part  of  Galloway  then  described  as  **citra 
aquam  de  Hur,"  although  the  justiciars  of  Lothian  certainly 
sat  there  also,  as  we  know  from  an  Inquisition  in  1804,  where 
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the  king's  "justices  of  Lothian,  at  Dumfres"  are  mentioned. 
Kirkcudbright  had  no  sheriff  or  other  equivalent  personage,  for 
the  later  creation  of  a  steward,  to  represent  an  officer  with  a  some- 
what inferior  position,  had  not  yet  been  made,  and  we  have  found 
dnrine:  all  this  period  nothing  nearer  a  local  criminal  judge  within 
the  bounds  of  that  county  than  the  existence  of  a  custos  castri  in 
1288.  Wigtown  in  1265  had  a  Comyn  as  sheriff,  and  another  of 
the  same  family  in  1288 ;  but  in  1305  Edward  found  a  native 
chief  ready  to  take  office  at  his  behest,  and  Thomas  Makhulagh 
(M'Culloch)  was  appointed.  The  name  bears  unmistakeable  evi- 
dence to  the  Celtic  descent  of  its  holder,  and  his  sympathy  with 
the  English  king  is  thus  explained,  for  the  older  families  in 
Galloway  stuck  to  the  descendants  of  their  ancient  native  princes 
even  when  by  the  marriage  of  daughters  their  representatives  had 
come  to  be  Norman  barons  with  vast  possessions  in  England,  and 
with  leanings  to  vassalage  far  beyond  the  sense  in  which  Alan  of 
Galloway  understood  the  term  as  he  stood  at  Runnymede  with  his 
peers  to  protest  against  the  oppressions  of  King  John,  and  extort 
an  unwilling  assent  to  our  great  charter  of  national  freedom. 

At  Dumfries  in  1264  the  sheriff  was  Eumer  or  Eymer  de  Macus- 
well,  evidently  of  Norman  race  (Macusville),  and  the  forbear  of 
an  ancient  line  still  represented  in  that  county.  In  1288,  William 
de  Sancto  Claro  (St.  Clair)  was  Sheriff  of  Dumfries,  and  at  the 
same  time  Justiciar  of  Galloway  and  Sheriff  of  the  Lothians. 
His  removal  by  Edward  from  the  latter  offices  has  already  been 
noticed,  and  we  know  that  Robert  de  Joneby  was  sheriff  in  1296. 
By  the  ordinance  Richard  Syward  was  appointed,  and  he  was 
captured  by  Bruce  in  his  castle  of  Tibbers,  after  the  murder  of 
Comyn,  1306,  though  we  have  not  been  able  again  to  trace  his 
official  presence  or  even  his  existence,  unless  he  be  the  same 
person  as  Sir  Richard  Siward,  who  in  1305  is  mentioned  as  Sheriff 
of  Fife  and  keeper  of  the  Bishopric  of  St  Andrews.  Sir  Matthew 
de  Redeman  certainly  was  sheriff  by  the  end  of  1304.  Sir 
Matthew  seems  to  have  acted  in  a  very  arbitrary  and  oppressive 
way,  and  complaints  against  him  are  found  to  have  been  made, 
with  the  result  that  the  ffuardian  "  of  these  parts,"  the  Chamber- 
lain of  Scotland,  James  de  Dallileghe,  and  Friar  Ralph  de  Linde- 
see,  warden  of  the  Hospital  of  St.  John,  were  appointed  to  inquire 
into  the  charges,  and  determine  the  case.  It  is  to  be  noticed  that 
no  Justiciar  is  named  as  a  commissioner,  and  this  points  to  the 
sheriffs  being  at  all  events  not  responsible  to  those  officers  in 
matters  criminal.  It  appears  that  Redeman  had  imprisoned 
William  Jargon,  and  ''notwithstanding  a  fine  of  40s.  given  for 
his  good  will,  impressed  all  the  carts  in  the  country,"  and  carried 
off  the  man's  corn.  He  had  extorted  fines  for  getting  possession 
of  land  of  which  the  king  had  already  given  seisin,  and  "  he  and 
his  sergeants  seek  occasion  to  grieve  and  distress  the  poor  people 
by  tallages.**    Jargon  was  going  to  complain^  but  the  sheriff  seized 
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and  kept  his  horse,  and  took  all  cattle  coming  in  one  market- 
day  to  Dumfries,  and  retained  them  till  he  got  fines  for  delivering 
them.  Five  cows,  however,  he  sent  off  to  Stirling,  two  of  them 
the  property  of  a  poor  stranger  who  had  bought  them  for  16s., 
"  and  keeps  them  still,"  it  is  added,  *^  though  his  sergeant  had  6d. 
to  deliver  them  up."  There  were  other  charges  of  a  like  nature, 
showing  in  truth  what  a  sheriff  King  Edward  had  given  to  Dum- 
fries, and  how  it  was  possible  for  a  criminal  judge  in  those  days 
to  rob,  oppress,  cheat,  and  accept  bribes,  both  personally  and  by 
his  officers,  without  apparently  any  retribution,  or  at  any  rate 
without  immediate  consequences;  for  we  find  Sir  Matthew  still 
sheriff  in  the  following  year^  and  he  is  several  times  later  on 
mentioned  as  in  the  king's  service. 

Traversing  the  Justiciary  District  of  Lothian,  we  know  that 
vicecomites  held  their  courts  at  Edinburgh,  Linlithgow,  Hadding- 
ton, Roxburgh,  Peebles,  Traquair,  Selkirk,  Berwick,  Lanark,  Ayr, 
Dumbarton,  and  Stirling.  To  the  three  Lothians  reference  has 
already  been  made,  and  in  connection  with  the  ordinance  of  1305 
it  only  remains  to  give  the  name  of  Jue  de  Aldeburgh  as  their 
sheriff.  For  Roxburgh  and  Berwick  no  appointment  was  made, 
and  as  in  the  case  of  Selkirk,  where  the  entry  is  '*  celi  qui  est 
de  fee/'  presumably  the  former  sheriffs  continued  to  act. 
Peebles,  at  one  time  apparently  held  by  Eymer  de  Macuswell 
along  with  Dumfries  (1262),  seems  by  this  time  to  have  become 
united  with  Traauair,  for  Robert  le  Hastang  Yallett  enters  the 
roll  as  Sheriff  of  Peebles,  and  no  Sheriff  ox  Traquair  followed 
Perel,  who  had  ceased  before  1293  to  hold  office.  In  Lanarkshire 
the  Dalzell  family  had  been  replaced  in  1293  by  ^*  Henry  de  Seynt 
Cler,"  whilst  Andrew  de  Livingstone,  afterwards  so  tragically 
slain  by  the  Scots  in  their  rising  under  Wallace,  was  sheriff  by 
1295.  In  1302  Sir  Walter  de  Burgdon,  afterwards  Justiciar  of 
Galloway,  is  mentioned  as  Sheriff  of  Lanark  and  Warden  of  Car- 
stairs  (Uastrotharis),  being  succeeded  in  1303  by  Robert  de  Brus, 
Earl  of  Carrick,  so  late  as  that  a  partizan  of  King  Edward  and 
actively  supporting  the  English.  Poor  Crauford,  at  Ayr,  was 
executed  as  a  "rebel"  in  1306,  but  he  had  long  previously  been 
replaced  successively  in  the  sheriffdom  by  Patrick  de  Dunbar, 
Earl  of  March,  in  1301,  and  Robert  de  Brus,  who  held  it  along 
with  Lanark  in  1303.  Godfrey  de  Ros  was  placed  there  when 
King  Edward  issued  his  ordinance,  if  not  before.  Sir  John  de 
Menteith,  the  betrayer  of  Wallace,  had  been  named  Sheriff  of 
Dumbarton  in  1303,  and  was  reappointed,  and  William  Biset,  a 
stout  Englishman,  was  placed  in  the  same  capacity  at  Stirling. 
It  may  be  mentioned  that,  so  far  as  we  have  found,  the  earliest 
well-authenticated  notice  of  any  sheriff  occurs  in  connection  with 
Stirling,  where  ''Alexander  Vicecomes  de  Strivelin"  is  witness  to 
three  undated  charters,  two  of  them  granted  at  Stirling  and  one 
at  Clackmannan,  by  William  the  Lion,  presumably  somewhere 
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aboat  the  year  1200.  It  is.  however,  asserted  that  about  1165 
one  Baldwin  Fleming  was  Sheriff  of  Lanark,  but  we  have  not 
been  able  to  find  the  authority  upon  which  this  statement  is  based. 
William  the  Lion  also  certainly  created  the  heritable  Sheriffdom 
of  Selkirk  in  the  person  of  Andrew  de  Sintun. 

Passing  across  the  Forth  to  the  district  where  the  '*  justiciars  of 
Scotland"  dispensed  the  criminal  law,  we  find  that  King  Edward 
did  not  at  first  make  any  change  in  Fife,  but  in  almost  every  other 
instance  a  new  man  took  the  place  of  the  former  sheriff.  Thus,  in 
Perth,  Nicolas  de  Haya,  members  of  whose  family  for  nearly  a 
century  had  been  sheriffs,  ceased  to  hold  the  office  at  least  as  early 
as  1295,  when  Sir  Walter  de  Burgdon  was  sheriff,  to  be  succeeded 
under  the  ordinance  by  Sir  John  de  Inchmartine.  This  change 
especially  it  is  easy  to  understand,  for  the  ''de  la  Hayas"  were 
strongly  attached  to  the  national  party;  indeed,  two  of  them, 
Gilbert  and  Hugh,  are  known  to  have  been  with  Kobert  Bruce 
from  the  very  outset.  At  Forfar,  first  Henry  de  Pi*eston  and 
then  William  de  Heth  (Erth)  succeeded  David  de  Betun,  whose 
name  still  is  known  in  the  eastern  counties  in  such  forms  as 
Betbune  and  Beaton.  In  Kincardineshire  the  family  of  ''  le 
Chyen"  had  been  sheriffs  since  1264  at  all  events,  and  one  of 
them  was  appointed  a  justiciar  by  this  same  ordinance  with  an 
English  colleague,  the  sheriffship  vesting  in  Sir  Richard  de  Dun- 
more.  At  Aberdeen  the  king's  nominee  of  eight  years  before 
had  apparently  given  place  to  Sir  Alexander  Comyn,  but  now 
the  choice  fell  upon  Norman  de  Lethelyn.  Banff  was  given  to 
Walter  de  Berkeley ;  and  the  family  of  Wyseman,  very  powerful 
in  that  district,  seem  to  have  adhered  steadily  to  Edward,  as  one 
of  them  was  made  Sheriff  of  Elgin,  and  another  was  appointed 
to  Forres  and  (Nairn)  Invernaim,  united  in  his  person.  The 
Sheriffdoms  of  Nairn  and  Elgin,  it  may  here  be  mentioned,  had 
been  previously  occupied  by  the  family  of  "le  Chyen;"  Sir 
Beginald,  the  father,  was  Sheriff  of  Elgin  in  1292,  and  his  son,  of 
the  same  name,  had  Nairn  in  1291 ;  but  seven  years  later  he  was  a 
prisoner  in  England.  However,  as  he  became  a  justiciar  beyond 
the  mountains  under  the  ordinance,  he  must  have  been  among  those 
who  submitted  to  what  was  deemed  the  inevitable.  John  of  Stirling 
and  William  deMohaut  (qui  est  de  fee)  were  chosen  for  Inverness 
and  Cromarty,  whilst  for  Dingwall  no  appointment  was  made. 
Kinross,  which  certainly  at  this  time  had  sheriffs,  may  have  merged 
in  Fife,  or  possibly  the  De  Kynros  family  were  left  unmolested. 
Within  the  vear  1305,  even  in  Fife,  the  former  sheriff  had  been 
replaced  by  Sir  Richard  Siward,  a  nominee  of  King  Edward's,  so 
that  practically  the  change  had  become  general  before  1306. 

The  state  of  confusion  which  reigned  throughout  Scotland 
about  this  time,  and  the  utter  helplessness  of  criminal  judges  to 
enforce  the  laws  against  offenders,  if  any  of  the  barons  were  con- 
cerned, may  be  well  illustrated  by  a  narrative  preserved  in  the 
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Calendar  of  Docaments  relating  to  Scotland  (vol.  ii.),  where  it  is 
recounted  how  Sir  Hngh  de  Audeleje,  Robert  le  Hastang,  Sheriff 
of  Roxburgh,  Sir  Richard  his  brother,  and  Sir  Alexander  de 
Balliol,  in  September  1301,  agreed  to  combine  and  attack  some 
robbers  who  had  infested  that  county.  Sir  Hugh,  writing  from 
Melrose  to  the  king,  states  that  he  took  all  the  robbers  dead  or 
alive,  and  returning  to  the  resetter's  house,  took  the  stolen  goods 
(cattle),  and  drove  them  ofiF.  The  (learned  t)  sheriff  met  him  on 
the  way  and  demanded  the  beasts ;  these,  to  avoid  strife,  he  gave 
up,  but  kept  the  prisoners  till  the  king  s  will  were  known.  The 
writer  adds,  '*  The  foresters  pray  the  king  for  the  goods  of  the 
resetter,  as  others  have  what  they  can  gain  on  the  enemy. 
Recommends  the  king  to  grant  this,  as  they  have  aided  him 
loyally,  and  will  be  encouraged  to  do  so  again."  Such  is  the  tale 
on  one  side,  but  curiously  enough  we  have  the  picture  somewhat 
differently  presented  to  us  by  the  sheriff,  who  also  wrote  to  the 
king.  From  his  account  Sir  Hugh  and  his  foresters  gave  up  part 
of  the  *'  bestial,"  but  carried  the  rest  with  the  prisoners  to  Berwick 
or  Bamborough,  claiming  them  and  their  ransom  as  prisoners  of 
war  under  the  king's  grant  of  ''  what  he  can  gain  upon  the  enemy," 
'*  whereas  they  are  common  and  notorious  thieves,  and  have  made 
such  riot  in  the  county  that  the  people  told  him  they  expected 
him  to  clear  them  out."  ..."  ne&  the  king  to  write  to  Sir 
Hugh  to  return  them  to  Roxburgh  prison,  or  he  will  find  no  man  in 
the  county  willing  to  obey  him  after  his  authority  has  been  defied.'* 

Even  before  the  death  of  Alexander  III.  the  state  of  the 
borders  was  very  unsettled,  and  high  officials  sided  with  or  pro- 
tected criminals  in  a  most  open  and  dangerous  manner.  Thus, 
as  early  as  1285,  Roger,  rector  of  Witfeld  Church  in  Durham, 
complained  to  the  English  king  of  the  misconduct  of  Sir  Symon 
Fraser  (then  Sheriff  of  Traquair),  and  Alexander  his  brother, 
who  had  sent  thirty-two  of  their  servants  and  bound  him,  and, 
'*  having  taken  him  with  his  feet  tied  under  the  belly  of  a  sumpter 
horse  into  Scotland,  robbed  him  of  his  goods,  and  at  the  end  of 
eight  days  severely  wounded  him  and  left  him  for  dead  about 
midnight  in  the  forest  of  Selkirk."  He  goes  on  to  say  that  other 
members  of  the  same  family  had  forcibly  taken  possession  of  his 
church  and  'Mts  fruits,"  and  had  remained  for  fourteen  years 
obstinately  indifferent  to  the  excommunication  of  the  Bishop  of 
Durham.  Tiiis  seems  to  point  to  the  outrage  having  taken  place 
about  1270  or  1271.  The  poor  rector  adds  that  the  church  is 
in  Tynedale,  ''within  the  king  of  Scotland's  liberty,"  and  that  he 
could  get  no  redress  for  what  was  a  notorious  evil  throughout 
the  diocese,  because  the  malefactors  were  cousins  of  William  Fraser, 
Chancellor  of  Scotland. 

We  cannot  refrain  here  from  alluding  to  the  undoubted  fact 
that  in  those  days  Tynedale  belonged  to  the  Scottish  king,  even 
the  records  of  the  visits  of  his  justices,  with  such  names  as  Symon 
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Fraser  and  David  de  Torthorwald,  being  preserved ;  but  after  it 
was  once  acquired  by  £dward  this  valley  appears  to  have  become 
thoroughly  incorporated  with  Northumberland. 

The  violence  and  outrage  perpetrated  by  these  local  judges  were 
not,  however,  confined  to  the  border  counties,  where  Questions  of 
march  and  the  different  jurisdictions  in  England  ana  Scotland, 
might  give  cause  at  least,  if  not  excuse,  for  dispute.  Even  away 
in  the  north  the  same  sort  of  pi*oceedings  went  on,  and  we  are 
driven  to  conclude  that  if  Edward,  in  matters  of  judicial  adminis- 
tration, did  invoke,  where  he  could  safely  do  so,  the  aid  of  native 
Scotsmen,  they  in  their  turn  took  the  opportunity,  afforded  by 
the  power  so  conferred,  of  oppressing  their  countrymen,  and  it  is 
found  that  sometimes  one  sheriff  joined  with  another  in  the  com- 
mission of  crimes  for  the  adequate  punishment  of  which,  certainly, 
in  the  present  day,  no  tribunal  short  of  the  High  Court  of 
Justiciary  would  suffice.  We  may  fairly  take  one  example  out 
of  many  no  doubt  with  a  little  trouble  to  be  found,  and  may 
read  with  interest  in  this  light  among  the  Parliamentary  Petitions 
of  England  how  Hamelin  le  Trup,  in  1304-5,  prayed  King 
Edward  for  some  remedy  against  the  **  duresce  "  done  him  by  Sir 
Reginald  le  Cheyn,  Sheriftj  as  we  know,  of  Nairn  at  this  time. 
This  officer,  along  with  Sir  Duncan  de  Ferindraght,  Sheriff  of 
Banff,  indulged  in  destructive  forays  upon  his  neighbour's  lands, 
'*  wasting  and  consuming  his  crops,"  so  that  he  lost  the  whole 
profits  of  the  lands  thus  devastated ;  and,  to  make  matters  worse, 
another  petition  by  the  same  man  informs  us  that  Sir  Duncan 
'^maintains  theives  and  robbers"  in  the  liberty  of  the  Abbot 
of  Arbroath,  **who  lately  plundered  Thomas  le  Graunt  of  his 
goods  and  chattels,  and  cut  off  one  of  his  hands,  and  then  betook 
themselves  to  Sir  Duncan,"  by  whom  they  were  apparently 
protected.  In  1309,  however,  the  day  of  reckoning  had  come,  for 
the  lands  **  quhilks  perteinit  to  Duncane  Frendraucht,  knight," 
were  given  to  Gilbert  de  Haya  by  King  Robert 

A  UST  OF  THE  SHERIFFS  (VICECOMITES)  OF  SCOTLAND  FROM  THE 
EARUEST  MENTION  OF  THE  OFFICE  TO  THE  YEAR  1306. 


EDINBURGH. 

1263.  R  de  Mabrav. 
1288.  WilliAm  de  Sancto  Claro. 
1292.  Sir  Hngo  de  Louther. 
1296.  Walter  de  HuDtercombe. 

1302.  Sir  John  de  KingeBtone. 

1303.  Sir  Ebnlo  de  Montibus 

(MouDtz). 
1305.  Jue  de  Aldeburgh. 

LINLITHGOW. 

1263.  R.  de  Mubray. 

1288.  WUliam  de  Sancto  Claro. 


Linlithgow— con/tn  ued, 
1292.  Sir  Hugo  de  Loutber. 
1296.  Walter  de  Huntercombe. 
1302.  Sir  Archibald  de  LiviDgstone. 
1305.  Jue  de  Aldeburgh. 


HADDINGTON. 

1263.  R.  de  Mubray. 
1288.  William  de  Sancto  Claro. 
1292.  Sir  Hugo  de  Louther. 
1296.  Walter  de  Huntercombe. 
1305.  Jue  de  Aldeburgh. 


28      ORIGIN  AND  HISTORY  OF  THE  HIGH  COURT  OF  JUSTICIARY. 


PEEBLES. 

1259.  G.  Fraser. 
1262.  Eymer  de  Macuswell. 
1266.  ^mon  Fraaer. 
1302.  mlliam  de  Durham. 

1305.  Sir  Robert  de  Uastaug. 

1306.  Aymar  de  Valence 

(Heritable  Sheriff). 

TRAQUAIR. 

1265.  Symon  Fraaer. 
1288.  WilUam  Perel. 

(Perel  described  as  *'  nuper 
1^93     I     VicecoraesdeTrevequeir," 
^     and      office      apparently 
merged  in  Peebles.) 


Between 

1165 

and 

1214. 


SELKIRK. 

Andrew  de  Sintun 

(Heritable  Sheriff). 


Alexander  de  Sintun 

(his  son). 
Andrew  de  Sintun 
(his  son). 
1265    )  Alexander   de    Sintun  (de- 
to      >      scribed    as    ^^  nuper  ^'    in 

1288.  )      1293). 

1293.      Andrew  de  Sintun  (tertius). 
1296.  Hugo  de  Eyland. 

1305.  CtU  qui  est  de  fee. 

(Probably  Isabella  de  Sintun, 
wife  of  Edward  de  Keth.) 

1306.  Aymar  de  Valence 

(Heritable  Sheriff). 

ROXBURGH. 

1246.  Nicolas  de  Soules. 

f  Thomas  Kauer. 
1260.    -^Hugo  de  Abimethy. 

(Thomas  Randolph. 

1289.  Sir  William  de  Soules. 

1295.  Walter  Tonke. 

1296.  Robert  Hastang,  yr. 
1299.  Sir  Ingram  de  Umfraville. 

1305.  Sir  Robert  le  Hastang. 

1306.  Sir  Robert  de  Mauleye. 

BERWICKSHIRE. 

1266.  Hugo  de  Berkeley. 
1288.  John  de  Soules. 
1295.  Osbert  de  Spaldington. 
1302.  Sir  John  de  Burdoun. 


JEDBURGH. 

1302.  Richard  Hastang. 

(No  other  appointment  or 
reference  to  this  Sheriffdom 
has  been  found.  Doubtless 
it  was  only  a  military  ar- 
rangement for  the  time.) 


LANARK. 


1165. 
1266. 
1288. 
1290. 
1298. 
1295. 
1302. 


{Circ.)  Baldwin  Fleming. 
Alexander  Hunyeth  (Vnyot). 
Hugo  de  Dalzell. 
Hugo  de  BalieL 
Henry  de  Seynt  Cler. 
Andrew  de  LiTingstone. 
Sir  Walter  de  Buigdon 

(Warden  of  Carstairs). 
Robert     de     Brus,    Earl 

Carrick. 
(  Magnns  de  Stratheme, 
1303.    ]  Nicholas  de  Benhathe— 
(  (Joint-Deputies). 


STIRLING. 


1303. 


of 


>  Alexander. 


Between' 

1165 

and 

1214. 

1266.  John  de  Lamberton. 
1288.  Sir  Patrick  de  Graham. 

1295.  David  le  Graunt. 

1296.  Richard  de  Waldgrave. 

1304.  Sir  Archibald  de  Livingstone. 

1305.  Sir  WiUiam  Biset. 


DUMBARTON. 

1265.  William,  Earl  of  Mar. 
1288.  Duncan,  Earl  of  Fife. 
1290.  Walter,  the  Steward,  Earl  of 

Menteith. 
1292.  Sir   James,    the    Steward    of 

Scotland. 
1296.  Alexander  de  Ledes. 
1303.  Sir  John  de  Menteitb. 


DUMFRIES. 

1264.  Ejrmer  de  Macuswell. 
1288.  WiUiam  de  Sancto  Claro. 
1296.  Robert  de  Joneby. 
1305.  Richard  Syward. 
1305.  Sir  Matthew  de  Redeman. 
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WIGTOWN. 

1200.  (Circ)  Robert  Fitz  Trute. 
1265.  Alezasder    Corny s,    Earl    of 

Buchan. 
1288.  John  GomyD,  Earl  of  Buchau. 
1296.  Sir  Walter  de  Twynham. 
1305.  Thomas  Makhulagh(M'Culloch). 


AYR. 

1264.  William,  the  Steward,  Earl  of 

Menteith. 

1265.  William  Gomyn  of  Kilbride. 
1288.  Andrew  de  Moravia. 

1288.  James,  the  Steward  of  Scot- 
land. 

1296.  Reginald  de  Granford. 

1301.  Patrick  de    Danbar,   Earl    of 
March. 

1303.  Robert     de    Brus,    Earl     of 
Carrick. 
C  Magnus  de  Stratherne, 

1303.  ]  Nicolas  de  Benhattie— 

(  (Joint-Deputies). 

1305.  Godfrey  de  Ros. 

1306.  Sir  Robert  de  Ley  bourn. 

PERTH. 

1227.  John  de  la  Haya. 
1262.  Gilbert  de  la  Haya. 

1266.  John  de  Cambrun. 
1288.  Sir  Nicholas  de  la  Haya. 
1295.  Sir  Walter  de  Burgdon. 
1305.  Sir  John  de  Inchmartin. 
1305.  Sir  Robert  Harcars. 

KINROSS. 

1264.  John  de  Kynros 

(Heritable  Sheriff). 
1290.  John  de  Kynros  {JUiu»), 
1305.  Cell  qui  est  defee, 

(Probably  one  of  the  De 
Kynros  family.) 

GLACKM  ANNAN. 

1304.  Sir  William  Biset 

1805.  Sir  Malcolm  de  Inrerpefir. 

(This  Sheriff  is  also  styled 
Sheriff  of  Auchtenutler;  he 
was  sent  to  the  Tower, 
1306). 

ARGYLL. 

1 292.  Sheriffdoms  of  Sky e  and  of  Lorn 
created. 


BUTE. 

1292.  Sheriffdom  created  (embracing 
Kintyre), 

ATHOL. 

1296.  Sir  Robert  Cambron. 

(A  solitary  reference,  and 
probably  only  a  Sheriffdom 
created  for  a  temporary 
purpose.) 

FIFE. 

1264.  David  de  Loch  Or. 
1290.  Gonstantine  de  Loch  Or. 
1305.  Gonstantine  de  Loch  Or. 
1305.  Sir  Richard  Siward 

(Keeper  of  the  Bishopric  of 
St.  Andrews). 

FORFAR. 

1219.  Hugo  de  Gambrun. 
1227.  Thomas  Malherb. 
1261.  Robert  de  Monte  Alto. 
1264.  E.  de  Monte  Alto. 
1266.  John  de  Fenton. 
1290.  Sir  David  de  Betun. 

1304.  Henry  de  Prestoun. 

1305.  John  de  Pollok. 

1305.  William  de  Erth  (Airth). 

KINGARDINE. 

1264.  Robert  le  Ghyen. 
1266.  Reginald  le  Ghyen. 
1290.  Reginald  le  Ghyen. 
1305.  Sir  Richard  de  Duumore. 


Before 
1264. 
1264. 
1290. 
1297. 
1304. 
1305. 


! 


ABERDEEN. 


G.  de  Maleuyll  (Melville). 

Andrew  de  Garuiach. 
Sir  William  de  Meldrum. 
Henry  de  Lathum. 
Sir  Alexander  Gomyn. 
Sir  Norman  de  Lethelyn. 


BANFF. 

1264.  R.  de  Strathewan. 
1290.  John  Gomyn. 
1305.  Walter  de  Berkeley. 


1263. 
1266. 
1291. 
1291. 
1295. 
1305. 


INVERNESS. 

Laurence  de  Grant 
Alexander  de  Moravia. 
Sir  William  de  Soutes. 
Sir  Allan  Durward  (Deputy). 
William  del  Hayghe. 
Sir  John  de  Estriuelyn  (Stirling) 
de  Moravia. 
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ElXrIX.  Xairx— awlJimedL 

,.*•     «i        J     J    *#    *   1?^-  1292.  Sir  BeginaW  k  Chyen  0»a(fr), 

1291.  Sir  Regiiuild  le  Chyeo  {JiUush 

1305.  William  Wjaeman.  CROMARTY 


FORRES. 

1264.  William  Wyaeman. 
1-291.  Sir  WUIiam  de  Dolays. 
1305.  Alexander  Wyaeman. 

NAIRX 

(iNVBKHAIitK). 


(CRUMBATHTX). 

1266.  WiDiamde  Monte  AltD(Mowat), 

Hereditarf  Sheriff. 
1305.  Sir  William  de  Mohant  (Mowat), 
"  qi  est  de/ee." 

DINGWALL. 
1266.  Alexander    Comyn,    Eari    of 


1266.  Ali>y*"*^i*''  de  Moravia.  Bnchan. 

The  consideration  we  have  given  to  the  sherifTs  in  connection 
with  criminal  matters  at  this  period  may  perhaps  appear  somewhat 
of  a  digression  from  our  subject,  but  it  is  in  reality  intimately 
connected  with  it,  both  in  relation  to  the  rise  of  heritable  juris- 
dictions, and  also  in  the  uncertain  line  which  divided  the  authority 
of  the  Justiciar  and  the  Sheriff  in  dealing  with  crime. 

We  cannot  reasonably  doubt  that  the  system  of  heritable 
jurisdiction  took  its  rise  first  among  the  ranks  of  sheriffs.  The 
earlier  selection  of  justiciars  for  long  periods  from  one  family  was 
due  to  family  and  individual  influence  without  any  special  grant ; 
but  among  the  sheriffs  there  is  evidence  both  of  the  antiquity  of 
the  heritable  office,  and  of  the  desire,  or  at  least  the  readiness,  of 
Edward  to  perpetuate  such  appointments. 

Thus,  in  the  case  of  Selkirk,  we  learn  that  William  the  Lion, 
1165-1214,  had  created  a  heritable  sheriff;  for  by  an  inquisition, 
on  23rd  July  1305,  made  at  Selkirk  in  virtue  of  King  Edward  s 
writ  by  John  de  Segrave,  Warden  south  of  the  Forth,  and 
John  de  Sandale,  Chamberlain  of  Scotland,  it  was  found  that 
William  the  Lion  *^  gave  the  Sheriffdom  of  Selkirk  to  one  Andrew 
de  Svnton,  to  be  held  by  answering  to  the  kini;  and  his  heirs  for 
the  issues,  and  being  freed  of  the  farm  of  the  castle  ward  of 
Roxburgh  and  suit  thereto,  which  he  and  his  heirs  were  used  to 
make  for  the  barony  of  Svnton."  The  inquisition  gives  us  the 
succession  of  heritable  sheriffs  from  the  time  of  King  William  to 
1305.  The  second  sheriff  was  Alexander,  succeeded  in  turn  by 
Andrew  his  son  and  heir,  *^  who  entered  and  died  seized."  Again 
followed  another  Alexander;  and  Andrew,  the  fifth  and  last,  was 
taken  at  Dunbar,  1296,  dying  afterwards  a  prisoner  in  Fother- 
inghay  Castle.  A  lady,  his  sister  Isabella,  wife  of  Edward  de 
Kethe,  besought  the  English  king  to  give  her  the  sheriffdom. 
''Fiat  eis  jnsticia"  was  the  decision,  but  the  following  year  pro- 
duced such  great  changes  that  State  reasons  no  doubt  led  to  the 
gift  of  this  office  to  an  Englishman  of  undoubted  fidelity  rather 
than  to  the  lawful  heirs.     This  is  proved  by  the  existence  of  a 
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charter,  dated  4th  October  1306,  under  the  Great  Seal  of 
England,  granting  '*  to  Aymar  de  Valence  and  his  heirs  the  castle 
of  Selkirk,  the  manors  and  demesne  lands  of  Selkirk  and  Tres- 
quayr  (Traquair),  the  burgh  and  mills  of  Peebles,  etc. ; "  and  the 
grant  concludes,  '*  he  and  his  heirs  to  be  heritable  Sheriffs  of  the 
counties  of  Peebles  and  Selkirk."  *  In  Kinross  and  Cromarty  also 
there  would  appear  to  have  been  heritable  sheriflfs,  from  the  allusion 
made  in  Edward's  ordinance,  the  families  being  those  of  De 
Kynros  and  of  Monte  Alto  (Mohaut). 

Among  the  sheriffdoms  it  has  been  shown  that  three  at  least — 
namely,  those  of  Kinross,  Cromarty,  Selkirk — had  become  hered- 
itary in  the  families  of  local  magnates  before  the  close  of  the 
Celtic  period  of  Scottish  history,  whilst  in  the  case  of  Selkirk  at 
any  rate,  if  not  with  others  also,  there  was  an  express  heritable 
grant  by  William  the  Lion.  Further,  there  are  strong  reasons 
for  suspecting  that  the  De  la  Hayas  (Hays)  at  Perth,  the  Loch 
Or  (Leuchar  i)  family  in  Fife,  and  the  Le  Chyens  (Cheynes)  in  the 
Mearns,  enjoyed  hereditary  sheriffdoms,  and  we  should  be  inclined 
to  add  to  the  list  perhaps  the  Wysemans  at  Forres,  the  De  Soules 
in  Roxburghshire,  and  the  Stewards  of  Scotland  at  Dumbarton. 

The  relations  between  the  offices  of  justiciar  and  sheriflf  at  this 
time  cannot  readily  be  explained;  probalily  the  line  of  demarcation 
was  too  indistinct  to  admit  of  its  being  laid  down  definitely,  even 
if  we  possessed  entire  knowledge  of  the  duties  of  either  or  both 
officials.  Certain  it  is,  however,  that  sheriffs,  though  primarily 
revenue  officers,  possessed  at  this  early  period  wide  juaicial  powers 
in  relation  to  crime.  Much  of  the  crime  was  resistance  to  the 
king's  authority  and  slaughter  or  injury  to  his  officers  when  they 
were  collecting  taxes  or  levying  fines,  so  that  it  followed  almost 
as  matter  of  course,  that  the  officials  so  engaged  were  armed  with 
powers  more  or  less  plenary.  Sheriffis  often  took  upon  them  what 
now  would  be  justiciary  matters ;  and  tliat  there  was  interchange 
among  such  officials  we  know  from  the  numerous  instances  of 
combination  of  the  two  offices  in  one  person,  and  also  from  the 
promotions  of  the  lower  officials  to  the  more  exalted  post.  Murder 
and  robbery  committed  by  powerful  barons  required  an  army,  not 
a  justiciar  only,  for  vengeance;  but  when  bands  of  thieves 
gathered  for  such  purposes,  we  see,  from  the  narrative  already 

fiven,  that  sheriffs  took  the  pleas  of  the  crown  into  their  own 
ands,  and,  banding  with  the  greater  robbers  against  the  lesser, 
rid  the  district  of  those  who  disturbed  its  peace,  and  by  their 
actions,  also,  probably  stood  between  the  barons  and  their  own 
plundering  propensities.  How  far  the  action  of  the  English  king, 
m  thus  foisting  his  judicial  officers  upon  the  country,  had  a  direct 
bearing  upon  the  rising  under  Robert  the  Bruce  in  the  following 
year,  it  is  not  safe  to  say ;  but  there  can  be  little  doubt  that  the 

^  A  gift  that  lasted  only  until  Bannockbum,  where  it  was  this  very  Baron  who 
drew  the  bridle  of  Edward  IL's  horse  and  turned  it  for  flight. 
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spirit  of  the  nation  woald  be  loosed  hx  the  ordinance  parcelling 
tnem  out  under  alien  justiciars  and  sheriffs,  who,  while  ostensibly 
no  donbt  engaged  in  administering  the  laws,  most  certainly  have 
foand  no  small  portion  of  their  time  occupied  in  hunting  down  and 
bringing  within  the  pale  of  the  criminal  code  those  whom  Edward 
regardc^d  and  treated  as  '*  rebels  **  against  his  supreme  authoritr. 
There  is  good  reason  to  believe  that  at  an  earlier  period,  in  1296, 
similar  proceedings  had  led  to  risin^^  which  culminated  in  the 
marder  of  the  Sheriff  of  Lanaii:  (Livingstone)  about  a  year  later, 
an  indication  that  the  oppression  was  in  no  small  degree  represented 
by  those  who  administered  the  repressive  criminal  laws,  and 
probably  the  same  was  the  case  a£;ain  when  the  first  outbreak  had 
been  successfully,  and,  as  the  English  believed,  finally  crushed. 
In  1304,  we  find  Sir  John  of  Strathbolgy,  Earl  of  Athol^  at  Perth, 
where,  in  his  presence  on  September  17th,  an  inouisition  was  held, 
and  the  Earl  is  described  as  **  Warden  and  Justiciar  of  Scotland 
from  Forth  to  Orkney,"  a  sort  of  transitional  style  from  the  older 
justiciar  of  Scotland  (Proper)  to  the  later  justiciars,  *'ex  parte 
boreali  aqae  de  fforth,'*  ox  whom  subsequently  mention  will  be 
made.  In  this  same  year,  1304,  occurs  the  name  of  Sir  John  de 
Boutetourte,  ^'  Warden  of  the  marches  of  Lochmaben,  and  Justiciar 
of  Galloway," — ^who  is  also  mentioned  as  Justiciar  of  Galloway, 
Warden  ''of  Lochmaben  and  Dumfries," — in  1303,  fixing  the 
number  of  the  garrison  of  the  former  burgh,  and  ordering  their 
wages,  "so  long  as  they  were  on  duty,'*  to  be  paid.  The  next 
reference  to  the  presence  of  justiciars  is  at  a  Circuit  Court  at  the 
very  crisis  of  the  national  affairs,  in  1306,  at  Dumfries.  We  learn 
that  when  the  Red  Comyn  was  slain  there  by  Bruce  and  his 
followers,  the  justiciars  were  then  sitting  at  their  usual  "  Ayres," 
and  they  showed  their  hostility  to  Bruce  oy  refusing  him  entrance 
to  their  court,  with  the  result  that  when  he  had  forcibly  or 
by  threats  obtained  admission,  he  not  only  turned  them 
ignominiously  out  of  court,  but  sent  them  across  the  border  into 
English  territory.  The  names  of  the  officials  are  not  recorded, 
but  they  must  either  have  been  Roger  de  Kirkpatrick  and 
Walter  de  Burgden  from  Galloway,  or  else  the  Justiciars  of 
Lothian.  The  district  immediately  around  Dumfries,  it  has 
been  already  remarked,  was  at  this  time  in  one  sense  almost  as 
much  part  of  Galloway  on  one  side  as  Carrick  was  on  another. 
We  know  that  one  Mackedowal  (Macdonall)  was  at  this  time  a 
'*  sergeant  of  Galweie,"  and  that,  in  1304,  complaint  was  made  to 
the  English  king  against  what  is  termed  a  strange  and  ^^  ycortenuse*' 
law  called  *'  surdit  de  sergeaunt,"  the  '*  snrdit "  of  the  sergeant. 
Possibly,  therefore,  it  is  a  fair  inference  that  the  justiciars  may 
have  had  questions  to  decide  at  this  time  arising  out  of  the 
oppressive  character  of  this  species  of  tax,  and  of  the  resistance  its 
Cdllection  had  aroused.  The  Macdoualls  were  throughout  firm 
supporters  of  the  Balliols  and  their  English  successors,  and  strongly 
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opposed  to  Bruce  and  the  national  party.  After  this  event,  for 
many  years  no  justiciar  is  mentioned  by  name.  The  earlier 
Parliaments  of  Robert  the  Bruce  liave  not  any  special  interest  as 
regards  our  subject.  They  seem  to  have  been  held  at  St.  Andrews 
in  1308,  at  Dundee  in  1309 — ^where,  by  the  way,  amongst  the 
ecclesiastics  to  whom  an  Act  is  addressed  are  Thomas,  Bishop  of 
Whithorn  (candida  casa),  and  Alan,  Bishop  of  Man  (Sodorensis), — 
at  Inverness  in  1312,  and  at  Cambuskenneth  in  1314.  The 
various  places  mentioned  show,  however,  where  King  Robert's 
strength  chiefly  lay,  and  how  it  was  gradually  being  extended. 
Afier  the  glorious  victory  of  Bannockbum,  the  king  held  a  Parlia- 
ment at  Ayr  in  1315,  which  is  principally  remarkable  because  of 
the  phrase,  **  communitates  majorum,"  occurring  in  the  records  for 
the  first  time.  It  seems  probable  that  a  desire  existed,  after  the 
rout  of  the  English,  to  render  the  rule  of  the  Bruce  as  popular  as 
possible,  whilst  the  summons  of  the  burghs  or  their  representatives 
to  Parliament  had  the  further  advantage  of  being  likely  to  greatly 
strengthen  the  king  in  supplying  the  sinews  of  war,  already  much 
needed,  for  completely  driving  the  enemy  out  of  Scotland. 

In  1318,  we  find  "  Robertus  dei  gratia  Rex  Scotorum  "  giving 
directions, — '^justiciariis  vicecomitibus  prepositis  et  eorum  ballivis/* 
**  caeterisque  fidelibus  suis  universis," — that  the  statutes  passed  at 
Scone  during  the  same  year  should  be  published  and  proclaimed, 
and  inviolably  observed  ^'tam  in  curiis  prelatorum  comitum  et 
baronum,"  "  et  omnium  aliornm  qui  curiis  habent,  quam  in  curiis 
nostris  propriis."  This  would  seem  to  point  to  the  spread  of  local 
and  personal  jurisdictions,  and  the  possibility  of  their  disregarding 
the  kin£r's  laws,  a  state  of  thin£[s  wliich  the  continued  wars  had 
tnach  a^ggravated.  "  Commanfs  lex  et  communis  justicia  fiant 
tarn  pauperibus  quam  divitibus  secundum  antiquas  leges  et 
libertates  ante  ista  tempore  juste  usitatas."  This  enactment, 
which  occurs  among  the  Scone  Laws,  cannot  fail  both  in  its  idea 
and  in  its  terms  to  recal  the  "antiquas  leges"  of  William  the 
Lion. 

(To  he  coniiniLed,) 


INAUGURAL  ADDRESS  AT  THE  FIRST  MEETING 
OF  THE  INCORPORATED  SOCIETY  OF  LAW 
AGENTS  IN  SCOTLAND. 

By  Jambs  Roberton,  LL.D.,  F.R.S.E.,  Professor  of  Conveyanc- 
ing in  the  University  of  Glasgow. 

Gentlemen, — It  is  not  unfitting  that  this  the  first  meeting  of 
our  Society  should  be  opened  with  a  few  remarks  from  the  chair. 
They  must  be  but  a  few,  for  several  matters  of  importance,  in- 
cluding the  adjustment  of  the  bye-laws,  are  to  be  brought  before 
VOIi.  XXIX.  NO.  CCCXXXVII. — JAN.  1885.  c 
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US  for  consideration,  and  the  time  at  onr  disposal  is  necessarily 
very  limited. 

But  first  let  me  offer  my  congratulations  that  your  efforts,  long 
and  earnestly  continued,  have  at  last  been  crowned  with  the 
grant  of  a  royal  charter;  and  next  let  me  acknowledge,  as  I  now 
gratefully  do,  my  sense  of  the  high  honour  which  you  conferred 
upon  me  in  the  expression  of  your  wish  that  in  that  charter  I 
should  be  named  as  the  first  president  of  the  Society.  I  may  also 
be  permitted  to  express  my  satisfaction  that,  whatever  arrange* 
ments  you  may  ultimately  deem  it  proper  to  make  for  provincial 
annual  meetings,  such  as  are  held  by  the  Incorporated  Law  Society 
of  England,  our  first  meeting  is  held  in  Edinburgh,  the  seat  of 
our  Supreme  Court,  and  of  our  greatest  law  school — ^may  I  not 
most  appropriately  add,  the  Athens  of  our  Jurisprudence? 

In  the  memorandum  submitted  to  the  Lord  Advocate  by  my 
friend  Mr.  Barty  and  those  associated  with  him  in  the  earlier 
stages  of  the  movement,  the  main  purposes  sought  to  be  attained 
through  the  wished-for  incorporation  were  set  forth  as  the  pro- 
motion of  the  higher  education  of  intrants  ;  the  representation  of 
the  views  of  members  upon  legal  subjects,  whether  of  a  profes- 
sional or  of  a  general  character;  the  giving,  with  reference  to 
schemes  of  law  reform,  ready  and  effective  expression,  on  behalf 
of  the  members  as  a  body,  to  such  suggestions  as  might  meet  with 
general  approval ;  and  the  promotion  of  a  high  standard  of  pro- 
fessional conduct  and  bearing  among  the  members. 

In  setting  forth  these  various  objects  the  framers  of  the  Memo- 
randum proceeded  upon  the  lines  of  the  English  Society;  and 
they  were  amply  warranted  in  the  expectation  that  as  that  Society 
had  attained  the  objects  for  which  it  was  established,  a  Scottish 
Society  established  for  the  like  purposes  would  be  equally  suc- 
cessful. 

With  regard  to  the  first  of  the  declared  objects — ^the  promotion 
of  the  higher  education  of  intrants — ^it  would  be  strange  indeed 
if  in  these  latter  days,  when  the  outcry  for  higher  education 
generally  is  so  great,  that  of  the  intrants  to  our  profession  were 
overlooked,  or,  at  best,  lightly  considered.  By  the  higher  educa- 
tion of  intrants  we  mean,  not  simply  that  with  what  they  have 
learned  in  chambers,  or  have  acQuii*ed  at  any  of  our  universities 
or  by  private  study,  they  should  be  thoroughly  conversant  with 
the  principles  of  Scots  Law  and  Conveyancing,  but  that  they 
should  possess  a  fair  amount  of  classical  learning,  and  also  a  fair 
knowledge  of  either  French  or  German;  that  their  intellectual 
powers  should  be  invigorated  by  the  study  of  mathematics,  of 
logic,  and  of  mental  philosophy ;  that  they  should  be  acquainted 
with  at  least  the  elements  of  chemistry ;  and  that  they  should  be 
tolerably  well  read  in  general  literature,  particularly  in  biography 
ani  history,  more  especially  the  history,  civil,  ecclesiastical,  and 
*  constitutional,  of  our  own  country.     AlS  was  well  observed  by  the 
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president  of  the  Incorporated  Law  Society  of  England,  when 
addressing  the  provincial  annual  meeting  at  Hull  in  1882,  *'  The 
man  who  has  been  well  educated,  and  taught  how  to  learn,  has  an 
immense  advantage  in  picking  up  the  needful  information  in  any 
case  of  a  scientific,  technical,  or  otherwise  abstruse  character  which 
comes  before  him." 

Until  about  twenty  years  ago  anything  like  the  regular  educa- 
tion of  intrants  was  not  provided  for, — indeed,  did  not  exist  except 
in  the  case  of  the  larger  legal  bodies  or  faculties,  and  even  in 
some  of  these  the  standard  was  low,  and  the  examination  wholly 
unworthy  of  the  name, — with  this  result,  that  many  young  men 
were  launched  into  practice  with  an  exceedingly  limited  amount 
of  learning,  either  general  or  professional.  This  unhappy  con- 
dition of  matters  was  in  part  removed  by  the  Act  of  1865 ;  and 
nine  years  later  we  had  Lord  Young's  well-known  Act,  with 
regard  to  which  I  am  in  a  position  to  say  that,  whatever  may  be 
its  shortcomings  in  other  respects,  it  has  tended  greatly  to  raise 
the  standard  of  education.  That  standard,  however,  is  not  yet 
safiBciently  high,  and  it  is  for  this  Society  to  use  every  endeavour 
to  raise  it ;  not  that  I  would  exact  more  than  is  exacted  under 
the  final  examination  as  at  present,  but  that  every  one  of  us 
should  urge  upon  all  the  younger  members  within  the  scope  of  our 
influence  to  carry  their  studies  a  great  deal  farther,  assuring 
them  that  by  doing  so  they  will  render  themselves  greatly  more 
valuable  as  professional  advisers,  and  greatly  more  honoured  in 
the  spheres  in  which  they  are  destined  respectively  to  move. 
Should  any  one  feel  disposed  to  say  that  we  are  pointing  to  a 
standard  of  general  education  which,  however  appropriate  or 
necessary  in  the  case  of  members  of  the  Bar,  is  unnecessarily 
high  in  the  case  of  those  who  are  to  follow  the  vocation  of 
f^olicitors,  we  would  remind  him  that  the  requirements  of  the  age 
imperatively  demand  in  the  successful  solicitor  a  great  deal  more 
than  a  mere  legal  education,  however  good  it  may  be,  or  a  mere 
ac*qnaintance  with  tlie  principles  and  the  practice  of  law,  however 
extensive  it  may  be.  Let  me  quote  what  was  said  by  the  Presi- 
dent of  the  Incorporated  Law  Society  of  England  in  the  address 
which  he  delivered  at  Bath  in  1883.  "  We  all  know  that  the 
business  of  a  solicitor  is  not  limited  to  preparing  deeds  or  con- 
ducting actions;  he  is  consulted  on  family  and  business  arrange- 
ments, and  the  thousand  and  one  arrangements  which  go  to  make 
up  social  and  business  life.  The  solicitor  of  the  future  should  be 
not  only  a  master  of  law,  but  a  man  of  resource — a  good  man  all 
round ;  and  for  the  man  who  will  enter  our  profession  provided 
with  these  qualifications,  or  determined  to  acquire  them,  I  have 
no  fear  that  he  will  earn  his  reward." 

In  connection  with  this  subject  the  remark  presents  itself,  that 
in  our  smaller  towns,  and  more  especially  in  the  remoter  districts, 
far  removed  from  the  seat  of  a  University,  a  student  of  law 
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labours  under  a  great  disadvantage  in  the  want  of  such  a  guide 
for  his  studies  as  is  afforded  by  a  coarse  of  lectures.  A  disadvan- 
tage or  inconvenience  of  the  like  kind  is  experienced  in  England  ; 
for  while  provision  exists  for  the  delivery  of  law  lectures  in 
London,  no  provision  exists  for  the  delivery  of  law  lectures  in  any  of 
the  provinces,  the  result  being  that  the  aspirant,  be  he  an  articled 
clerk  or  be  he  an  apprentice,  must  spend  a  portion  of  his  time  in 
London  in  attending  prelections  on  mercantile  law,  on  bankruptcy, 
on  equity,  and  on  conveyancing.  In  all  this  there  is  perhaps 
neither  hardship  nor  inconvenience,  provided  the  student  is 
])0S8essed  of  sufficient  time,  and  also  of  sufficient  funds,  for  a 
residence  in  London.  In  a  vast  number  of  cases,  however,  there 
is  hardship,  at  least  great  inconvenience ;  and  this  consideration 
has  suggested  the  propriety  of  having  law  lectures  all  over 
England  wherever  a  dozen  apprentices  or  articled  clerks  will 
^Tite  and  ask  for  lectures;  it  being  frankly  admitted,  however, 
that  two  difficulties  present  themselves — ^the  one,  Where  are  you 
find  the  lecturer!  the  other.  Having  found  him,  how  will  you  be 
able  to  pay  him  ?  I  have  no  doubt  that  these  difficulties  will  very 
soon  be  overcome.  But  the  question  is — What  can  be  done,  or 
what  ought  to  be  done,  in  Scotland  1  In  answer  to  this,  I  say 
that  there  is  no  occasion  whatever  to  provide  for  a  formal  lecturer 
— that  is,  for  one  who  may  have  to  come  from  a  distance,  and 
who  may  have  to  be  remunerated  for  his  services.  In  every  town 
where  there  are  at  least  two  or  three  practitioners,  let  them  unite 
fjo  deliver  a  few  lectures  each  year,  or  every  alternate  year ;  some 
on  mercantile  laws,  some  on  the  personal  and  domestic  relations,  and 
some  on  conveyancing.  Surely  for  the  accomplishment  of  an  object 
so  praiseworthy,  because  so  useful  as  this,  all  local  jealousies  might 
stand  aside.  Nay,  in  the  efforts  towards  the  accomplishment  of  such 
an  object,  might  we  not  expect  every  feeling  of  jealousy  wholly  to 
disappear,  and  kindlier  and  more  generous  influences  to  come  in  its 
place?  Nay  more,  would  not  the  necessary  preparation  for  lecturing 
have  a  beneficial  effect  on  the  practitioner  himself,  by  renewing 
his  acquaintance  with  principles  of  law  long  lost  sight  of,  perhaps 
almost  forgotten,  amidst  the  worry  of  active  professional  life? 
As  to  a  reward  for  his  services,  if  the  idea  of  any  reward  should 
present  itself  to  his  mind,  he  would  have  it  in  the  pleasing  re- 
flection that  he  had,  in  part  at  least,  discharged  the  debt  which, 
as  Bacon  tells  us,  every  man  owes  to  his  profession. 

With  regard  to  the  second  of  the  objects  set  forth  in  the 
memorandum — the  representation  of  the  views  of  members  upon 
legal  subjects,  whether  of  a  professional  or  of  a  general  character 
— it  is  obvious  that  any  representation  emanating  from  a  body  so 
numerously  composed,  so  united^  and  so  influential  as  this  Society 
promises  to  be,  must,  upon  every  subject,  whether  of  a  general  or 
of  a  merely  professional  character,  be  vastly  more  potent  than 
any  number  of  representations  coming  from  detached  or  isolated 
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societies  or  faculties  could  possibly  be.  Indeed,  liavinfi;  reference 
to  this  object,  the  wonder  is  that  the  idea  of  an  incorporated 
Society  for  Scotland  was  not  entertained  and  carried  out  shortly 
after  the  institution  of  the  English  Society.  And  when  one  thinks 
of  the  discontent  that  prevailed  throughout  Scotland  with  the 
older  system  of  conveyancing,  more  especially  with  that  part  of 
it  which  related  to  entry  with  the  superior,  and  which  caused  so 
much  heart-burning  in  the  profession  generally,  one  may  well 
remark  that,  had  such  a  Society  as  this  existed  in  1845,  we  should 
not  have  had  to  wait  until  1874  for  the  very  thorough  measure  of 
law  reform  which  that  year  saw  effected.  The  influences  which 
would  have  been  exerted  in  connection  with  the  Act  of  1874, 
and  with  many  other  Acts  both  before  and  since  that  year  had 
the  Society  been  in  existence  sooner,  are  the  very  influences 
which  it  will  in  the  future  be  enabled  to  exert  whatever  the 
subject  may  be.  These  influences  will,  I  am  confident,  be  exerted 
not  in  a  narrow  or  selfish  spirit ;  they  will  be  exerted  not  to  serve 
any  merely  professional  ends  or  purposes,  but  solely  for  the  benefit 
of  the  commnnity. 

Several  subjects,  both  of  a  general  and  of  a  professional  character, 
and  all  of  great  importance,  may  be  expected  to  be  brought  under 
your  consideration  at  this  or  at  some  of  the  subsequent  meetings  of 
the  Society;  for  instance,  the  question  whether  coroners'  inquests 
ought  to  be  introduced  into  Scotland ;  the  question  of  the  abolition 
of  the  double  sheriff;  the  question  whether  a  prisoner  upon  his 
trial  ought  to  be  allowed  to  offer  himself  for  examination  in  his 
own  behalf ;  the  question  whether  the  parliamentary  evidence  in 
all  private  bill  legislation  relating  to  Scotland  should  be  taken  in 
Scotland,  instead  of  in  London,  as  at  present ;  and  the  question 
that  is  now  engrossing  so  much  attention  on  the  part  of  all 
Scotsmen,  viz.  the  encroachment  by  the  English  Courts  of 
Chancery  upon  our  Scottish  jurisdiction.  On  this  subject  the 
temptation  to  comment  is  naturally  great,  but  I  shall  refrain  from 
doing  so,  for  I  feel  that  I  am  wholly  unable  to  contribute  to  the 
discussion  that  has  already  taken  place  anything  that  could  be 
regarded  either  as  new  or  as  interesting.  I  may  be  permitted  to 
say,  however,  that  as  the  subject  is  of  the  greatest  importance  to 
Scotland,  it  is  one  in  which  every  Scottish  candidate  for  parlia- 
mentary honours  should  be  expected  to  take  the  deepest  interest. 
Of  coarse,  no  political  question  will  ever  be  obtruded  upon  this 
Society.  The  present  question,  however,  is  one  very  far  removed 
from  the  domain  of  politics ;  and  I  think  that  it  is  one  with  regard 
to  which  we  may  fairly  say  to  a  candidate  that  he  cannot  have 
either  our  support  or  our  sympathy  unless  he  is  prepared  to  stand 
firmly  by  the  Treaty  of  Union,  and  to  support  such  a  measure  as 
shall  prevent  English  Courts  from  in  future  encroaching  on  our 
purely  Scottish  jurisdiction. 

I  have  trespassed  so  much  on  your  indulgence  that  I  shall  not 
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attempt  to  offer  any  remarks — in  troth,  it  is  not  at  all  necessaiy 
that  I  should  do  so-— upon  the  third  object  set  forth  in  the 
Memorandum,  namely,  that  of  giving,  in  reference  to  schemes  of 
Law  Reform,  ready  and  effective  expression,  on  behalf  of  the 
members  as  a  body,  to  such  suggestions  as  might  meet  with 
general  approval. 

I  have  but  a  minute  to  devote  to  the  consideration  of  the  re- 
maining object,  namely,  the  promotion  of  a  high  standard  of  pro- 
fessional   conduct   and   bearing  among  the  members — meaning 
thereby  a  high  standard  in  reference  both  to  their  clients  and  to 
each  other.      A  high  standard  in  reference  to  clients  must  be 
maintained,  not  on  the  mere  ground  that  it  is  expedient  to  do  so, 
but  because  it  is  right  and  proper  in  itself.    Our  younger  brethren 
are  to  be  taught,  and  it  is  our  duty  to  teach  them,  not  by  precept 
alone,  but  by  both  precept  and  example,  and  by  example  far  more 
than  by  precept,  that  clients  are  entitled  to  be  dealt  with,  and 
must  be  dealt  with,  in  accordance  with  truth  and  honour ;  that 
in  every  matter  of  business  all  personal  or  selfish  ends  must  be 
ignored ;   that  the  interest  of  the  client  is  to  be  regarded  as  the 
paramount  interest,  and  that  at  no  time  and  under  no  circum- 
stances is  it  to  be  subordinated  to  that  of  the  man  who  is  employed 
as,  and  who  professes  to  be,  the  trusted  and  confidential  adviser. 
In  a  speech  delivered  at  Taunton  upwards  of  sixty  years  ago, 
Sydney  Sniith  took  occasion  to  speak  of  the  rule  of  public  conduct, 
and  he  said,  '*  There  is  only  one  principle  of  public  conduct :  do 
what  you  think  right,  and  take  place  and  power  as  an  accident 
Upon  any  other  plan,  office  is  labour  and  sorrow."     With  a  slight 
variation  of  expression  we  may  very  appropriately  apply  that  noted 
saying  to  our  own  circumstances :  There  is  only  one  principle  of 
professional  conduct :  do  what  you  think  right,  and  take  position 
and  emoluments  as  an  accident.     Upon  any  other  plan,  all  else  is 
labour  and  sorrow.      Moreover,  the  young  solicitor  must  never 
forget  that,  having  made  up  his  mind  as  to  what  in  any  transaction 
it  is  right  and  proper  to  do,  he  must  have  the  courage  to  control 
his  client  in  the  same  direction — a  somewhat  difficult  task,  perhaps, 
in  the  earlier  years  of  professional  life,  but  still  a  task  which  must 
be  performed,  and  which,  if  performed  as  it  ought  to  be,  will 
assuredly  redound  both  to  his  profit  and  to  his    honour.     With 
regard  to  a  high  standard  among  the  members  in  reference  to  each 
other,  the  remark  presents  itself  that  the  man  who  acts  honour- 
ably in  relation  to  his  clients,  will  not  act  otherwise  than  honourably 
in  relation  to  his  professional  brethren.    In  particular,  he  will 
never  attempt  to  advance  his  own  ends  by  encroaching  on  his 
brother's  province ;  he  will  never  for  his  own  interest  ignore — on 
the  contrary,  he  will  faithfully  conform  himself  to — the  well-known 
rules  of  professional  etiquette.    In  fine,  and  with  reference  both 
to  clients    and    to   professional    brethren,  I    give  the  following 
quotation  from  one  of  the  addresses  to  which  I  have  already  re- 
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ferred,  and  I  do  so  because  it  expresses  more  happily  than  any 
language  of  mine  could  do,  the  line  of  conduct  which  it  is 
incumbent  on  every  one  of  us  to  pursue:  '* Absolute  truth  and 
straightforwardness  in  our  relations  witli  each  other  are  the  surest 
method  in  the  long  run  of  conducting  our  business  satisfactorily  to 
ourselves  and  our  clients,  to  say  nothing  of  the  respect  of  our 
fellows,  and  of  other  consequences  which  the  constant  and  steady 
practice  of  these  qualities  will  bring  in  their  train." 

Gentlemen,  I  conclude  with  the  remark,  that  if,  as  I  confidently 
expect,  the  tendency  of  this  Society  shall  be  to  promote  a  high 
standard  of  professional  conduct  and  bearing,  the  legal  history  of 
Scotland  will  not  have  to  tell  that  we,  the  members,  have  laboured 
in  vain. 
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The  case  of  Macfarlaiie  v.  Thomson^  October  17,  1884  (Second 
Division),  raises  a  question  relating  to  the  interpretation  of  section 
68  of  the  Court  of  Session  Act  1868,  and  the  decision  given 
indicates  how  unwilling  the  Court  is  to  exclude  an  appeal.  Under 
the  above  section  an  appeal  from  a  Sheriff  Court  judgment  is 
competent  within  the  period  of  six  months  from  the  date  of  final 
judgment,  unless  that  judgment  has  previously  been  extracted  or 
implemented.  In  this  case  decree  of  absolvitor  was  pronounced, 
followed  by  a  decree  of  expenses  in  favour  of  the  defender.  The 
defender  extracted  the  latter  decree,  and  it  was,  in  fact,  imple- 
mented by  payment  of  a  portion  of  the  expenses.  The  pursuer 
then  appealed  to  the  Court  of  Session,  and  the  Second  Division 
have  decided  that  the  extraction  and  implementing  of  a  decree, 
being  one  for  expenses,  does  not  render  an  appeal  incompetent. 
"  The  statute,"  says  Lord  Rutherfurd  Clark,  "  declares  in  very 
express  terms  that  the  right  of  appeal  is  competent  for  six  months, 
provided  that  it  has  not  before  the  lapse  of  that  time  been 
extracted  or  implemented.  There  is  here  a  decree  of  absolvitor. 
Has  it  been  extracted  or  implemented  ?  Now  I  think  the  meaning 
of  the  statute  is  that  a  party  shall  not  be  cut  out  of  his  appeal 
unless  the  right  of  appeal  is  expressly  excluded  by  the  statute. 
But  it  IS  said  that  the  appeal  is  barred  here  because  the  decree 
of  absolvitor  was  followed  by  a  decerniture  for  expenses,  and  that 
has  been  extracted.  I  do  not  think  that  extracting  that  decree  is 
equivalent  to  extracting  the  decree  of  absolvitor,  and  therefore  I 
think  that  the  appeal  is  competent." 

In  the  case  of  Clapperton^  October  24,  1884  (Second  Division), 
the  Court  have  indicated  an  opinion  that  it  is  right  and  proper  for 
a  minister  and  elder  to  attend  at  the  house  of  a  pauper,  who  is 
naable  to  leave  it,  in  order  that  they  may  be  able  to  grant  him  the 
certificate  of  poverty  necessary  for  admission  to  the  poor-roll. 


40  KOTES  IS  THE  INKER  HOUSE. 

We  note  two  cases  relating  to  cessios.  First,  that  of  Robertson 
V.  Wilsouj  October  29,  1884  (First  Division).  This  was  a  process 
of  cessio  onder  the  recent  Act  of  1880,  and  the  first  deliverance, 
in  addition  to  the  nsnal  finding  and  order,  contained  also  a  warrant 
to  open  lockfast  places  and  search  the  dwelling-hoose  and  person 
of  the  debtor.  The  qaestion  arose.  Did  this  special  warrant  render 
the  interlocutor  of  the  Sheriff  one  which  could  competently  be 
appealed  to  the  Court  of  Session  ?  The  whole  subject  was  recently 
discussed  in  the  case  of  Adam  4r  Son  v.  KinneSj  February  27, 
1883,  10  R.  f)70,  and  what  the  Court  had  now  to  decide  was 
w^hether  the  principle  laid  down  in  that  case  applied  to  the  present. 
Adam  ^  Son  v.  Kimus  decided  that  a  first  deliverance  of  the 
Sheriff,  in  which  there  was  no  special  warrant,  was  not  appealable 
to  the  Court  of  Session,  because  the  Act  only  allows  an  appeal 
from  ''  any  judgment  or  interlocutor  or  decree ; "  and  this  first 
deliverance  is  a  warrant  and  a  mere  preliminary  proceeding, 
although  possibly  attended  with  serious  consequences  to  the 
debtor's  credit.  Now  the  result  of  this  decision  in  Robertson  v. 
Wilson  is,  that  even  where  the  first  deliverance  contains  authority 
to  do  exceptional  things,  such  as  searching  the  debtor^s  house  and 
person,  he  has  no  relief  by  way  of  appeal. 

The  subject  of  cessios  was  again  considered  in  the  Marguis  of 
Lothian  v.  Smithy  November  1,  1884  (First  Division).  Here  the 
petition  for  cessio  bonorum  was  at  the  instance  of  the  debtor  him- 
self. But  he  failed  to  appear  upon  the  day  fixed  for  examination, 
and  decree  of  cessio  was  pronounced  in  his  absence  by  the  Sheriff- 
Substitute,  as  in  terms  of  the  9th  section  of  the  Act  of  1881 ; 
which  provides  that  '*  if  the  debtor  fail  to  appear  in  obedience  to 
the  citation  under  a  process  of  cessio  bonorum  at  any  meeting  to 
which  he  has  been  cited,  and  if  the  Sheriff  shall  be  satisfied  that 
such  failure  is  wilful,  he  may,  in  the  debtor's  absence,  pronounce 
decree  of  cessio  bonorum'*  Upon  appeal,  the  Sheriff  took  a  different 
view :  acting  upon  the  provisions  of  the  old  statute  of  William  IV., 
incorporatea  into  the  7th  section  of  the  Act  of  1880,  he  dismissed 
the  process  of  cessio  in  respect  of  the  pursuer^s  failure  to  comply 
with  the  order  of  the  Court.  He  held  that  the  power  to  grant 
decree  in  absence  existed  only  as  regards  the  new  class  of  cessios, 
which  are  brought  at  the  instance  of  the  creditor  and  not  the 
debtor.  The  Court  of  Session  have,  however,  taken  the  same  view 
as  the  Sheriff-Substitute.  The  Lord  President  said  :  "  The  Act  of 
1881  was  passed  to  amend  the  previous  Act  of  1880.  The  Act  of 
1880  provides  for  a  process  of  cessio  being  brought  either  by  a 
debtor  or  by  any  of  his  creditors,  and  therefore  every  section  of 
the  amending  Act,  which  is  not  limited  in  its  operation  to  one  of 
these  two  classes,  must  be  held  to  apply  to  both ;  and  this  9th 
section  from  the  generality  of  its  language  plainly  does  apply  to 
both — that  is  to  say,  it  applies  to  a  cessio  at  the  instance  of  a 
creditor^  and  it  also  applies  to  a  cessio  at  the  instance  of  a  debtor." 
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In  Auld  V.  Auldj  October  31,  1884  (First  Division),  an 
interesting  question  of  consistorial  law  was  raised.  This  was  an 
undefended  action  of  divorce,  upon  the  ground  of  desertion,  brouglit 
by  a  wife  against  her  husband.  Parties  had  been  married  in  1856. 
In  1864^  the  husband  went  to  America,  and  for  only  a  short  time 
continued  to  communicate  with  his  wife.  In  1871,  the  latter  had 
an  illegitimate  child,  her  husband  being  made  aware  of  this  fact. 
The  Lord  Ordinary,  in  these  circumstances,  refused  to  grant  decree 
of  divorce,  holding  that  the  fact  of  the  pursuer's  adultery  barred 
her  from  obtaining  a  divorce  upon  the  ground  of  non-adherence. 
The  pursuer  contended,  upon  the  authority  of  recent  cases  {Muir^ 
6  R.  1353,  and  JVincJicombe,  8  R.  726)  that  there  is  a  right  to 
demand  divorce  the  instant  that  the  period  of  four  years  of  non- 
adherence  has  come  to  an  end.  She  also  founded  upon  the  11th 
section  of  the  Conjugal  Right  Act,  which  did  away  with  the 
necessity  for  any  preliminary  action  of  adherence.  The  Court 
having  unanimously  concurred  in  the  views  of  the  Lord  Ordinary, 
the  Lord-President  held  it  to  be  plain  ^^  that  a  reasonable  cause  may 
be  alleged  as  a  good  defence,  however  long  after  the  commence- 
ment of  the  desertion  the  act  founded  on  occurred.  Therefore,  if  an 
action  of  adherence  had  been  raised  in  the  present  circumstances, 
the  fact  that  the  desertion  began  in  1864  would  not  preclude  the 
defender  from  stating  that  in  1871  she  committed  adultery,and  that 
this  was  a  reason  why  he  should  not  adhere."  Doubt  was  thrown 
upon  the  soundness  of  ceiiain  obiter  dicta  of  the  Lord  Justice- 
Clerk  pronounced  in  the  cases  of  Muir  and  Winchcombe, 

The  case  of  Collie  v.  Ritchie  4r  Co,  (Nov.  4,  1884,  First 
Division)  is  an  illustration  of  the  effect  of  mora  upon  the  question 
of  caution  for  expenses.  The  pursuer  had  become  bankrupt,  and 
be  traced  his  bankruptcy  to  a  statement  affecting  his  character, 
wliich  had  been  published  in  the  defenders'  newspaper.  He  raised 
an  action  of  damages  for  slander  two  years  after  the  publication 
complained  of.  The  Court  refused  to  allow  him  to  proceed  without 
finding  caution  for  expenses.  The  Lord  President  said :  ''  All  the 
circumstances  of  the  case  are  rather  favourable  to  the  pursuer 
being  allowed  to  proceed  without  finding  caution  except  one,  but 
that  one,  I  think,  is  sufiScient  to  turn  the  balance  against  him. 
The  slander  complained  of  was  published  upon  the  27th  February 
1882,  and  this  action  was  not  raised  until  the  month  of  April  last. 
That  delay  is  entirely  unexplained." 

It  is  certainly  a  very  singular  fact  that  the  question  whether 
or  not  interest  runs  upon  an  ordinary  account  cannot  be  said 
to  have  been  directly  decided.  It  is  one  upon  which,  for  some 
reason  or  other,  judges  seem  to  have  shirked  coming  to  any 
definite  conclusion.  And  yet  it  is  one  of  vast  practical  im- 
portance, and  suggests  itself  daily  in  practice.  The  rule  followed 
would  seem  to  varv  in  the  Sheriff  Courts.  Illustrations  of 
this   will  be   found  in   Mr.   Guthrie's   Select   Cases.      Thus,  in 
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the  Aberdeen  Commercial  Company  v.  Gordon^  May  13,  1874, 
Sheriff  Thomson  decided  in  favour  of  allowing  interest,  and  Sheriflf 
Smith  the  other  way.  In  Macfarlan  v.  Macleodj  February  3, 1875, 
Slierift*  Wilson  concurred  in  the  opinion  of  Sheriff  Thomson.  In 
the  Ben/iar  Coal  Co.  v.  Henderson,  February  3,  1876,  Sheriff  Lees, 
of  Lanarkshire,  adopted  the  same  view  as  Sheriff  Smith.  All  these 
cases  referred  to  a  Court  of  Session  authority,  Cardno  Sf  Darling 
V.  Stewart^  July  9,  1869,  7  Macp.  1026,  which  seems  to  have  rather 
added  to  the  confusion.  In  the  first  place,  the  leading  opinion  in 
that  case  does  not  decide  the  point  directly ;  in  the  second,  the 
reports  of  that  opinion  vary.  The  Institutional  writers  lay  down, 
that  interest  is  due  from  the  time  at  which  the  account  ought  to 
have  been  regularly  paid,  or  from  the  expiration  of  the  credit. 
"  But  the  difficulty,"  as  Sheriff  Lees  says,  ''  is  to  know  when  the 
term  of  credit  in  each  case  to  a  retail  purchaser  expires."  This 
important  question  has  again  come  before  the  Supreme  Court  in 
the  case  of  Blair  s  ExeciUrices  v.  Payne  and  Others  (November  8, 
1884,  Second  Division).  Tiie  result  is  as  follows:  The  case  was 
tried  before  three  judges:  two  of  them  iiave  treated  the  question 
as  open,  and  refused  to  alter  that  state  of  matters ;  the  third  (Lord 
Fraser)  has  given  an  elaborate  opinion  against  the  allowance  of 
interest  upon  ordinary  accounts.  Lord  Craighill,  in  the  course  of 
his  observations,  remarked:  ^^ Nothing  can  be  conceived  less 
amenable  to  a  settled  general  principle  than  our  law  upon  a 
creditor's  right  to  interest.  Interest  upon  bills  and  notes  is  settled 
upon  statute,  that  on  bonds  by  express  contract,  that  on  loans  by 
legal  implication.  But  when  this  has  been  said,  almost  all  that  has 
been  fixed  is  presented."  Referring  to  the  general  class  of 
accounts,  he  observed :  '^  The  most  that  can  be  said  is  that  where 
there  is  anything  in  the  course  of  dealing,  or  in  the  custom  of  trade, 
which  suggests  that  if  the  debt  should  not  be  paid  at  a  particular 
period  interest  will  run,  that  will  be  allowed  ;  otherwise  not.  A 
demand  for  payment,  more  or  less  urgent,  seems  to  me,  apart  from 
contract,  to  be  a  condition  precedent  to  liability  for  interest.  Com- 
mon sense  itself  suggests  that  a  man  who  pays  whenever  payment 
is  asked,  pays  in  gooa  time.  ...  Whether  from  the  date  of  render- 
ing an  account,  interest  would  run,  is  an  o])en  question,  and  upon 
that,  as  its  decision  is  not  required  on  the  present  occasion,  1  do 
not  indicate  any  opinion." 

With  the  views  of  Lord  Craighill,  Lord  Rutherf  urd  Clark  con- 
curred, but  does  not  seem  to  have  added  anything.  Lord  Fraser, 
who  had  been  called  in  to  form  a  quorum,  however,  delivered  a  long 
and  careful  opinion  upon  this  question  of  interest,  aft^r  a  learned 
disquisition  upon  the  subject  of  legal  interest  generally,  in  the 
course  of  which  he  observed  that  claims  for  interest  cannot  be 
brought  under  any  general  rule.  Lord  Fraser  asks  the  question  : 
*'  What  is  the  effect  of  rendering  an  account  T  "  His  answer  is 
this:  **In  my  opinion  no  interest  ought  to  be  allowed  on  such 
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claims  on  open  account  except  when  tliere  is  a  judicial  demand,  or 
some  such  intimation  given  in  writing  as  is  required  by  the  English 
statute — viz.  that  interest  will  be  claimed  from  the  date  of  the 
demand.  In  such  a  case  the  Court  would,  in  its  discretion,  alli)w 
interest  prior  to  the  period  of  citation."  His  Lordship  in  another 
place  remarks:  "An  open  account  upon  which  credit  is  given  by 
a  furnisher  of  goods,  presents  a  case  where,  by  giving  credit,  the 
creditor  acquiesces  in  the  non-payment  unless  he  chooses  to  })ut 
upon  his  invoice,  or  otherwise  specifically  bargains,  that  the  terms 
are  '  for  cash,'  or  that  the  credit  is  *  for  three  months,  and  interest 
at  5  per  cent,  to  be  payable  thereafter.'  In  these  cases  the  client 
or  customer  knows  what  is  tlie  bargain,  and  he  must  {>ay  damages 
in  the  shape  of  interest,  if  he  violates  the  contract  so  made  with 
him."  Lord  Fraser  considers,  indeed,  the  question  to  be  decided 
by  the  case  of  Card/no  already  referred  to.  In  that  case  he  thinks 
the  Lord  President  is  correctly  repoiled  to  have  said :  **  As  the 
defender  admits  by  his  plea  that  the  pursuers  are  entitled  to  charge 
interest  after  the  date  of  the  last  item,  it  is  not  necessary  to  con- 
sider anything  beyond  the  question  whether  the  pursuers  are 
entitled  to  charge  interest  penodically.  On  that  point  I  will  only 
say  that  I  am  against  the  pursuers,  and  I  give  no  opinion  as  to 
whether  interest  would  have  run  from  the  date  of  the  last  render- 
ing of  the  account,  as  that  is  admitted  by  the  defender."  Lord 
Fraser  thus  comments  upon  this  remark  of  the  Lord  President : 
"  The  opinion,  however,  which  was  here  reserved  may  be  inferred 
from  what  the  First  Division  did.  The  same  ground  upon  which 
the  Court  refused  to  allow  interest  from  the  date  of  rendering 
accounts  during  the  course  of  dealing,  would  lead  to  the  same  con- 
clusion in  reference  to  a  claim  for  interest  from  the  rendering  of 
the  account  at  the  close  of  the  dealing." 

Such,  therefore,  is  the  position  in  which  this  question  of  interest 
at  present  stands. 


i&ebietos« 


Flt€u  of  the  Crown  for  the   County  of  Gloucester   (a.d.    1221). 
Edited  by  F.  W.  Maitland.     London:  Macmillan.     1884. 

This  record  is  printed  verbatim  from  a  collation  of  two  MS. 
rolls,  both  made  up  of  jottings  taken  by  clerks  of  court,  and  by 
their  very  f  ragmentariness  and  absence  of  grammar  proving  them- 
selves in  the  strictest  sense  contemporary.  Cases  have  been 
cited  therefrom  by  several  authors,  from  Bracton  down  to  Sir  J. 
Stephen ;  bat  Mr.  Maitland  has  done  well  to  publish  it  entire,  as 
an  important  witness  both  to  the  state  of  the  law  and  the  state  of 
the  country  at  an  important  point  of  the  legal  and  political  history 
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of  England.  The  editor's  introduction  and  notes  are  learned  and 
suggestive,  and  supply  all  that  is  necessary  to  enable  a  student  to 
read  the  record  intelligently. 

At  the  assizes,  as  constitutional  historians  are  careful  to  explain, 
the  county  court  is  assembled  to  receive  the  representatives  of  the 
King's  court.      All  the  officials,  all  the  freeholders,  all  the  digni- 
taries, spiritual  and  temporal,  are  summoned;  none  are  exempt. 
Each  township  sends  four  representatives,  each  borough  twelve ; 
the  comitatusy  in  short,  is  there  in  person,  ready  to  testify  (through 
whose  mouth  it  does  not  appear)  to  facts  of  which  it  has  official 
cognisance,  and  to  customs  existing  within  its  bordei-s.      Besides, 
all  those  who  are  int-erested  in  any  case,  either  as  appellants  or 
accused  persons,  or  sureties  for  either,  are  or  ought  to  be  present. 
Each  hundred  is  represented  by  its  jury,  whose  duty  is  to  present 
all   crimes  committed  within  its   territory,  and    to   answer   the 
justices'  inquiries  on  all  subjects  within  their  commission ;  while 
the  sheriff  and  the  coroners   have  their  rolls  ready  to  produce, 
which  will  correct  inaccuracies  and  detect  omissions.    This  volume 
includes    only   so    much   of    the    business    done    as    concerned 
the  Crown  ;  but  it  is  not  therefore  confined  to  the  quatttor  puiicta 
coroncBj  or  to  crime  of  any  kind.     All  escheats,  wards,  marriages, 
advowsons  that  have  fallen  to  the  King,  all  contraventions  of  the 
assize  of  wine  or  of  broadcloth,  stoppage  of  highways,  oppression 
by  local  potentates,  even  the  difficult  question  whether  the  sellers 
of   woad  are   bound  to  give  full  measure  {cumulatum),  or  are 
entitled  to  put  off  customers  with  scrimp  measure  (rasum), — all 
such  matters  are  duly  brought  to  the  notice  of  the  justices.   In  Sir 
J.  Stephen's  words,  **  The  only  adequate  way  of  describing  them 
(the  articles  of  inquiry)  is  by  saying  that  their  collective  effect  is 
to  require  the  justices  to  undertake  a  general  review  of  the  whole 
administration  of  tlie  country."     Just  and  beneficent  as  such  an 
institution  must  appear,  it  was  not  found  expedient  to  hold  such 
courts  often.    Mr.Maitland  shows  that  before  1221,  at  least  seven 
years,  perhaps  much  longer,  had  elapsed  since  the  last  eyre  in 
Gloucestershire;    but  there  is  tio  reason  to  think  that  the  delay 
caused  discontent — there  is  ample  evidence  that  such  eyres  were 
extremely  unpopular,  and  perusal  of  this  book  will  make  the  reason 
clear,  besides  showing  us  what  were  those  hicra  itineris  jiistidarie, 
the  amount  of  which  is  the  only  information  we  possess  as  to  any 
one  of  our  old  Scotch  circuits.      The  number  of  murders  reported 
is,  according  to  the  editor's  computation,  about  250 ;    but  most  of 
these  had  been  committed  by  persons  unknown,  or  uncaught,  or 
since   dead — sometimes  overtaken  by  swifter  justice  at   another 
tribunal.      The  number  of  criminals  punished,  or  even  tried,  by 
the  justices  is  insignificant.     The  failure  of  justice  is  so  mucli  the 
rule,  that  the   clerks  are  several  times  found  describing  the  dis- 
covery of  an  entire  family  murdered  as  infortunmm  \  and  our 
gentle   editor  declares  the  execution  of  eleven  latrones  at  once 
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(not  by  order  of  the  justices),  as  "the  only  satisfactory  bit  of 
hanging  that  is  recorded."  But  the  justices  had  still  their  duty 
to  discharge — an  instance  taken  from  the  first  page  will  show  its 
nature.  William  le  Cornur  had  slain  William  the  Miller  on 
their  way  home  from  the  ale  (cervisia);  William,  the  murderer,  had 
fled,  and  had  been  outlawed,  but  the  township  had  become  liable 
in  two  amercements,  one  for  not  producing  William  le  Cornur 
under  the  law  of  frank-pledge,  the  other  for  not  having  made 
proper  suit  after  him;  the  hundred  had  failed  to  prove  tliat 
the  murdered  man  was  an  Englishman,  and  so  become  liable 
to  a  murder  fine  {murdrum) ;  the  sheriff  had  taken  possession 
of  the  murderer's  chattels,  and  is  called  upon  to  surrender 
them  to  the  King.  In  another  case,  a  whole  family  had  been 
murdered  ;  the  Englishry  of  father  and  mother  was  duly  proved, 
but  the  hundred  had  to  pay  a  murdrum  for  each  of  the  chil- 
dren. If  the  jury  omitted  to  mention  a  crime  on  which  they 
could  throw  no  light,  or  ignored  an  appeal  of  murder  or  rape 
which  they  thought  frivolous,  or  presented  a  claim  of  private  right 
as  pldcUum  cototuBj  amercement  was  the  result ;  even  want  of 
readiness  to  answer,  or  blundering  under  cross-examination,  made 
them  at  least  liable  to  the  same  fate  {ad  judicium  de  juratorihus 
qui  in  omnHms  male  respondent).  Gloucester  and  Bristol  find  it 
expedient  to  pay  substantial  fines  before  the  torture  begins,  ne 
occasumentur,  that  no  advantage  may  be  taken  of  them.  Mr. 
Maitland  pronounces  that  the  amercements  are  moderate  in 
amount,  having  been  assessed  by  the  oath  of  good  men  of  the 
neighbourhood,  according  to  Magna  Charta;  bnt  the  number  of 
them,  and  the  difficulty  of  avoiding  them,  make  it  very  easy  to 
understand  the  action  of  the  tenants  of  Redcliffe,  who  had  escaped 
the  Somersetshire  eyre  by  calling  themselves  Gloucestershire  men, 
and  now  at  the  Gloucestershire  eyre  claimed  to  be  Somersetshire 
men ;  even  the  conduct  of  the  Comishmen  in  1233,  described  by 
the  editor,  is  not  incomprehensible;  when  the  justices  came  ''all 
the  people  for  fear  of  them  fled  into  the  woods,  and  could  hardly 
be  induced  to  come  out  again." 

But  in  these  matters  the  Gloucestershire  eyre  of  1221  is  simply 
a  fair  specimen  of  its  class.  The  specialities  which  have  made 
Mr.  Maitland  select  this  record  rather  than  one  of  the  extant 
older  ones,  are  the  "political  allusions"  to  several  instruments  of 
John's  tyranny,  whose  exactions  are  here  complained  of,  and  to 
some  of  the  leaders  of  the  barons  who  were  present  at  the  assizes ; 
and  the  fact  that  the  eyre  was  the  first  held  in  Gloucestershire 
after  the  signing  of  Magna  Charta  and  the  abolition  of  the  ordeal. 
The  effect  on  the  law  of  this  latter  change  is  fully  discussed  by 
Mr.  Maitland  ;  we  need  only  say,  that  whereas  by  the  old  law  the 
ordeal  was  the  proper  test  of  an  accused  man's  guilt  in  all  cases 
to  which  the  combat  was  inappropriate,  and  Henry  II.  had  made 
trial  by  jury  an  alternative  to  either, — the  abolition  of  the  ordeal 
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seemed  to  leave  no  means  of  trying  a  criminal  who  refused  to 
put  himself  on  the  country.  No  clear  instance  can  be  produced 
from  this  book  to  show  that  he  could  be  tried  by  a  jury  against 
his  will,  even  if  the  jury  who  had  at  first  presented  him  declared 
him  guilty,  and  were  corroborated  by  the  representatives  of  the 
four  nearest  townships  (in  whom  the  editor  is  disposed  to  see  the 
germ  of  the  petty  jury  of  later  times),  and  by  the  jury  of  the  next 
hundred,  yet  their  united  testimonies  were  evidence  only,  not  a 
verdict  unless  the  criminal  had  agreed  to  accept  them  as  such ; 
the  justices  had  to  consider  whether  his  guilt  was  sufSciently 
clear  to  make  defence  impossible  (non  potest  dedicere)^  in  which 
case  they  hanged  him  out  of  hand ;  otherwise  they  could  only 
send  him  to  prison  till  he  could  pay  a  fine  for  liberation.  Mr. 
Maitland  quotes  passages  from  Bracton  which  prove  that  some 
lawyers  of  the  next  generation  thought  there  were  circumstances 
in  which  a  criminal  could  be  compelled  to  accept  a  verdict ;  but 
this  view  did  not  finally  prevail  till  the  18th  century.  Till 
then,  pressing  to  death  was  the  recognised  means  of  dealing 
with  a  criminal  who  would  not  plead.  But  in  this  matter,  as 
in  all  respects,  this  eyre  marks  the  beginning  of  that  epoch  of 
English  criminal  jurisprudence  of  which  the  great  monument 
i**  ]3racton*s  De  Corona^ — "  the  foundation  of  the  criminal  law  of 
England." 

Scotch  lawyers  may  well  ask  whether  this  and  similar  English 
records  can  be  used  to  throw  any  light  on  the  contemporary 
administration  of  justice  in  Scotland — the  scantiness  of  Scotch 
evidence  is  only  too  well  known ;  the  effect  of  the  three  learned 
and  exhaustive  papers  on  the  subject  in  recent  numbers  of  this 
Journal  is  but  to  make  darkness  visible.  Perhaps  the  answer 
should  be  that  the  Scotch  kings  resembled  the  English  kings  in 
their  ideas  of  legislation,  but  that  they  worked  on  altogether 
different  materials.  The  jury  system  and  the  frank  pledge  system 
were  developed  by  Norman  jurisprudence  out  of  Saxon  germs. 
In  Scotland,  unless  in  the  Lothians,  such  germs  did  not  exist, 
and  any  traces  that  we  discover  of  those  institutions  in  our 
early  laws  indicate  that  they  were  rather  introduced  than  home- 
grown, and  were,  in  the  13th  century  at  least,  exotics.  Yet 
analogies  to  the  state  of  law  here  disclosed  might  easily  be  pointed 
out ;  compare  for  instance  the  sequela  trium  baroniarum  in  one  of 
the  laws  of  William  the  Lion,  with  the  trial  by  the  juries  of  three 
hundreds,  of  which  there  are  instances  in  this  volume.  The 
substitution  of  baronies  for  hundreds  by  itself  indicates  a  differ- 
ence of  polity  too  great  to  be  bridged  over  by  legislation.  But 
we  have  no  reason  to  doubt  that  the  Justiciary  Court,  like  other 
institutions  of  David  I.  and  his  successors,  was  made  as  like  the 
English  model  as  the  less  organized,  less  centralized,  less  homo- 
geneous, less  tractable  institutions  and  character  of  our  ancestors 
permitted. 
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Ciie  ffLmtlf. 


Tncorporaled  Society  of  Tmw  Agents  in  Scotland. — There  is  no 
doubt  that  the  event  of  the  past  year  for  the  legal  profession  in 
Scotland  has  been  the  foundation  of  this  Society.  The  want  of 
such  a  body  has  long  been  felt  in  this  country,  and  when  we  take 
into  consideration  the  amount  of  good  work  which  is  being  done 
year  by  year,  by  the  similar  Society  in  England,  we  wonder  how 
we  have  got  on  without  one  for  so  long.  The  change  in  the 
position  of  solicitors  throughout  the  country  which  was  (wisely  or 
unwisely)  introduced  by  Lord  Young's  Act  of  1873,  had  the  eifect 
of  decreasing  the  influence  of  many  of  the  existing  societies  of 
procurators,  and  it  is  now  the  more  necessary  that  the  profession 
should  have  a  common  rallying-point,  so  to  speak,  which  will  render 
them  more  united  than  they  could  otherwise  be.  The  Society 
comes  into  existence  under  the  auspices  of  some  of  the  most 
esteemed  men  in  the  profession.  On  another  page  we  give  the 
text  of  the  inaugural  address  by  Professor  Roberton  of  Glasgow, 
than  whom  no  more  suitable  choice  could  have  been  made  for  the 
first  chairman.  The  name  of  Mr.  Barty  of  Dunblane  as  secretary, 
gives  assurance  that  the  work  of  the  Society  will  be  can'ied  on,  not 
only  in  a  diligent  and  assiduous  manner,  but,  what  is  of  equal 
importance,  in  a  high-toned  and  gentlemanly  spirit.  It  is  not 
necessary,  nor  is  it  possible  for  us  to  enter  into  any  detailed  state- 
ments of  the  objects  of  the  Society ;  the  charter  and  rules,  which 
lie  before  us  as  we  write,  appear  to  have  been  drawn  up  with  care 
and  precision.  The  benefits  which  such  a  Society  may  do,  if 
properly  managed,  not  merely  to  the  law  agents  of  Scotland,  but 
to  the  whole  profession  and  to  the  cause  of  legal  education,  are 
incalculable.  We  do  not  hesitate  to  say  that  it  is  the  bounden 
daty  of  every  solicitor  in  Scotland  to  become  a  member  of  the 
Society.  By  so  doing  he  not  only  raises  the  status  of  his  profes- 
sion, but  he  does  good  to  himself  individually,  by  giving  himself 
an  opportunity  of  coming  in  contact  with  the  best  and  most 
learned  of  his  brethren.  As  an  indication  of  what  the  Society 
is  meant  to  do,  we  extract  the  following  from  a  circular  recently 
issued  by  the  secretary : — 

'*  The  English  Law  Society  has  done  much  both  for  the  public 

and  the  profession,  and  the   petitioners  anticipate   that  in   the 

following  points  especially,  a  Scotch  Society  will  oe  found  similarly 

efficient : — 

**  1.  In  promoting  a  high  standard  of  professional  conduct  and 

bearing  among   law  agents    in   Scotland ;    in   protecting 

their  honour,  and  their  just  interests  ;  and  in  representing 

their  views  on  legal  subjects,  whether  of  a  professional  or 

general  character. 
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*'  2.  In  giving  ready  and  eflfective  expression,  on  behalf  of  the 
whole  niembei*s,  to  such  suggestions   as  may  meet  with 
general  approval  with  reference  to  schemes  of  law  reform. 
Projects  of  law  reform  are  not  confined  to  well-considered 
Government  measures,  but   !hany  bills,  involving  conse- 
quences of  the  gravest  importance,  brought  forward  on  the 
responsibility  of   private  members,   urgently  require  the 
close  attention  of  experts,  lest  they  should  slip  through 
Parliament  without  due  consideration  of  all  that  lies  behind 
them.     In  addition,  it  is  hoped  that  even  with  regard  to 
Government  measures,  when  the  opinion  of  the  profession 
is  desired,  it  may  be  rendered  by  the  Society,  without  the 
difficulty  and  delay  which  must  attend  communication  with 
small  and  widely-separated  Societies. 
**3.  In  dealing  with  cases  of  professional   malpractice.     These 
vary  in  degree  and  kind,  and  it  is  essential  that  they  should 
be   dealt  with   by  a  central  body,  who,  after  due   and 
impartial  inquiry,  can  institute  proceedings,  in  accordance 
with  the  14th  and  22iid  sections  of  the  Act  of  1873. 
**  4.  In  promoting  the  higher  education  of  entrants  to  the  pro- 
fession by  the  foundation  of  prizes,  lectureships,  etc.,  if 
found  advisable,  and  in  making,  on  behalf  of  the  profession, 
to  the  Court  from  time  to  time  such  suggestions  as  may  be 
thought   necessary   with   reference   to    the   examinations 
provided  for  by  the  8th  section  of  the  Act  of  1873. 
**  5.  In  making  provision,  should  the  members  as  a  whole  desire 
it  to  be  donC)  for  the   formation  of   a  Widows'  Fund, 
similar  to  those  in   existence    in   other  professions   and 
incorporations. 
*'  The  most  distinguished  of  our  older  incorporationsareessentially 
local  in  their  character,  and  are  not  capable  of  being  so  expanded 
as  to  include  the  widespread  body  of  enrolled  law  agents.     The 
new  Society  has  been  created  out  of  no  feeling  of  jealousy  to,  or 
rivalry  with,  the  present  chartered  bodies ;  but  its  one  essential 
feature  is  its  adaptability  to  unite  the  whole  profession  for  common 
ends,  without  in  any  degree  interfering  with  local  interests. 

"  The  Council  feel  certain,  therefore,  that  members  of  even  the 
most  highly-privileged  incorporations  will  find  that  the  new  Society 
gives  them  an  opportunity  of  *  preserving  touchy  so  to  speak,  with 
the  profession  throughout  the  whole  of  Scotland  which  they  have 
never  previously  possessed." 
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Eije  ZttAiis^  3LatBf  jHagajlne  anli  Sij^riff  Court  ifiteporter, 

SHERIFF  COURT  OF  GLASGOW. 

Sheriff  Murray. 

WM.  Buchanan's  sequestration. 

Sequestration — Form  of  Petition. — Held  that  a  petition  in  the  old  form 
was  competent,  and  that  it  was  not  imperative  to  present  petition  in  the 
form  prescribed  by  the  Sheriff  Court  Act  of  1876. 

Glasgow^  IZth  November  1884. — The  Sheriff-Substitute  having  heard 
the  agents  for  the  petitioners  and  William  Buchanan,  Finds  that  the 
latter  appears  and  objects  that  the  present  petition  is  irregular,  not  being 
in  proper  form,  the  only  cpmpetent  form  being  that  of  Schedule  A  of  the 
Act  1876 :  Finds  in  law  that  said  objection  is  ill-founded,  therefore 
repels  same :  Sequestrates  the  estates  now  belonging,  or  which  shall  here- 
after belong,  to  the  said  William  Buchanan,  farmer,  Longdales,  Chryston, 
in  the  parish  of  Cadder  and  county  of  Lanark,  before  the  date  of  his 
discharge,  and  declares  the  same  to  belong  to  his  creditors  for  the 
purposes  of  the  ^'  Bankruptcy  (Scotland)  Act,  1856,"  and  Acts  explaining 
and  amending  the  same :  Appoints  the  creditors  to  hold  a  meeting  on  the 
25th  day  of  November  current,  at  twelve  o'clock  noon,  within  the  Faculty 
Han,  Saint  George's  Place,  Glasgow,  for  the  purposes  of  electing  a 
trustee  or  trustees  in  succession,  ani  commissioners,  on  the  estate  of  the 
said  William  Buchanan,  as  directed  by  the  said  Acts,  and  for  the  other 
purposes  therein  provided.  (Signed)        A.  Erskine  Murray. 

Note, — ^The  words  of  the  Act  1876,  section  6,  are  that  "every  action 
in  the  ordinary  Sheriff  Court  shall  be  commenced  by  a  petition  in  one  of 
the  forms,  as  nearly  as  may  be,  contained  in  Schedule  A  to  this  Act." 
^  Action  "  is  defined  in  section  3  to  mean  "  every  civil  proceeding  com- 
petent in  the  ordmary  Sheriff  Court."  The  objector  contends  that  a 
petition  in  bankruptcy  is  a  civil  proceeding  competent  in  the  ordinary 
Sheriff  Court. 

Now,  even  if  there  were  nothing  more  to  be  looked  at  in  the  Act  than 
these  clauses,  the  Sheriff-Substitute  would  be  disposed  to  hold  that  the 
objection  was  ill-founded.  The  words  "the  ordinary  Sheriff  Court" 
must  have  some  meaning.  They  must  exclude  civil  proceedings  which 
are  not  taken  in  the  Sheriff's  Ordinary  Court.  The  most  notable  and 
admitted  instances  are  those  of  Small  Debt  work  and  Debts  Recovery 
work.  But,  in  reality,  the  bankruptcy  work  is  just  as  little  competent 
in  the  ordinary  Sheriff  Court.  The  Sheriff  sitting  in  bankruptcy  is  by 
no  means  carrying  on  the  work  of  his  ordinary  Court.  He  is  acting 
under  a  special  code,  which  regulates  every  step  which  he  is  to  take.  If 
an  occasion  presents  itself  for  which  no  provision  is  made,  it  has  been 
held  in  the  Court  of  Session  that  he  can  do  nothing — the  Court  of 
Session  alone,  by  its  nohile  officium^  can  fill  up  the  gap.  The  whole 
procedure  is  more  of  administration,  and  it  is  utterly  different  from  that 
of  the  ordinary  Court.  It  seems,  therefore,  to  the  Sheriff-Substitute, 
even  on  a  simple  interpretation  of  the  words  in  the  clauses  quoted,  that 
they  do  not  include  bankruptcy  work. 
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Bnt  when  the  1876  Act  is  considered  as  a  whole,  this  is  farther  proof 
by  what  is  really  a  reductio  ad  abmrdum.  For  if  the  word  ^^  action ''  in 
the  interpretation  clause  of  the  1876  Act  includes  a  proceeding  in 
bankruptcy,  then  it  must  not  only  have  this  meaning  in  section  6,  as  is 
now  contended,  but  everywhere  else  throughout  the  Act.  It  will  not  do 
to  interpret  it  in  the  one  sense  in  one  place,  and  in  another  in  another 
place.  What  then  would  be  the  result  ?  All  the  rules  as  to  service, 
etc.,  would  have  to  be  adopted  bodily  in  bankruptcy  from  the  1876  Act ; 
records  would  have  to  be  made  up  in  bankruptcy  as  in  ordinary  court 
actions ;  appeals  to  the  Sheriff-Principal  would  be  competent,  amongst 
others  an  appeal  against  a  final  judgment— though  what  a  final  judgment 
is  it  would  be  rather  difficult  to  say ;  the  present  mode  of  direct  appeal 
to  the  Supreme  Court  would  be  swept  away,  to  be  replaced  by  the  more 
roundabout  method  of  the  1876  Act  If  no  interlocutor  were  pronounced 
in  a  bankruptcy  for  a  year  and  a  day,  the  bankruptcy  process  would  be 
legally  asleep,  though  in  reality  it  might  be  going  on  vigorously  in  the 
hands  of  the  trustee,  without  the  need  of  any  judicial  interference. 
Altogether,  the  whole  present  procedure  in  bankruptcy  would  be  torn  up 
by  the  roots  and  a  new  procedure  substituted,  not  adapted  to  its 
necessities  at  all  It  seems,  therefore,  impossible  to  hold,  in  the  absence 
of  any  direct  provision  ^o  that  effect,  that  the  legislature  can  have 
intended  to  do  anything  so  absurd  as  to  attempt  to  force  the  whole 
bankruptcy  procedure  into  the  groove  of  the  ordinary  Court  forms.  But 
if  this  is  not  so  as  regards  the  subsequent  procedure,  no  more  can  it  be 
held  as  regards  the  original  petition.  The  two  things  stand  and  fall 
together,  as  the  clause  of  defim'tion  must  equally  apply  to  everything. 

The  Sheriff-Substitute  by  no  means  holds,  on  the  other  hand,  that  it 
is  incompetent  to  bring  a  bankruptcy  petition  in  the  form  of  Schedule  A 
of  the  1876  Act.  On  the  contrary,  he  has  passed  several  petitions  in 
that  form.  The  Bankruptcy  Act  provides  no  special  form,  and  therefore 
there  is  nothing  to  exclude  that  form  being  adopted,  except  a  certain 
amount  of  inapplicability  as  regards  pleas,  etc.,  which  is  not  sufficient  to 
exclude  it  from  being  adopted  as  nearly  as  may  be.  But  this  is  very 
different  from  holding  that  the  1876  form  is  the  only  competent  form, 
for,  as  has  been  shown,  that  would  necessarily  imply  that  the  whole 
bankruptcy  procedure  must  be  moulded  into  the  forms  of  the  1876  Act 

The  objector  founded  on  the  cases  of  AI^Dermott  v.  Ramsay^  Dec.  9, 
1876,  and  Croziet'^  15th  June  1878.  In  the  former  of  these  cases,  the 
Court  of  Session  held  that  a  meditatione  fugoc  petition  was  rightly  drawn 
up  in  the  form  of  Schedule  A  of  Act  of  1876,  and  in  the  latter  case  that 
a  petition  for  cessio  must  be  so  drawn.  The  former  decision  did  not 
absolutely  lay  down  that  a  petition  in  ineditatione  fugce  in  the  old 
form  was  bad,  though  no  doubt  this  may  perhaps  be  inferred  from  the 
opinions  delivered.  But  this  was  not  necessary  for  the  decision,  and 
anything  to  that  effect  must  only  be  considered  as  an  obiter  dictum^  and 
have  only  that  effect.  And  even  if  it  must  be  held  that  that  case  laid 
down  that  a  meditatione  fugoi  petition  must  be  brought  in  the  1876  form, 
the  Sheriff-Substitute  must  hold  that  a  distinction  may  well  be  made 
between  the  case  of  meditatione  fugce^  which  is  an  isolated  matter  sharply 
defined,  and  a  bankruptcy  process,  which  is  a  long  work  of  administration 
under  a  special  code,  with  special  and  unusual  procedure.    As  to  the 
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case  of  Crozier^  it  must  be  remarked  that,  while  a  process  of  cessio  is 
not,  or  at  least  was  not  before  the  Act  of  1876,  a  civil  proceeding  in 
the  ordinary  Sheriff  Court,  the  Act  of  1876  specially  brings  it  within  its 
clutches.  For  not  only  does  it  contain  various  provisions  applicable  to 
processes  of  cessio,  but  it  lays  down,  section  26,  sub-section  4,  that 
judgments  in  processes  of  cessio  shall  be  reviewed  on  appeal,  under  the 
same  conditions  "  as  are  by  law  provided  in  regard  to  appeals  against 
aoj  judgment  or  interlocutor  pronounced  in  any  other  action  in  the 
Sheriiff's  Ordinary  Court."  Xow,  this  directly  lays  down,  that  for  the 
purposes  of  the  1876  Act,  a  process  of  cessio  is  an  action  in  the  Sheriff's 
Ordinary  Conrt.  Whatever  it  is  in  reality,  it  is  so  in  the  meaning  of  the 
Act,  and  therefore  the  definition  of  the  Act  must  include  it.  The 
Supreme  Court  were  therefore,  in  the  case  of  Crozier^  shut  up  to  holding 
that,  for  the  purposes  of  the  1876  Act,  a  cessio  process  must  be  held 
(right  or  wrong)  to  be  a  civil  proceeding  in  the  Sheriff's  Ordinary  Court. 
But  no  such  difficulty  arises  in  the  case  of  bankruptcy  procedure.  There 
is  not  a  word  of  reference  to  it  in  the  Act  of  1876.  No  such  necessity 
arises,  therefore,  for  holding  that,  for  the  purposes  of  the  Act  of  1876, 
bankruptcy  procedure  is  to  be  considered,  what  it  is  not,  ordinary 
Sheriff  Coart  work,  when  an  Act  lays  down  that  for  its  purposes  black 
is  in  certain  cases  to  be  considered  white,  the  Act  must  be  obeyed  in 
the  special  cases  to  which  it  refers.  But  the  category  must  not  be 
extended.  (Intd.)        A.  E.  M. 

Act.  Wm.  Cochran — Alt.  James  Lindsay. 


SHERIFF  COURT  OF  FORFARSHIRE  (DUNDEE). 

Sheriff-Substitute  Chetne. 

THE  CLAYMORE  STEAMSHIP  COMPANY,  LIMITED,  V.  MESSRS.  J.  AND  A-  D. 

GRIMOND. 

iS/ii/j — Bills  of  lading — Retention  of  freight  for  damaged  jute — Proof  as 
^  eause  of  damage, — This  was  an  action  at  the  instance  of  the  Claymore 
Steamship  Company,  Limited,  owners  of  the  s.a  Claymore  of  London, 
against  Messrs.  J.  &  A.  D.  Grimond,  merchants  and  manufacturers, 
Dundee,  for  £137,  9s.  5d.,  being  the  balance  of  freight  due  upon  a  con- 
^ignment  of  13,960  bales  of  jute  shipped  at  Calcutta  for  the  defenders. 
The  defenders  contended  that  damage  had  been  caused  to  125  bales  of 
the  cai^o  through  the  neglect  of  the  crew  in  not  properly  attending  to 
the  pamps,  and  pled  (1 )  that  they  were  entitled  to  set  off  against,  and 
retain  from  the  freight,  the  loss  and  damage  sustained  by  them  in  respect 
>Qch  loss  and  damage  were  sustained  by  the  defenders  through  the  unsea- 
worthiness of  the  pursuers'  vessel,  or  through  breach  of  the  contract  of 
(carriage ;  (2)  the  jute  haying  been  damaged  to  the  extent  stated  in  the 
defaces,  in  consequence  of  the  gross  fault  or  culpable  negligence  of  the 
pursuers  or  their  servants,  or  others  for  whom  thoy  are  responsible,  the 
defenders  are  entitled  to  recover  said  loss  and  damage  from  the  pursuers, 
and  the  present  action  is  in  consequence  unfounded  and  untenable ;  and 
(3)  according  to  the  true  construction  of  the  exceptions  founded  on  by 
the  ptoisuers,  they  do  not  apply  to,  or  cover  the  fault  or  negligence  alleged 
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by  the  defenders.  The  pnrsaers,  on  the  other  hand,  pled  (1)  the  vessel 
having  performed  the  voyage  and  delivered  the  cargo  to  the  defenders, 
who  were  the  consignees  thereof,  the  pursuers  are  entitled  by  the  terms  of 
the  bills  of  lading  to  payment  of  the  balance  of  freight ;  and  (2)  the  vessel 
having  been  in  a  seaworthy  condition,  and  properly  fitted  out  and  equipped 
when  she  sailed  from  Calcutta,  and  there  having  been  no  loss  sustained  by 
the  defenders  in  respect  of  damage  to  said  cargo  through  the  unseaworthi- 
ness of  the  pursuers'  vessel,  or  through  the  gross  fault  or  culpable 
negligence  of  the  pursuers  or  their  servants,  or  others  for  whom  they  are 
responsible,  the  pursuers  are  not  liable  for  defenders'  claims.  After 
hearing  parties'  ^ents  on  the  closed  record,  the  Sheriff-Substitute, 
on  the  2(Hh  May  last,  allowed  both  parties  a  proof  of  their  respective 
averments. 

Proof  was  thereafter  led  in  the  case  (the  evidence  of  the  captain  and 
second  oflBcer  being  taken  before  a  Commissioner  in  New  York),  and  the 
following  interlocutor  has  now  been  pronounced : — 

"Dundee,  IBth  October  1884.— The  Sheriff-Substitute  having  avised  the 
process,  Finds  (1)  that  in  the  end  of  last  year  13,960  bales  of  jute  of  various 
marks  were  brought  from  Calcutta  to  Dundee  on  board  the  steamship 
Claymore^  belonging  to  the  pursuers,  under  bills  of  lading,  which  provided 
that  freight  should  be  paid  on  delivery,  in  cash,  without  deduction,  at  the 
rate  of  £2,  2s.  6d.  per  ton  of  five  bales,  and  which  contained  sundry  condi- 
tions and  exceptions,  one  of  these  being  that  ^  the  act  of  God,  the  Queen's 
enemies,  pirates,  robbers  by  land  or  sea,  restraint  of  princes,  rulers,  or 
people,  loss  or  damage  from  machinery,  boilers,  or  steam,  or  from 
explosion,  heat,  or  fire,  on  board,  in  bulk,  or  craft,  or  on  shore,  jettison, 
barratry,  any  act,  neglect,  or  default  whatsoerer  of  pilots,  master,  or 
crew,  in  the  management  or  navigation  of  the  ship,  and  all  or  every  the 
dangers  and  accidents  of  seas,  river,  canal,  and  of  navigation  of  what- 
ever nature  or  kind  are  excepted,'  all  as  the  bills  of  lading  themselves, 
Nos.  17  to  24  of  process,  more  fully  bear:  (2)  that  on  the  arrival  of  the 
Claymore  at  Dundee,  the  defenders  presented  the  said  bills  of  lading  to 
the  master,  and  received  delivery  of  said  13,960  bales :  Finds  (3)  that 
the  gross  amount  of  freight  payable  to  the  pursuers  under  the  said  bills 
of  lading  was  X5933 :  Finds  (4)  that  the  defenders  paid  to  the  pursuers 
the  sum  of  £«'i795,  10s.  7d.,  to  account  of  the  said  freight,  and  the 
object  of  this  action  is  to  enforce  payment  of  the  balance,  being  £137, 
9s.  5d.,  which  the  defenders  declined  to  pay,  in  respect  (a)  of  certain 
expenses,  amounting  to  £3, 2s.  6d.,  incurred  by  them  in  relanding,  drying, 
and  repressing  nine  bales  of  jute,  which  were  damaged  in  the  course  of 
extinguishing  a  fire  caused  by  one  of  the  crew  allowing  a  red-hot  rivet 
to  fall  into  the  hold  while  the  ship  was  loading  at  Calcutta,  and  {h)  the 
loss  and  damage,  alleged  to  amount  to  £134,  6s.  lid.,  occasioned  to 
them  by  125  bales  having  been  wetted  and  injured  in  the  afterhold 
during  the  voyage:  Finds  (5)  that  these  counter  claims  are  the  only 
matters  at  issue  in  the  action,  and  that  at  the  discussion  the  pursuer's 
agent  stated  that  he  was  willing  that  the  first-mentioned  one  should  be 
sustained :  Finds  (6)  that  while  it  is  established  that  125  bales  were 
found,  on  the  arrival  of  the  ship  at  Dundee,  to  have  been  damped  by 
sea  water,  it  has  not  been  proved  that  the  said  bales  were  damaged  in 
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conseqoence  of  the  failure  of  the  pursuers  or  their  servants  dalj  to  work 
or  attend  to  the  pumps,  or  from  some  other  act  or  wilful  neglect  of  the 
porsaers  or  their  servants  resulting  in  the  water  in  the  pump- well  and 
gutter- ways  overflowing  and  saturating  the  goods,  which  is  the  defenders' 
all^ation,  but,  on  the  other  hand,  the  pursuers  have  proved  that  the  more 
probable  cause  of  the  damage  was  the  straining  of  the  ship,  which  was 
in  every  respect  seaworthy  at  the  commencement  of  the  voyage,  during 
heavy  weather  experienced  in  the  Bay  of  Biscay ;  Finds  therefore  (7) 
that  the  defenders  have  no  claim  against  the  pursuers  in  respect  of  the 
damaged  condition  in  which  the  125  bales  were  delivered :  And  as  the 
result  of  these  findings,  decerns  against  the  defenders  for  payment  to  the 
pursuers  of  the  sum  of  £134,  6s.  lid.  sterling,  with  interest  thereon,  at 
the  rate  of  5  per  cent,  per  annum,  from  the  date  of  citation  herein  till 
paid :  Finds  the  pursuers  entitled  to  expenses :  Allows  them  to  give  in 
an  account,  and  remits  the  same,  when  lodged,  to  the  auditor  of  Court 
to  tax  and  report.  (Signed)        John  CnEYMB. 

^^  Note, — It  was  perhaps  not  altogether  unnatural  for  Captains 
Edwards  and  Findlay  to  infer  from  what  they  saw  that  the  Claymore^a 
people  were  not  very  regular  in  attending  to  the  pumps  during  the 
voyage,  but  this  was  of  course  a  mere  inference  on  their  part,  and  it  is 
in  my  opinion  entirely  displaced  by  the  evidence  adduced  on  behalf  of 
the  pursuers.  That  evidence  not  only  satisfies  me  that  the  vessel  was 
thoroughly  seaworthy  when  she  left  Calcutta,  and  that  the  pumps  were 
duly  attended  to  during  the  voyage,  but  it  suggests  a  sufficient,  and  to 
my  mind  a  very  plausible,  explanation  of  the  way  in  which  the  damage 
aroee,  viz.  water  getting  in  at  the  seams  at  a  point  a  little  way  above 
the  continuous  ceiling  during  the  heavy  weather  experienced  in  the  Bay 
of  Biscay,  the  effect  of  which  in  causing  the  ship  to  strain,  would 
necessarily  be  increased  by  the  fact  of  her  having  another  vessel  in  tow, 
which  would  bring  her  down  by  the  stern,  and  make  the  vibration  of  the 
propeller  more  felt.  I  have,  therefore,  had  no  hesitation  in  holding  that 
the  defenders  have  not  proved  their  case  against  the  pursuers  so  far  as 
the  damage  to  the  125  bales  is  concerned,  and  such  being  my  opinion 
upon  the  facts,  it  is  unnecessary  for  me  to  determine  whether  neglect  to 
give  due  attention  to  the  pumps  is  or  is  not  a  neglect  in  ^  the  manage- 
ment '  of  the  ship,  in  the  sense  of  the  bills  of  lading. 

^  (Intd.)        "  J.  C." 

Ad. — Messrs.  Watt  &  Cassar,  solicitors,  Dundee. 

Alt. — Messrs.  Thomas  Thornton,  Son,  &  Co.,  solicitors,  Dundee. 

No  appeal  was  taken  in  the  case. 


SHERIFF  COURT  OF  ABERDEENSHIRE. 
Sheriff-Substitute  Bro^vn. 

GORDON   V.   MORGAN. 

Ground  Game  Act  1880  —  JRelevancy — Title  to  sue, — The  complaint 
in  this  case  was  at  the  instance  of  Mr.  A.  M.  Gordon  of  Newton 
(with  concurrence  of  the  Procurator  -  Fiscal),  lessee  of  the  shootings 
on  Logic  -  Elphinstone,  against    Qeorge    Morgan,    farmer,    Cairnton, 
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Lope  -  Elphinstone.  It  was  allec^ed  that  the  respoDdent  had  been 
gniltj  of  ao  offence  against  the  Ground  Game  Act  of  1880,  particalarly 
i^ainst  the  0th  section,  it  beinp:  aTerreti  that,  having  the  right  under  the 
statute  to  kill  gronnd  game  otherwise  than  by  employing  spring-traps, 
except  in  rabbit  hole^,  he,  on  11th  November  last,  employed  three  spring- 
traps  in  a  turnip-field,  the  traps  not  haring  been  set  in  rabbit  holes. 
When  the  case  was  first  called,  Mr.  Prosser,  who  appeared  for  the 
respondent,  objected  to  the  relevancy  of  the  complaint,  his  main  conten- 
tion being  that  the  prosecutor  had  no  title  to  sue.  The  Sheriff,  how- 
ever, takes  a  different  view  of  the  case,  and  in  disposing  of  the  point  he 
said : — ''This  is  a  complaint  by  Mr.  Gordon  of  Newton,  as  lessee  of  the 
shootings  on  the  estate  of  Logie-Elphinstone,  with  concurrence  of  the 
Procurator-Fiscal,  against  an  agricultural  tenant  on  the  estate,  charging 
him  with  a  contravention  of  section  6  of  the  Ground  Game  Act  of 
1880.  That  section  of  the  Act  provides  that  ^  no  person  having  a  right 
of  killing  ground  game  under  this  Act  or  otherwise  shall  use  any  fii'O- 
arm  for  the  purpose  of  killing  ground  game  between  the  expiration  of 
the  first  hour  after  sunset  and  the  commencement  of  the  last  hour 
before  sunrise,  and  no  such  person  shall,  for  the  pirpose  of  killing 
gronnd  game,  employ  spring-traps  except  in  or  about  holes,  nor  employ 
poison ;  and  any  person  acting  in  contravention  of  this  shall,  on  sum- 
mary conviction,  be  liable  to  a  penalty  not  exceeding  two  pounds.'  And 
the  particular  act  challenged  is  that,  on  the  7th  of  November  last,  the 
respondent  having  a  right  to  kill  groimd  game,  employed  three  or  more 
spring-traps  on  a  turnip-field  on  the  farm  occupied  by  him.  An 
objection  was  stated  to  the  complaint  of  defect  in  specification,  but 
that  is  really  a  subordinate  point,  because,  under  the  powers  con- 
ferred by  the  Summary  Procedure  Act,  that  may  be  put  right,  if 
necessary,  by  amendment.  A  very  resolute  challenge,  however,  was 
made  of  the  complainer's  title  to  sue,  and  I  considered  it  due  to  the 
very  correct  argument  submitted  by  the  respondent's  agent,  and  to  the 
fact  that  the  point  was  apparently  raised  for  the  first  time,  to  take  time 
to  consider  my  judgment  The  parties  differ  as  to  the  true  construction 
of  the  6th  section  of  the  statute,  the  respondent  maintaining  that  the 
prohibitions  there  specified  are  universal,  and  must  be  applied  to  all 
I>ersons  haviug  a  right  to  kill  gronnd  game,  no  matter  however  devised, 
wliile  the  complainer  contends  that  they  extend  to  the  case  of  a  person 
having  a  limited  right  to  kill  gronnd  game  as  occupier  of  the  land.  The 
very  comprehensive  words  '  or  otherwise,'  in  the  section  in  question, 
present  an  obvious  difficulty  in  the  way  of  the  complainer's  argument, 
which  he  attempted  to  meet  by  the  suggestion  that  they  covered  the 
case  of  an  agricnltural  tenant  possessing  a  right  to  kill  ground  game  by 
leave  of  the  proprietor  under  a  lease,  for  example,  to  which  the  provision 
of  the  statute  cannot  be  made  apphcable.  I  am  quite  clearly  of  opinion, 
however,  that  this  construction  of  section  6  is  unsound,  and  that  the 
true  view  of  it  is  that  urged  by  the  respondent,  and  that  the  prohibi- 
tions apply  in  precisely  the  same  sense  to  the  landlord  and  the  game 
tenant  as  they  do  to  the  agricultural  tenant,  I  have  heard  it  suggested 
that  the  framers  of  the  Act  had  this  provision  anxiously  in  view,  but 
apart  from  the  question  of  intention,  which,  of  course,  cannot  be 
considered   outwith  its   scope,  I  have    no   doubt  that    this   is  what 
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the  statate  enacts.  Some  observations  made  by  the  Lord  President 
in  deciding  Broum  v.  Thomson,  20th  July  1882,  9  R.  1183— the  first 
rabbit-hole  ease — would  seem  to  certify  that  there  is  really  some 
doubt  in  the  matter.  In  this  case  he  thus  speaks  of  the  prohibition  as 
^  things  positively  forbidden  by  this  section,  and  the  agricultural 
tenant  has  the  exclusive  right  of  killing  gi^ound  game,'  but  the  question 
did  not  arise  for  judgment  there,  and  it  is  only  by  this  implication  that 
the  limited  view  of  the  clause  can  be  inferred  as  present  to  his  lordship's 
mind.  By  the  later  case,  however,  of  Eraser  v.  Lawson^  December  21, 
1882,  which  went  from  this  county  to  the  Court  of  Session,  it  seems  to 
me  that  the  matter  is  completely  set  at  rest.  The  question  did  not  stand 
for  judgment  in  that  case  more  than  in  the  other,  but  Lord  Craighill,  in 
delivering  his  opinion,  observed — '  Whatever  the  date  when  the  right 
was  acquired,  if  it  is  a  right  to  kill  ground  game  within  the  meaning  of 
the  Act,  the  person  possessing  it  is  subject  to  the  operation  of  the  Act. 
The  source,  as  well  as  the  date,  of  the  title  is  immaterial.  Landlords, 
game  tenants,  and  agricultural  tenants  occupy  the  same  position  in  the 
question.  It  could  not  reasonably  be  said  that  a  landlord,  because  his 
right  was  acquired  prior  to  the  passing  of  the  Act,  was  not  subject  to 
the  enactment  in  section  6.  To  say  the  opposite  would  be  simply  to 
say  that  for  an  indefinite  period  the  Act  is  not  to  apply  to  the  greater 
uamber  of  landlords  in  Scotland.'  To  a  similar  effect  is  the  opinion  of 
the  Lord  Justice-Clerk,  who  says — '  These  restrictions  are  not  confined 
to  persons  taking  from  the  Act,  but  comprehend  all  persons  who,  by 
virtue  of  its  provisions  or  otherwise,  are  entitled  to  kill  ground  game. 
In  other  words,  the  prohibitions  are  absolute  and  universal.'  We  are 
no  doabt  familiar  in  other  parts  of  the  Act  with  the  idea  of  a  limited 
right  in  the  occupier  of  the  land  to  kill  ground  game,  and  it  might  well 
be  that  restrictions  should  be  imposed  on  him  that  were  not  made 
applicable  to  those  possessing  the  original  right,  namely,  the  proprietor 
and  the  game  tenant ;  but  the  prohibitions  in  question  proceed  on  grounds 
of  general  policy,  adapting  ihem  to  all  persons  possessing  the  concurrent 
right  to  kin  ground  game;  and,  as  I  have  already  said,  there  is,  apart  from 
intention,  no  room  for  questioning  the  scope  of  the  enacting  words.  I 
further  agree  with  the  respondent's  agent  in  the  construction  he  puts  on 
section  7  of  the  Act  of  1880.  I  think  that  has  nothing  to  do  with  the 
immediately  preceding  clause,  and  that  it  is  merely  intended  to  put  the 
game  tenant  in  the  same  position  as  the  owner,  and  the  conclusive  right 
to  game  under  statutes  authorizing  proceedings  at  his  instance — the  Day 
Trespass  Act,  for  example.  But  here  my  concurrence  with  Mr.  Prosser's 
argument  ends.  It  was  urged  by  him  that  section  6  of  the  Act  of  1880 
operates  a  revolution  in  the  law  applicable  to  ground  game,  and  that 
may  be  readily  enough  conceded,  for  it  is  the  whole  scope  of  the  statute, 
but  it  was  admitted  that  the  Act  rearing  up  certain  things  into  public 
offences,  and  being  silent  as  to  the  instances  for  recovering  penalties,  the 
case  was  thrown  back  upon  the  common  law,  which  vests  the  right  to 
prosecute  in  the  Procurator-Fiscal.  There  is,  I  think,  no  doubt  as  to 
the  title  of  the  Procurator-Fiscal  to  maintain  a  prosecution.  That  is 
clear  on  the  principle  of  the  common  law,  and  on  the  provision  of  section 
4  of  the  Sonmiary  Procedure  Act,  that  all  penalties  for  the  recovery  of 
which  in  Scotland  no  special  provision  has  been  made  by    Act  of 
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Parliament,  may  be  sued  for  by  the  Procnrator-Fiscal  of  the  jurisdiction. 
The  Procnrator-Fiscal  in  this  case,  it  was  said  from  the  bar,  declined  to 
prosecute,  and  I  may  say  I  sympathize  with  this  refusal  if  the  statute 
can  otherwise  be  enforced,  because  I  think  it  is  the  general  policy  of  the 
game  laws  to  regard  such  acts  as  that  complained  of,  at  least  primarily, 
as  inroads  upon  the  right  of  property.  But  assuming  the  title  of  the 
public  prosecutor,  it  is  a  notorious  principle  of  the  common  law  of 
Scotland,  that  a  prosecution  even  for  a  criminal  offence — and  here  the 
act  complained  of  is  only  criminal  in  the  sense  that  it  determines  the 
Court  in  which  it  is  to  be  made  the  subject  of  trial — will  be  at  the 
instance  of  a  private  party,  he  being  the  person  injured  or  haying  a 
requisite  interest,  if  the  prosecutor,  not  seeing  his  way  to  insist  upon 
public  grounds,  grants  his  concurrence.  Some  statutes  authorize  criminal 
or  quasi-criminal  proceedings  at  the  instance  of  the  injured  party  without 
the  concurrence  of  the  Fiscal,  of  which  the  Master  and  Servant  Act  and 
the  Day  Trespass  Act  are  examples.  Under  others,  penalties  may  be  sued 
for  by  any  one  as  common  informer  without  such  concurrence,  and  even 
without  any  special  interest  being  averred ;  but  the  rule  is  firmly  estab- 
lished both  in  principle  and  practice,  that  a  person  not  possessing  the 
title  in  the  first  instance  to  see  a  certain  wrong  redressed  may  proceed  to 
do  so,  if,  having  the  necessary  interest,  he  obtains  the  consent  of  the 
public  prosecutor.  It  is  instructive  to  observe  that  in  the  case  of 
Herbert  v.  the  Duke  of  Roxburghe  (3  Irv.  346)  the  Court  suspended  the 
conviction  for  an  offence  against  the  Night  Poaching  Act,  when  the 
prosecution  was  at  the  instance  of  the  private  party,  with  concurrence  of 
the  Procurator-Fiscal,  on  the  ground  that  the  complaint  did  not  set  forth 
any  right  or  interest  in  the  private  complainer  to  insist  therein.  The 
question  was  argued,  but  not  decided,  whether  under  the  particular 
statute,  a  private  party  could  so  insist ;  but  I  think  the  implication  of  the 
judgment  is  clear  that  he  could  do  so  if  he  possessed  the  necessary 
interest,  and  it  is  almost  superfluous  to  point  out  that  this  is  an  a  fortiori 
case.  Feeling  the  force  of  the  application  of  this  principle  of  the  common 
law,  Mr.  Prosser  strenuously  contended  that  here  the  complainer  has  no 
interest  but  as  the  game  tenant.  It  seems  to  me  to  be  perfectly  plain  that 
he  has ;  and  in  the  case,  Broivn  v.  Thomson^  above  referred  to,  and  especially 
in  the  opinion  of  the  Lord  President,  illustrations  will  be  found  of  how 
that  interest  operates — a  very  obvious  example  in  the  case  of  winged 
game — for  it  is  well  known  that  both  patridges  and  pheasants  are  liable 
to  be  caught  in  spring-traps  set  in  a  turnip  field,  and  birds  have  been 
shot  with  only  one  leg,  which  was  accounted  for  in  this  way.  Again, 
the  game  tenant  has  an  interest  to  see  that  his  dogs  are  not  injured  by 
such  traps.  But  I  do  not  multiply  examples,  because  I  repeat  it  seems  to 
me  that  that  is  quite  clear.  I  therefore  sustain  the  complalner's  title  to 
sue." 

Act.  Jas.  Milne,  jun.,  solicitor — Alt.  Oswald  Prosser,  solicitor. 
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INCHOATE  THEFTS  AND  FEAUDS. 

A  ifERE  criminal  thonght  or  intent  is  not  hurtful  to  society,  and 
not  cognizable  by  any  human  tribunal,  but  becomes  so  when 
manifestly  put  in  action.  Between  the  completed  crime  and  the 
inchoate  act  there  is  no  difference  in  principle  :  in  some  unnatural 
offences  the  completed  act  cannot  be  satisfactorily  distinguished  from 
the  mere  eoncUiis.  The  failure  to  accomplish  the  crime  is  generally 
due  to  unforeseen  interruption  or  accident,  not  materially  lessen- 
ing the  guilt  of  the  actor,  though  diminishing  his  punishment. 
Attempt  to  commit  some  of  the  most  serious  crimes,  such  as  rape 
and  robbery,  involves  the  substantive  charge  of  assault ;  and  most 
attempts  at  murder  include  a  similar  charge. 

By  the  common  law  of  England,  every  attempt  to  commit  a 
felony  or  misdemeanour  is  in  itself  a  misdemeanour ;  and  by  Lord 
Campbell's  Act  (14  and  15  Vict.  cap.  100),  any  person  tried  for 
felony  or  misdemeanour  may  be  found  guilty  of  the  attempt 
onlv,  if  the  evidence  fails  to  prove  the  completed  act. 

In  Scotland  the  law  as  to  inchoate  crimes  is  less  comprehensive. 
While  attempts  to  commit  the  majara  delieta  have  long  been  fixed 
iunnina  juris,  our  judges  have  been  slow  to  recognise  attempts  to 
commit  the  minora  delieta.  Attempting  to  violate  sepulchres  was 
not  admitted  as  a  crime  till  1829,  and  it  was  not  till  1832  that  it 
was  declared  criminal  to  attempt  to  break  prison.  The  latter 
charge  (Bobert  Oallie,  junior,  High  Court,  Deas  and  Anderson,  v. 
243)  was  admitted  by  a  bare  majority  of  the  Court,  the  dissenting 
judges  not  having  any  doubt  of  the  competency  of  the  Court  to 
punish  such  an  act,  but  being  unwilling  to  add  to  the  category  of 
crimes. 

Our  practice  is  in  a  perplexing  condition  in  regard  to  inchoate 
acts  of  theft.  While  nousebreaKing  with  intent  to  steal  has  long 
been  a  nomen  jurisy  the  Conrt  has  hitherto  refrained  from  placing 
on  the  same  footing  the  seeming  parallel  case  of  opening  lockfast 
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places  with  intent'  to  steal.  In  the  case  of  Lawrie  (1837,  Bell's 
Notes,  p.  41)  such  a  charge  was  objected  to  as  unprecedented ;  and 
as  there  were  other  charges  against  the  prisoner,  the  Court  did 
not  think  it  necessary  to  decide  the  point — the  charge  being  passed 
from.  In  the  case  of  Michel  (1844,  2  brown,  p.  175)  a  similar  charge 
was  withdrawn  on  the  suggestion  of  the  Court,  the  panel  being 
tried  on  other  charges.  No  record  appears  of  any  further  case  in 
point;  and  if  the  two  cases  cited  are  to  be  held  as  excluding  the 
relevancy  of  such  a  charge,  a  curious  anomaly  is  the  result.  A 
barn,  coal-cellar,  garret,  or  frail  wooden  erection  for  keeping  hens 
or  rabbits,  if  roofed,  is  a  hintscj  to  break  open  which,  with 
theftuous  intent,  by  bursting  open  an  old  rickety  door,  satisfies 
the  nom^n  juris  of  housebreaking  with  intent  to  steal ;  but  to 
force  open  a  lockfast  chest,  desk,  bureau,  or  supposed  thief -proof 
safe,  by  a  skilful  use  of  housebreaker's  tools,  is  not  a  crime,  if  the 
thief  is  caught  or  scared  before  he  has  secured  the  valuables 
therein.  Should  the  crucial  instance' of  the  safe  be  presented  for 
decision,  the  Court  would  probably  sustain  the  relevancy ;  but 
hitherto  the  cases  of  Lawrie  and  Michel  have  had  the  practical 
effect  of  placing  the  breaking  open  of  lockfast  places,  with 
theftuous  intent,  among  the  list  of  privileged  crimes,  none  of  the 
subsequent  cases  of  that  nature  having  been  submitted  for  trial. 
In  England  such  charges  would  simply  be  dealt  with  as  attempts 
to  ste^. 

A  less  advanced  theftuous  act  is  that  of  ''  attempt  at  house- 
breaking with  intent  to  steal."  Such  a  charge  was  held  irrelevant 
as  a  nomen  juris  in  the  case  of  Monteith  (1840,  2  Swinton,  p.  484), 
although  the  same  charge  put  in  a  descriptive  form,  viz.  "  breaking 
open  tne  door  of  a  house  for  the  purpose  of  entering  and  stealing 
therefrom,"  was  sustained  in  that  case  as  an  innominate  offence. 
The  Court  were  not  prepared  to  affirm  the  proposition  that  all 
attempts  at  housebreaking  with  theftuous  intent  were  criminal, 
though  holding  the  particular  attempt  in  question  to  be  a  point  of 
dittay. 

As  a  corollary  to  the  above  case,  a  charge  of  *'  breaking  a  pane 
of  glass  in  a  shop  window  for  the  purpose  of  entering  and  stealing 
therefrom,"  seems  good,  and  such  was  the  major  in  the  case  of 
Sinclair  and  M'Lymont  (1864,  4  Irvine,  p.  499),  to  which  major 
no  objection  was  taken.  The  libel,  however,  was  cast  on  an 
objection  to  the  minor  proposition.  The  breaking  of  the  pane  of 
glass  and  the  intention  to  enter  and  steal  were  therein  set  forth, 
and,  if  nothing  more  had  been  stated,  the  minor  would  have 
sufficiently  satisfied  the  requirements  of  the  innominate  major. 
But  it  further  appeared  on  the  face  of  the  libel  that  the  prisoners 
had  done  something  more  than  was  necessary  to  cover  the  major. 
They  had  operated  upon  a  window  having  an  inside  shatter,  which 
they  had  '^  endeavoured  to  push  up,"  but  had  not  succeeded  before 
being  interrupted ;  and  in  this  unnecessary  specification  lay  the 
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objection.  The  jad^ment  of  the  Court,  as  reported,  is  puzzling. 
Their  Lordships  spoke  of  the  case,  not  as  a  subordinate  innominate 
offence,  which  it  was,  but  as  the  nominate  offence  of  housebreaking 
with  intent  to  steal,  which  it  was  not,  and  which,  of  course, 
implied  an  actual  entrance  to  the  premises.  Thej  held  that  the 
trae  protection  of  the  premises  was  the  shutter,  and  that,  as  it 
liad  not  been  overcome,  the  minor  disclosed  a  mere  attempt  to 
commit  housebreaking  which  was,  on  the  authority  of  MorUeitKs 
case,  not  a  relevant  charge. 

Supposing  the  shutter  had  been  forced,  the  crime  of  house- 
breaking with  intent  to  steal  would  not  have  been  committed,  if 
the  thief  had  not  entered ;  but  the  case,  on  the  minor,  would  have 
been  on  all-fours  with  that  of  MonteUh  as  regards  the  innominate 
charge.  Minus  the  reference  in  the  libel  to  the  shutter,  the 
charge,  as  tested  by  the  major,  seems  to  have  been  equallv  relevant 
with  MarUeith's  case ;  and  if  the  fact  of  the  shutter  had  appeared 
in  the  proof,  would  not  the  charge  still  have  come  up  to  the  major  ? 
How  would  the  Court  deal  with  the  case  of  an  (mtside  shutter  being 
broken  up,  the  window  remaining  unbroken  t  The  main  protection 
in  that  case  would  be  removed,  and  a  more  serious  attempt  at 
entrance  naade,  but  the  security  would  not  be  wholly  overcome. 
This  would  also  be  a  mere  attempt  at  housebreaking.  Take  as 
another  illustration  this  case  which  has  occurred  in  practice.  A 
thief  having  during  night  climbed  to  the  roof  of  lockfast  premises, 
and  removed  the  wire-guard  securing  the  outside  of  a  skylight 
window,  was  caught  before  he  could  proceed  further.  The  police 
officer  received  merited  thanks  for  preventing  a  theft,  though  he 
had  spoiled  a  good  case  by  his  premature  action.  When  another 
opportunity  occurs,  he  will  probably  wait  till  the  thief  gets  inside. 
The  case  was  a  mere  attempt  at  housebreaking,  for  which  the 
offender  was  not  brought  to  trial.  In  England  such  charges 
would  also  be  tried  as  attempts  to  steal. 

There  is  a  useful  provision  of  the  General  Police  Act  (1862,  sec. 
331),  by  which  persons  found  either  in  enclosed  premises  or  public 
places  with  intent  to  commit  crime,  may  be  subjected  to  a  limited 
imprisonment.  A  similar  provision  is  found  in  the  English  Vagrancy 
Act  dealing  with  rogues  and  vagabonds,  which  is  extended  to 
Scotland  by  the  Prevention  of  Crimes  Act,  1871.  In  some  charges 
which  our  higher  Courts  decline  to  recognise,  such  pregnant  facts 
as  indicated  in  the  wire-guard  case  are  utilized  in  proof  of  thef  tuous 
intent  when  the  offenders  are  brought  before  the  Police  Court. 
If  the  fact  of  merely  being  in  a  place  to  commit  theft  has  been 
made  a  police  offiance,  is  the  serious  attempt  to  break  into  houses 
to  be  b^ond  the  practical  range  of  the  common  law  of  Scotland  t 
The  supreme  jn^es  require  no  statutory  aid,  inasmuch  as  they 
have  repeatedly  held  that  they  possess,  and  admittedly  do  possess, 
the  power  to  repress  any  act  of  an  obviously  criminal  nature. 

But,  to  come  to  a  main  part  of  our  subject,  is  simple  attempt  to 
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commit  theft  a  criminal  act?  Alison  (Principles,  p.  266)  says: 
**  Attempt  to  steal  is  a  well-established  point  of  dittay,"  referring 
to  Burnett  and  Hume  as  his  authorities.  But  these  writers,  while 
referring  to  certain  acts  which  amount  only  to  attempt  at  theft, 
do  not  cite  any  case  in  which  such  a  charge  had  been  sustained. 
Burnett  (p.  121)  says :  "  There  must  be  carrying  away.  Mere  laying 
hold  furandi  causa^  but  without  removal  of  goods,  is  a  conatris  only 
to  steal,  but  not  an  actual  theft."  Hume  (i.  p.  70)  states :  "  The 
law  intends  that  the  thing  must  be  removed  from  the  place  and 
state  of  keeping  in  which  it  had  been,  and  that,  without  some  such 
alteration,  nothing  done  by  the  pannel,  how  decisive  soever  of 
his  felonious  purpose,  amounts  to  theft,  but  to  an  attempt  or 
misdemeanour  only,  which  may  be  greater  or  less  according  to  the 
circumstances  of  the  fact ; "  and  he  gives  this  illustration :  '^  A  boy 
has  his  hand  in  my  pocket  and  has  got  hold  of  my  purse,  but 
there  I  seize  his  hand  and  the  purse  is  never  withdrawn  from  my 
pocket:  this  seems  not  to  be  theft."  Alison,  however,  in  his 
jPractice  (p.  278)  refers  to  a  case  (Alexander  Baillie^  14th  March 
1825,  Lord  Justice-Clerk's  MS.)  ^here  the  charge  of  attempt  to 
steal  was  sustained  as  a  major,  though  the  minor  was  held  irrele- 
vant because  no  circumstances  were  stated  to  show  wherein  the 
attempt  consisted. 

In  the  case  of  OcUlie  above  cited  (a  few  years  after  BaiUie's 
case),  Lord  M'Kenzie  enumerated  various  attempts  to  commit 
crime,  including  attempt  to  steal,  as  '^  indisputable  matter  of  trial 
and  punishment." 

Before  the  Sheriff  and  a  jury  at  Perth,  19th  April  1834,  John 
Allan  and  James  Cameron  were  charged  with  ''  attempt  to  steal,*' 
the  modus  of  which  was  set  forth  with  the  following  particularity : 
That  they  did  walk  to,  stand  close  beside,  and  jostle  or  otherwise  come 
in  contact  with  the  person  of  a  certain  man,  and  did  wickedly  and 
feloniously  push  up,  draw,  or  otherwise  remove  a  pocket-book  con- 
taining £230  in  bank  notes,  out  of  and  from  an  inner  pocket  of 
his  vest,  and  having  done  so,  and  before  the  said  pocket-oook  and 
contents  were  separated  from  his  person  or  custody,  did  put  their 
hands  to  his  person  and  attempt  to  steal  and  theftuously  away  take 
the  said  pocket-book  and  money.  Objection  was  taken  to  the 
relevancy  of  the  charge  as  not  being  matter  of  dittay.  The 
objection  was  repelled,  the  case  went  to  trial,  and  resulted  in  con- 
viction and  sentence  of  six  months'  imprisonment. 

The  next  case  in  point  is  that  of  John  Etch  and  Alfred  Golf  who 
were  charged  in  the  Glasgow  Police  Court,  March  1849,  with 
having,  in  certain  streets,  **  feloniously  attempted  to  pick  the 
pockets  of  several  of  the  Ueges,  whose  names  ana  places  of  abode 
were  to  the  prosecutor  unknown."  Having  been  convicted  and 
imprisoned,  a  note  of  suspension  was  presented  to  the  High  Court 
(Shaw,  p.  201),  where  it  was  pleaded  that  the  charge  was  not  an 
offence.    The  Court  were  unanimous  in  upholding  the  judgment. 
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the  Lord  Justice-Clerk  observing  that  the  police  having  seen  the 
hands  of  the  prisoners  in  the  pockets  of  the  parties  was  quite  suffi- 
cient to  warrant  the  conviction,  without  calling  the  persons  as 
witnesses,  and  that  all  locus  pcenitenticR  must  be  considered  to  hare 

fone  when  the  hands  were  inserted.  It  is  to  be  noted  that  the 
*olice  Act  under  which  the  prisoners  were  tried  had  no  enactment 
declaring  the  attempt  to  pick  pockets  to  be  an  offence.  The  police 
magistrates  seem  to  have  claimed  and  been  allowed  to  exercise  the 
power  of  dealing  with  such  offences  as  peculiarly  within  their  pro- 
vince ;  and  such  prosecutions  appear  to  have  been  common. 

Before  the  High  Court,  15th  February  1855,  Walter  Duthie 
Ure  (3  Irvine,  p.  10)  was  charged  with  "  attempt  to  commit  theft," 
by  having,  on  the  public  street,  laid  hold  of  a  leather  case  contain- 
ing a  brooch  carried  by  a  lady,  and  endeavouring  to  snatch  or  take 
the  same  from  her.  The  above  case  of  Etch  and  Oolf  was  cited  in 
support  of  the  charge,  but  the  Court  unanimously  declined  to  sus- 
tain it  as  a  namen  juris,  on  the  ground  that  it  was  too  comprehen- 
sive. Here  was  another  bitter  illustration  of  the  pernicious  use  of 
the  major,  which  has  so  often  confounded  judgment  and  wrecked 
many  a  good  case  containing  undoubted  elements  of  crime  (vide 
"  Amendment  of  the  Criminal  Libel,"  Journal  of  JurisprudencCj 
vol.  XXVI.  p.  303).  When  a  new  abstract  major  is  framed,  the 
Court  do  not  look  at  the  relative  concrete  minor  in  support  thereof, 
but  consider  something  not  before  them,  conjuring  up  some  ima- 
ginary circumstances  which  might  possibly  be  pressed  within  the 
abstract  proposition,  and  yet  not  be  necessarily  criminal.  In  Ur^s 
case  the  minor  stated  a  sufficient  attempt  to  steal  to  which  no 
objection  could  be  made  on  the  ground  of  ambiguity,  though  the 
Court  said  if  the  major  were  admitted  it  might  do  carried  to  the 
extent  of  including  a  person  simply  watching  an  opportunity  to 
steal !  It  humbly  occurs  to  us  that  this  extreme  illustration  would 
not  amount  to  attempt  at  all,  but  to  a  mere  intent,  out  of  which 
no  prosecutor  would  think  of  framing  a  charge.  In  England  the 
facts  in  Ur^s  case  would  have  been  tried  as  a  simple  attempt  to 
*  steal,  without  any  superfluous  major,  and  without  the  specification 
of  any  Ttiodus. 

As  illustrations  of  real  attempts  to  steal,  reference  may  fitly 
here  be  made  to  a  few  cases  libelled  as  theft,  but  which  were  held 
on  the  evidence  not  to  amount  to  the  completed  crime : — 

1.  Where  the  thief  had  rolled  up  some  bedclothes  to  the  bottom 
of  a  bed  with  a  view  to  carry  tnem  off,  but  had  been  scared. 
{Boyle,  1826,  Alison's  Principles,  p.  269.) 

2.  Where  a  shirt  was  rolled  up  but  not  taken  out  of  a  drawer 
in  which  it  had  been  placed.     {M'Ewen,  1826,  ibid.) 

3.  Where  the  prisoner  was  caught  in  a  cheese-store  after 
removing  one  cheese  only  partially  off  one  under  it.  {Hayes, 
1848,  J.  Shaw,  n.  135.) 

4.  Where  a  tnief  seized  a  watch  in  a  gentleman's  pocket,  but 
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which  was  detained  by  the  owner  before  it  could  be  drawn  out. 
{OBmertm,  1851,  J.  Shaw,  527.) 

In  all  these  cases  the  prisoners  were  acooitted  becanse  the 
attempt  to  steal  was  not  charged,  and  comd  not  be  charged 
becanse  it  was  held  to  be  no  crime.  In  England,  nnder  the 
statute  before  referred  to,  the  facts  prored  in  such  cases  would 
have  resulted  in  convictions  for  the  attempts. 

The  last  case  in  point  is  that  of  «/adboii  v.  Linton  (High  Court^ 
February  1860,  3  Irvine,  563),  being  a  suspension  of  a  sentence 
of  imprisonment  before  the  Police  Court,  fklinburgh,  following 
on  a  charge  identical  with  that  against  Etch  and  Golf.  It  was 
generally  supposed  that  Ures  case  had  unsettled  police  practice^ 
and  that  case  was  accordingly  relied  on  for  die  suspender,  it  being 
pleaded  that  the  two  cases  were  substantially  similar.  Tlie  Court, 
however,  while  maintaining  the  entirety  of  Ure^s  case,  re-afiSrmed 
the  doctrine  formerly  laid  down,  that  attempting  to  pick  pockets 
was  a  relevant  police  offence,  and  sustained  the  conviction.  We 
do  not  quarrel  with  the  decision,  which,  however,  is  hard  to  re- 
concile with  Ure^s  case,  but  we  confess  our  inability  to  understand 
a  ground  of  judgment  stated  by  the  Lord  Justice-Clerk :  "  It  is 
a  breach  of  ihe  peace,  and  a  breach  of  the  peace  with  a  felonious 
intent.''  Founding  on  this  obiter  didum,  Mr.  Maodonald  in  his 
work  on  Criminal  Law  states :  *'  Even  acts  of  stealth,  such  as 
attempting  pocket-picking,  may  be  prosecuted  as  breaches  of 
peace."  With  deference  we  venture  to  doubt  thi&  In  an  ex- 
tended sense,  assault,  mobbing,  challenges  to  fight  duels,  etc,  come 
within  the  tens  breach  of  peace;  but  the  dictum  of  his  Lordship 
seems  a  reference  to  the  crime  in  some  subtle,  undefined  mitiori 
sensu  not  known  in  practice.  We  are  unable  to  see  how  the  tBcta 
of  the  police  offence  could  have  been  libelled  as  a  relevant  wiodtu 
in  support  of  another  offence — a  breach  of  peace,  with  or  without 
felonious  intent.  The  crime  signified  is  well  known  in  the  daily 
practice  of  the  Police  and  Sheriff  Courts,  and  some  amous  in- 
stances thereof  have  been  considered  not  unworthy  of  trial  in  the 
Justiciary  Court;  but  the  facts  necessaiy  to  prove  the  charge 
are  of  a  more  noisy,  disorderly,  and  peace-breaking  character  than 
attempts  at  pocket-picking.  We  know  of  no  other  breach  of 
peace«  But,  apart  from  tms,  the  scope  of  the  judgments  in  the 
police  cases  was  very  limited,  excluding  from  the  operation  of  the 
law  all  thef  tuous  attemnts  on  property  not  carried  in  the  pocket. 

A  few  years  after  the  lastHmentioned  case,  the  same  charge 
which  was  held  by  the  High  Court  in  Uree  case  to  be  no  crime, 
via.  ''  attempt  to  commit  thef  t,^  was,  inter  o/iVi,  declared  to  be  a 
crime  by  the  Glasgow  Police  Act  of  1862.  The  existing 
Glasgow  Police  Act  of  1866  repeats  the  same  enactment,  whi^ 
was  afterwards  incorporated  in  the  Greenock  Pofice  Act  of  1877. 
The  enacting  clause  applies  to  ^  every  potaon  who  commits  or 
attempts  to  commit  th^t  or  reset  dF  theft^  falsehood,  firand. 
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wilfal  imposition,  breach  of  trast  or  embezzlement."  There  is 
here  an  incoherent  jnmbling  of  offences.  Falsehood,  fraud,  and 
wilful  imposition  are  treated  as  if  each  separately  was  a  crime, 
though  the  threefold  combination  is  necessary  to  form  the  nomen 
furis  of  one  crime,  shortly  known  as  fraud  or  swindling.  Again, 
breach  of  trust  is  dealt  with  as  one  crime,  and  so  is  embezzlement, 
but  neither jper  se  is  a  crime:  they  must  be  united  to  form  the 
charge  of  breach  of  trust  and  embezzlement. 

The  clause  has  adjected  to  it  the  following  qualification :  "  In 
any  case  which  by  the  provisions  of  this  Act  the  magistrate  is 
empowered  to  try,'*  which  apparently  refers  to  the  value  of  the 
property  forming  the  subject  of  the  charge.    The  police  magis- 
trate is  precluded  from  trying  any  case  in  which  the  property 
8t<den,  resetted,  obtained  oy  Traud  or  by  breach  of  trust  and 
embezzlement,  exceeds  in  value  £10 ;  and  as  in  the  clause  quoted 
attempts  are  put  on  the  same  footing  as  completed  acts,  it  seems 
to  follow  that  criminal  attempts  against  property  must,  in  police 
{ffactice,  be  confined  to  the  same  limit.     The  qualification,  if 
observed  in  practice,  must  lead  to  anomalous  results.    While  the 
attempt  to  steal  a  purse  containing  a  few  shillings,  or  a  watch  of 
small  value,  would  come  within  the  clause,  the  more  serious 
€onaiu8  to  appropriate  a  gold  repeater  worth  £30  or  £40,  or  a 
pocket-book  containing  a  few  hundreds  in  bank  notes,  would  be 
excluded  and  amount  to  no  crime.    No  doubt,  in  cases  where  the 
attempt  was  made  on  the  pocket,  the  difficulty  might  be  overcome 
by  ifmoring  the  clause  and  framing  the  case  on  the  authority  of 
the  High  Court  decisions,  under  which  there  was  no  limitation  as 
to  amount,  and  the  pocket  might  not  contain  anything  to  steal. 
But  how  is  the  case  to  be  met  where  the  furtive  efforts  are 
directed  to  the  shop  till,  when  it  happens  to  contain  more  than 
the  prescribed  amount?     Is  it  possiole  to  prove  that  in  such 
circumstances    the    thief s    attempt   was  within    the    statutory 
limitation  f     The  qualification  is  unfortunate,  if  not  absurd,  and 
renders  the  clause  in  certain  cases  dubious,  and  in  others  inoperative. 
Since  writing  the  above,  however,  we  find,  from  the  Judicial 
Statistics  for  1883,  that  in  Olasgow  no  less  than  388  cases  of 
attempt  to  steal  were  disposed  of  in  that  year ;  and  we  are  in- 
formed that  all  these  cases  were  laid  under  the  attempt  clause. 
The  inference  is  that  the  property  against  which  furtive  attempts 
were  made  was  of  small  value,  or  that  the  meaning  of  the  quali- 
fying words  was  not  raised.     Curiously  enough,  there  appears  not 
to  have  been  a  sinde  case  of  the  kind  prosecuted  in  Greenock 
daring  the  year.      The  various  other  Bui^h  Police  Courts  in 
Seotland  produced  only  19  cases,  viz.  1  in  Alloa,  4  in  Edinburgh, 
8  in  Perth,  4  in  Paisley,  and  2  in  Stirling ;  and  as  these  towns 
have  not  the  benefit  of  the  attempt  clause,  the  prosecutions  must 
have  been  based  on  the  authority  of  the  High  Court  decisions^ 
and  been  limited  to  attempts  on  pockets. 
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A  clause  similar  to  that  in  the  Glasgow  and  Greenock  Acts  was 
introduced  in  the  last  Dundee  Police  Bill — ^passed  into  an  Act  in 
1882 — ^but  when  in  Committee  was  struck  out  by  Lord  Bedesdale^ 
on  the  ground  that  such  powers,  applicable  to  general  crimes, 
ought  not  to  be  given  in  a  local  Act  Was  the  clause  in  the 
Glasgow  and  Greenock  Acts  passed  jper  incuriam? 

In  the  last  print  of  the  Lord  Advocate's  Police  Bill  for  Scot- 
land, attempts  to  commit  (1)  theft,  and  (2)  falsehood,  fraud,  and 
wilful  imposition,  are  dealt  with,  without  the  qualification  referred 
to.  Attempt  to  commit  housebreaking  with  intent  to  steal  is  also, 
for  the  first  time,  proposed  to  be  made  a  police  offence,  and  will 
conveniently  cover  those  cases  not  entertained  by  the  High  Court, 
though  too  dangerous  to  pass  unpunished.  Attempts  to  commit 
reset  of  theft  and  breach  of  trust  and  embezzlement  have  been 
dropped  from  the  clause  as  unnecessary.  While  attempts  at  theft 
and  fraud  are  multiform,  attempts  at  reset  and  breach  of  trust 
and  embezzlement  are,  from  the  nature  of  those  crimes,  unknown 
in  practice.  The  clause  in  the  Bill  is  good  so  far  as  it  goes,  and 
probably  it  goes  far  enough  for  the  purpose  of  police  practice. 
But,  since  the  High  Court  have  declined  to  exercise  their  power 
nova  ddieto  puniendi,  a  remedy  is  required  for  the  trial  of  inchoate 
thefts  before  the  Sheriff  and  Justiciary  Courts  somewhat  on  the 
lines  adopted  in  English  practice. 

While  the  law  in  England  generally  works  well  in  dealing  with 
attempts,  occasional  anomalies  have  arisen  by  reason  of  the  judicial 
interpretation  of  what  an  attempt  is.  It  can  only  be  committed 
where,  if  no  interruption  takes  place,  it  could  be  carried  out 
successfully  so  as  to  constitute  the  offence  which  the  accused  is 
charged  with  attempting  to  commit.  Where,  therefore,  a  thief 
was  accused  of  breaking  into  a  house  and  stealing  certain  specified 
articles,  but  it  appeared  that  he  had  been  anticipated  by  another 
thief  who  had  carried  off  the  property,  it  was  held  that  he  could 
not  be  guil^  of  the  attempt  because  he  could  not  have  stolen  the 
articles.  He  had  intended  to  commit  the  theft,  but  that  was 
clearly  different  from  attempting  to  commit  it  (APPherson^s  case. 
Dear  and  Bel.  197).  The  most  curious  case  in  point  is  that  of 
Collins  (33  Law  Journal,  M.  C.  177),  where  it  was  decided  on 
appeal  that  a  charge  of  attempting  to  steal  from  a  lady's  pocket 
could  not  be  sustained,  the  pocket  being  empty.  The  thief  could 
not,  in  the  circumstances,  have  committed  theft ;  therefore  he 
could  not  have  been  guilty  of  attempt  at  theft,  though  he  intended 
to  steal.  Such  was  the  severely  logical  but  rather  irrational 
result  of  an  unbending  rule  of  judgment.  The  Chief  Justice,  in 
his  judgment,  put  this  case  : — A  man  finding  open  the  door  of  a 
room  in  which  certain  articles  are  ^nerally  stored,  enters  the 
room  for  the  purpose  of  stealing,  and  discovers  there  is  nothing  to 
steal :  he  could  not  be  found  guilty  of  attempt  to  commit  larceny. 
This  was  a  stronger  illustration  than  the  case  under  discussion. 
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HowcTer  hard  it  is  to  conceive  of  a  lady's  empty  pocket  being 
selected  for  operation  by  a  pickpocket,  it  is  harder  still  to  think  of 
a  room  in  Tvhich  some  "  unconsidered  trifle  "  cannot  be  picked  up 
by  a  furtive  invader,  though  he  may  be  disappointed  by  finding 
the  silver  plate  removed.  But  there  was  no  evidence  that  the 
pocket  of  tiie  lady  in  question  was  empty..  That  was  assumed  in 
favour  of  the  prisoner.  Having  been  seen  to  withdraw  his  hand 
from  the  pocket,  he  was  immediately  laid  hold  of.  The  lady,  in 
answer  to  the  policeman,  simply  said  she  had  lost  nothing,  but  it  does 
not  follow  that  the  pocket  was  empty.  The  officer  thought  it  un- 
necessary to  ask  her  further,  and  she  was  not  examined  as  a  witness. 
The  empty  pocket  theory  has  not,  so  far  as  we  are  aware,  been 
raised  in  police  practice  in  Scotland,  and,  if  raised,  is  not  likely  to 
be  entertained,  as  we  are  not  fettered  by  any  iron  rule  or  in- 
exorable definition  of  attempt  which  excludes  acts  of  an  obviously 
criminal  nature.  The  best  evidence  of  attempt  to  steal  from  a 
pocket  seems  to  be  the  theftuous  insertion  of  a  thiePs  hand : 
there  is  here  an  unequivocal  overt  act  and  a  manifest  felonious 
intent.  To  hold  otherwise  would  be  to  give  a  wide  immunity 
to  pickpockets,  as  in  many  cases  the  condition  of  the  pockets 
operated  upon  cannot  be  ascertained,  from  the  fact  of  the 
owners  being  unknown ;  and  such  was  the  fact  in  the  two  cases 
brought  under  the  review  of  the  Supreme  Court. 

So  much  for  attempts  to  commit  theft ;  and  now  to  consider, 
more  shortly,  our  practice  as  to  inchoate  fraud  or  falsehood,  fraud 
and  wilful  imposition.  The  elements  of  fraud  are  found'  more  or 
less  in  various  other  crimes.  Uttering  a  forged  bill,  for  example, 
is  a  mere  modus  of  committing  fraud  ;  and  though  the  utterer 
fafls  in  obtaining  cash  from  the  bank  teller,  there  is  a  substantial 
attempt  to  commit  fraud,  and  the  crime  of  uttering  is  complete. 
Tendering  or  putting  off  base  coin  is  also  simply  an  attempt  to 
defraud.  Perjury  is  sometimes  a  mere  attempt  to  commit  fraud,  of 
which  a  recent  instance  occurred  in  theconvictionof  a  man  for  falsely 
swearing  that  he  had  been  injured  in  a  railway  collision,  his  object 
being  to  obtain  damages  from,  and  thus  to  defraud,  the  company. 

Attempt  to  commit  fraud,  however,  charged  as  such,  has  not 
^t  been  admitted  within  the  list  of  common  law  inchoate  crimes 
m  our  practice.  There  is  no  record  of  any  conviction  with  us 
of  such  an  offence,  though,  rather  inconsistently,  a  place  is 
reserved  for  such  offences  under  the  heading  of  "Frauds  and 
Attempts  at  Frauds  "  in  the  Annual  Criminal  Return  made  up  by 
the  various  Sheriffs  under  the  Act  9  George  lY.  cap.  29,  and 
1  William  IV.  cap.  37.  A  column  so  headed  appears  in  the 
elaborate  Return  of  Judicial  Statistics  made  up  oy  the  Crown 
officials,  in  which  column  all  common  law  frauds  and  statutory 
attempts  at  fraud  under  the  Glasgow  and  Greenock  Police  Acts 
are,  without  distinction,  placed. 
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Mr.  Macdonald  {Criminal  Law^  p.  95)  says  that  a  charge  of 
attempt  to  commit  frand  is  irrelevant,  bat  the  authorities  he  refers 
to— the  cases  of  Ounn  and  Shepherd  afterwards  mentioned — do  not 
support  that  proposition,  though  generally  loosely  quoted  as  doing 
so.  An  opportunity  of  deciding  the  point  arose  in  the  case  of 
Chinn  (Aberdeen  Circuit,  1832,  6eas  and  Anderson,  v.  256 ;  Bell's 
Notes,  p.  2).  The  major  was  the  somewhat  diffuse  one  of  ^  attempt 
to  defraud  and  impose  upon  the  lieges  and  to  cozen  and  cheat  them 
out  of  their  money."  The  case  occurred  a  few  weeks  after  the  case 
of  Gridlie  before  referred  to,  which  had  an  unfortunate  bearing  on  it. 
The  charge  sustained  as  relevant  against  Gallic — ^attempt  to  commit 
prison-breaking — was  of  little  practical  importance,  being  of  rare 
occurrence,  now  almost  unknown,  and  capable  of  repression  by 
strict  prison  discipline ;  while  attempt  to  conmiit  fraud  is  a  chronic 
evil,  certainly  more  manifestly  criminal  and  punishable  in  the 
daily  practice  of  our  English  neighbours.  But  the  High  Court  in 
OaUies  case  having  indicated  a  general  opinion  against  extending 
much  further  the  libelling  of  attempts  to  commit  crimes,  the  Circuit 
judges  before  whom  Ghinn  was  indicted  did  not  enter  into  a  con- 
sideration of  the  charge,  but  suggested  its  withdrawal ;  and  it  was 
passed  from  without  a  judgment,  there  being  other  charges  upon 
which  the  prisoner  was  tried. 

The  only  other  case  in  which  a  chaise  of  attempt  to  commit 
fraud  was  formally  brought  before  the  Court  was  that  of  Shepherd 
(Perth,  1842,  1  iBroun,  p.  325);  and  again  the  point  was  left 
unsettled.  The  Court,  as^then  advised,  in  the  absence  of  precedent^ 
declined  to  sustain  the  charge,  but  reserved  their  opinions  if  the 
Question  should  be  brought  before  them  on  full  argument  in  the 
High  Court — a  course  which  was  not  adopted. 

The  question  has  cropped  up  incidentally  in  a  few  cases  since. 
At  the  Circuit  Court,  Perth,  September  1864,  Michael  Hinchy 
(4  Irvine,  561),  Chief  Constable  of  Forfarshire,  was  charged,  iTUer 
alia^  with  various  acts  of  fabricating  false  accounts  and  fraudu- 
lently uttering  them  to  the  Exchequer  authorities;  but  the 
indictment  was  found  irrelevant  on  the  ground  that  these  charges 
contained  no  recognised  matter  of  dittay,  being  substantially  mere 
attempts  to  defraud.  Lcord  Neaves,  in  the  course  of  his  judgment, 
remarked :  '*  Whether  attempted  fraud  can  in  any  case  be  admitted 
as  a  charge  I  will  not  say,  though  I  doubt  it"  The  Lord  Justice- 
Clerk  expressed  himself  more  strongly  when  he  said  that  '^  attempt 
to  commit  fraud  was  not  a  point  of  dittay  in  our  law.'* 

The  previous  case  of  the  Ayrshire  farmer  {PaioAy  September 
1858,  3  Irvine,  208)  is  curious.  He  was  charged  with  fraudu- 
lently inflating  the  skins  of  certain  bulls  belonging  to  him,  and 
affixing  artificial  horns  to  them,  thus  improving  their  appearance, 
and  imposing  upon  an  agricultural  association,  under  whose  auspices 
a  cattle  show  was  heid^  by  exhibiting  them  and  indudng  the 
judges  to  award  him  money  prizes  for  £e  animals.    The  relevancy 
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o[  the  libel  was  strongly  objected  to  on  the  ground  that  the  prizes 
awaxded  had  not  been  paid,  in  consequence  oi  the  deception  having 
been  discovered ;  and  tnat  the  facts  amounted  only  to  attempt  at 
fraud,  which  was  not  criminal.  The  Court,  however,  though  with 
difficulty,  sustained  the  relevancy;  out  the  case  failed  on  the 
proof,  because  the  evidence  did  not  satisfy  the  jury  that  the  award- 
mg  of  the  prizes  was  in  consequence  of  the  deception.  Of  the 
intention  and  attempt  to  cheat  the  judges  no  doubt  existed. 

It  is  certainly  an  anomaly,  that  while  attempt  to  commit  fraud 
is  a  crime  under  the  Police  Statutes  before  noticed,  it  should  con- 
tinue to  be  pleaded  at  the  bar  of  the  Supreme  Court  that  such 
an  act  is  not  criminal.  Why  should  it  not  be  pronounced  so  by 
our  supreme  judges  in  virtue  of  their  inherent  power?  Sufficient 
as  the  reasons  are  for  including  attempt  at  theft  in  the  category 
of  crimes,  there  are,  if  possible,  stronger  grounds  for  recognising 
attempts  at  fraud.  In  the  former  the  thief  has  stopped  short  or 
been  interrupted  in  the  execution  of  his  theft.  In  the  latter,  as 
shown  by  the  instances  cited,  and  as  found  by  the  daily  experience 
of  the  criminal  practitioner,  he  has  done  all  that  lay  in  his  power 
to  ensure  success,  though  his  false  and  fraudulent  representations 
have  not  prevailed.  A  completed  fraud  and  an  attempt  at  fraud 
are  precisely  similar,  so  far  as  the  work  of  the  swindler  is  concerned: 
his  success  may  be  due  to  want  of  caution,  or  his  failure  may  result 
from  pradence,  on  the  part  of  the  person  attempted  to  be  imposed 
upon.  Take  the  analogy  of  subornation  of  perjury  and  attempt 
to  commit  that  crime.  In  each  case  the  suborner  uses  felonious 
solicitations  to  induce  the  person  practised  upon  to  give  false  testi- 
nuMiy.  In  the  one  case  the  solicitations  are  efFectuaiy  and  perjury 
is  committed ;  in  the  other  they  do  not  succeed,  and  there  is  no 
perjury.  Is  the  accused  to  escape  punishment  because  he  failed 
in  his  criminal  purpose  ?  Our  practice  is  happily  more  reasonable 
here.  Attempt  to  commit  subornation  of  perjury  was  admitted 
as  a  nomen  juris  so  far  back  as  1710  (Hume,  i  382). 

Those  wholesale  swindles,  popularly  designated  as  '4on^-firm 
ftaodsy"  affi>rd  perhaps  the  strongest  illustrations  of  the  necessity,  in 
the  interests  of  the  public,  for  bringing  fraudulent  attempts  within 
the  fl|>here  of  penal  acts.  The  career  of  one  well-known  swindler 
may  be  referred  to.  Before  the  High  Court,  15th  March  1880, 
John  Lindsay  Cochrane,  Dundee,  was  charged  with  thirty-five 
aiets  of  fraud  on  various  traders,  in  different  parts  of  Scotland, 
from  whom  he  had,  during  a  period  of  about  eighteen  months, 
obtained  large  supplies  of  miscellaneous  goods, — hams,  cheese, 
coals,  fish,  liquors,  etc.,-— on  the  false  pretence  that  he  was  engaged 
in  the  legitimate  sale  of  such  commodities,  and  would  remit  the 
price  thereof  on  receipt  of  the  goods.  Numerous  as  the  charges 
were,  they  represented  some  only  of  his  completed  frauds,  and 
filled  an  indictment  of  «58  pages.  He  pleaded  guilty  to  twenty  of 
tbe  cfaaige%  and  received  sentence  of  eighteen  months'  imprison- 
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ment.  Immediately  on  his  liberation,  he  resumed  the  long-firm 
bosiness,  sending  forth  his  fraudulent  memoranda  in  various 
directions,  requesting  quotations  for  **  ready  money,"  and  ordering 
large  supplies.  For  a  time  he  was  unsuccessful,  was  guilty  of 
nothing  more  than  attempt  to  defraud ;  and  the  authorities,  who 
were  aware  of  his  actions,  were  powerless  to  deal  with  him,  and 
could  only  watch  his  movements.  By  and  by  he  was  found  to 
have  received  from  one  of  his  correspondents  a  consignment  of 
goods  in  the  shape  of  20  kegs  of  herrings,  which  he  disposed  of 
under  ^*  cost  price  "  to  various  ready  purchasers.  But  one  act  was 
not  enough  to  prove  fraudulent  intention.  The  recent  previous 
conviction  would  not  be  an  adminicle  of  evidence  in  support 
thereof.  It  was  resolved  to  watt  the  issue  of  further  attempts, 
till  a  proveable  case  could  be  established.  Soon  afterwards,  he 
succeeded  in  obtaining  some  hundredweights  of  marmalade  from 
a  wholesale  confectioner,  while  a  third  person  was  known  to  have 
forwarded  him  large  quantities  of  other  goods  per  railway.    In 

{'ustice  to  the  public,  the  police  now  interposed  to  check  his  f  raudu- 
ent  operations,  and  he  was  apprehended.  In  his  possession  docu- 
ments were  found  irom  various  persons  whom  he  had  attempted  to 
swindle,  but  who  had  taken  the  precaution  to  ask  for  references  or 
cash  remittances  before  sending  on  the  goods.  An  interesting 
note-book  was  also  recovered,  containing  a  holograph  record  of  his 
transactions,  besides  a  list  of  various  trading  firms  in  Scotland 
with  whom  he  evidently  intended  to  do  business.  The  facts  were 
ample  evidence  of  a  continuation  of  a  lengthened  fraudulent 
career,  interrupted  for  a  time  by  the  High  Court  conviction. 
The  case,  however,  when  cut  down  to  its  severe  legal  propor- 
tions, was  simply  resolved  into  two  instances  of  successful  fraud. 
The  various  attempts  went  for  nothing,  including  the  instance  in 
which  the  goods  had  been  forwarded  per  railway,  because  an  acci- 
dent had  prevented  him  from  obtaining  delivery.  The  prisoner 
was  brought  to  trial  before  the  Circuit  Court  in  Dundee,  in 
April  1882,  and  having  been  found  guilty,  was  sent  to  prison 
for  a  period  of  half  the  duration  of  the  sentence  under  his 
former  conviction,  to  which  conviction  little  or  no  weight  was 
attached.  After  his  liberation  he  removed  to  the  west  of  Scot- 
land, where  he  was  shortly  found  pursuing  his  old  vocation.  The 
police  were  busily  employed  for  a  considerable  time  in  answering 
inquiries  about  him,  and  warning  the  recipients  of  his  numerous 
applications  as  to  his  antecedents.  He  succeeded,  however,  in 
opening  fresh  ground,  and  defrauding  various  persons  of  consider- 
able quantities  of  goods.  As  usual,  he  ultimately  found  himself 
in  the  hands  of  the  authorities,  and  having  been  brought  again 
before  the  High  Court  of  Justiciary,  was  at  last  sent  to  penal 
servitude, — a  course  that  might  fitly  have  been  adopted  with  him 
at  an  earlier  stage. 
Though  one  distinguished  judge,  as  we  have  seen,  has  given  an 
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opinion^  obiter^  that  attempt  to  commit  fraud  is  not  a  point  of 
dittay,  there  is  no  decision  to  that  effect,  nor  has  such  a  charge 
been  even  the  subject  of  judicial  argument :  the  question  is  still 
an  open  one.  It  is  matter  of  regret  that  the  point  was  not  long 
since  pressed  to  a  decision.  Inaction  in  this  respect  has  no  doubt 
led  to  misconception,  and  to  a  quasi-assumption  that  the  act  is 
not  criminal.  We  humbly  think,  however,  that  amply  sufficient 
grounds  have  been  adduced  in  support  of  our  contention,  that 
attempt  to  commit  fraud  should  be  included  in  our  list  of  punish- 
able inchoate  crimes — ^that,  in  fact,  such  an  act  is  criminal  by  our 
law,  though  not  yet  formally  declared  so.  In  Gallie^s  case,  before 
referred  to,  Lord  M^Kenzie  expressed  his  opinion  that  the  act  was 
undoubtedly  criminal ;  and  the  latest  judicial  utterance  on  the 
point  is  also  favourable  to  the  view  we  have  advanced.  Lord 
Young,  in  tlie  case  of  Sail  (fraud,  etc.,  Perth),  March  1881 
(4  Couper,  445),  remarked,  in  delivering  judgment  on  the  relevancy, 
that  he  thought  it  not  doubtful  that  an  unsuccessful  attempt  by 
fraudulent  falsehood  to  cheat  another  into  parting  with  his  pro- 
perty, "  is  by  our  law  a  punishable  offence."  Were  such  a  charge 
argued  before  the  High  Court,  it  seems  impossible  to  doubt  that 
a  judgment  in  accordance  with  those  opinions  would  be  given. 

W.  B.  D. 


JOHN  BELLINGHAM. 


The  public  interest  has  recently  been  keenly  aroused  by  the 
narratives  of  two  crimes  committed  upon  the  Continent — the 
attempt  of  Seinsdorf  and  his  associates  to  destroy  the  German 
Imperial  f  amilv  by  a  dynamite  explosion  on  the  occasion  of  the 
unveiling  of  the  Niederwald  Memorial ;  and  the  assassination  of 
Morin,  a  private  detective,  by  Madame  Clovis  Hugues,  on  the  steps 
of  the  Falais  de  Justice^  in  Paris.  Although  the  two  crimes  are 
widely  different  both  in  nature  and  in  the  objects  which  prompted 
them,  there  is  this  remarkable  point  of  resemblance  between  them, 
that  in  neither  case  was  any  attempt  made  to  dispute  the  accuracy 
of  the  statement  of  facts  for  the  prosecution,  but  in  both  cases  the 
ground  of  defence  insisted  in  was  justification  in  the  one  case 
upon  public  and  in  the  other  upon  private  grounds.  Reinsdorf 
virtually  admitted  that  he  had  deliberately  plotted  the  destruction 
of  the  Emperor  and  of  the  Imperial  family ;  but  he  justified  his 
conduct  upon  the  ground  that  the  destruction  of  individual  lives 
was  legitimate  when  employed  as  a  means  of  bettering  the  con- 
dition and  increasing  the  comfort  of  the  working-classes. 

Similarly  Madame  Clovis  Hugues  fully  admitted,  as  indeed  she 
ooald  not  deny,  that  she  deliberately  murdered  a  defenceless  man 
apon  the  steps  of  the  Law  Courts ;  but  she  pleaded,  and  in  the 
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judgment  of  a  Parisian  jury,  rightly  pleaded,  that  the  deed 
was  fully  justified  by  her  belief  that  her  victim  was  deliberately 
impugning  her  honour.  No  doubt  has  been  cast  upon  the  sanity 
eitner  of  Beinsdorf  or  of  Madame  Hugues,  and  in  these  circam- 
stanoes  the  cases  have  no  special  legal  mterest.  From  a  lawyer's 
point  of  view,  the  defences  propounded  were  absolutely  idle.  Neither 
political  enthusiasm  nor  private  wrong  can  afford  any  justification 
whatever  for  deliberately-planned  murder.  Indeed,  from  a  legal 
standpoint  they  are  both  of  them  elements  which  ought  rather  to 
tend  against  the  accused  as  accentuating  the  fact  of  premedi- 
tation. Beal  dijBBiculty  is  experienced  in  such  cases  only  when  the 
question  arises  whether  the  offence  had  its  origin  in  a  perverted 
moral  judgment,  or  in  the  aberrations  of  a  diseased  brain. 

Of  this  character  was  the  case  of  Bdlinghamy  the  only  case, 
it  is  thought,  in  which  in  this  countiy  the  plea  has  been 
urged  that  a  deliberate  murder  was  fully  justified  by  a  political 
emergency.  John  ^ellingham,  as  everybody  knows,  shot  Mr. 
Perceval,  the  Prime  Minister,  in  the  lobby  of  the  House  of 
Commons  on  11th  May  1812.  Beyond  the  lact,  however,  that  a 
somewhat  insignificant  Prime  Minister  came  to  his  end  in  this 
untoward  fashion,  and  that  the  murderer  was  actuated  by  a  sense 
of  personal  injustice  towards  himself  on  the  part  of  the  Govern- 
ment, few  people  know  anything  of  the  circumstances  of  the 
crime  by  which,  for  the  first  time  in  our  national  annals,  the 
Prime  Minister  of  Britain  met  with  a  violent  death.  The  story, 
however,  is  an  exceedingly  interesting  one,  and  the  case  affords  an 
instructive  example  of  the  immense  progress  which  has  been  made 
in  the  administration  of  justice  in  this  country  within  the  last 
seventy  years.  Bellingham,  as  it  will  appear,  was  undoubtedly 
insane;  and  yet  the  unfortunate  wretch  was  hurried  to  the  scaffold 
just  seven  days  after  the  offence  was  committed,  without  any 
serious  effort  having  been  made  by  the  authorities  to  ascertain  the 
state  of  his  mind. 

John  Bellingham  had  been  for  some  time  engaged  in  business 
at  Archangel,  m  Russia,  and  when  there  he  had  the  misfortune  to 
become  involved  in  a  dispute  with  a  Russian  firm.  The  matter 
ended  in  a  lawsuit,  which  was  decided  against  Bellingham,  who 
was  condemned  to  pay  a  sum  of  2000  roubles  to  the  opposite 
party.  Whether  Bellingham  was  unable,  either  by  himself  or 
through  the  assistance  of  friends,  to  raise  this  money,  or  whether, 
like  Mr.  Pickwick  under  similar  circumstances,  he  was  restrained 
by  a  sense  of  the  injustice  of  the  decision  prononnced  against 
him,  does  not  clearly  appear;  but  in  any  case  the  money  was  not 
paid,  and  Bellingham  was  incarcerated  as  a  defaulting  debtor. 
His  imprisonment  does  not  seem  to  have  been  of  a  very  severe 
character,  as  he  was  allowed  to  go  about  the  streets  accompanied 
by  an  officer.  Frequent  applications  were  made  by  him  to  Lord 
Granville  Leveson  Gower,  the  British  ambassador  at  St.  Peters- 
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bore,  who  made  some  representations  on  his  behalf,  and  advanced 
smiuQ  smns  of  money  for  his  support.  At  last,  in  1809,  after 
seyeral  years  of  confinement,  Bellingham  obtained  his  liberty,  and 
he  at  once  returned  to  England.  He  began  business  as  an 
insurance  broker  in  liiverpool ;  but  his  seems  to  have  been  one  of 
those  morbid  minds  of  which  we  have  had  several  examples  in 
recent  years  in  the  Law  Courts  both  of  England  and  of  Scotland, 
which,  by  brooding  over  some  real  or  fancied  wrong  committed  in 
the  past,  lose  all  other  interest,  and  concentrate  their  thoughts 
and  energies  upon  efforts  to  obtain  redress.  When  a  man  of  such 
a  temperament  takes  to  brooding  over  his  reverses,  misfortunes 
soon  become  complaints,  and  complaints  again  rapidly  develop 
into  grievances.  Thus  it  happened  that  Bellingham  finally  suc- 
ceeded in  convincing  himself  that  he  had  a  claim  for  redress 
and  reparation  against  the  Government  on  account  of  the 
culpable  negligence  of  their  ambassador  at  St.  Petersburg.  To 
the  Government,  accordingly, Bellingham  applied;  but  his  advances 
met  the  fate  which  usually  befalls  those  who  desire  to  extract 
compensation  for  private  injury  from  the  British  Government. 
First  of  ally  he  applied  to  the  Marouis  of  Wellesley,  but  by  that 
nobleman  he  was  referred  to  the  I^rivy  Council,  and  the  Privy 
Council  in  torn  handed  him  over  to  the  Treasury.  No  success 
having  attended  this  last  application,  Bellingham  next  applied 
director  to  Mr.  Perceval ;  but  that  Minister  having  careftiUy  inves- 
tigatea  the  matter,  reported  against  the  claim.  JBellingham  next 
made  an  attempt  to  petition  Parliament ;  but  General  Gascoyne, 
the  member  for  Liverpool,  on  learning  that  the  case  was  not 
supported  by  the  Chancellor  of  the  Exchequer,  was  obliged  to 
decline  taking  up  the  matter.  Meanwhile,  Bellingham's  wife  had 
been  doing  all  she  could  to  wean  him  from  what  appeared  to  her 
to  be  a  disease ;  but  her  efforts  were  wholly  unsuccessful,  for  he 
persisted  in  assuring  her  that  in  the  end  he  would  receive  repara- 
tion for  all  his  sufferings.  Satisfied  at  last  that  nothing  further 
was  to  be  made  of  the  Government,  Bellingham  next  took  the 
very  remarkable  course  of  presenting  a  petition  to  the  police 
magistrates.     This  singular  petitic«i  was  in  the  following  terms : — 

"  To  their  Worships  the  Police  Magistrates  of  the  Public  Office 
in  Bow  Street. 

^'  Sirs, — I  must  regret  its  being  my  lot  to  have  to  apply  to  your 
Wonhips  under  most  peculiar  and  novel  circumstances.  For  the 
particoiaxs  of  the  case  I  refer  to  the  enclosed  letter  of  Mr. 
Secretary  Ryder,  the  notification  from  Mr.  Perceval,  and  my 
petition  to  Parliament,  together  with  the  printed  papers  herewith. 
The  affair  requires  no  further  remark  than  that  I  consider  His 
Majesty's  Gk>vemment  to  have  completely  endeavoured  to  close 
the  door  of  justice  in  declining  to  have  or  even  to  permit  mv 
grievances  being  brought  before  Parliament  for  redress,  whien 
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privilege  is  the  birthright  of  every  individual.  The  pnq>ort  of 
the  present  is  therefore  once  more  to  solicit  His  Majesty's 
Ministers  through  your  mediam  to  let  what  is  right  and  proper 
be  done  in  my  instance,  which  is  all  I  require.  Should  this 
reasonable  request  be  finally  denied,  I  shall  then  feel  justified  in 
executing  justice  myself,  in  which  case  I  shall  be  ready  to  argue 
the  merits  of  so  reluctant  a  measure  with  His  Majesty's  Attorney- 
General  wherever  and  whenever  I  may  be  called  upon  so  to  do. 
In  the  hopes  of  averting  so  abhorrent  but  compulsive  an  alter- 
native, I  have  the  honour  to  be.  Sirs,  your  very  humble  and 
obedient  servant,  John  Bellingham. 

"ifarcA  23,  1812." 

It  is  plain,  in  the  light  of  what  subsequently  occurred,  that 
when  he  wrote  this  letter,  Bellingham  was  already  meditating  the 
deed  which  has  made  his  name  historical ;  but  it  is  not  to  be 
wondered  that  boti)  the  magistrates  at  the  Bow  and  the  Ministry 
to  whom  the  document  was  forwarded  by  them,  failed  at  the  time 
to  read  in  it  a  serious  threat  to  murder  the  head  of  the  Government. 
No  notice  was  taken  of  the  letter,  and  at  a  subsequent  interview 
which  took  place  between  Bellingham  and  Mr.  Hill,  a  Treasury 
official,  the  latter  told  the  much-aggrieved  gentleman  that  he 
might  "  resort  to  whatever  measures  he  thought  fit."  This,  as 
Bellingham  subsequently  explained,  he  regarded  as  "  a  carte  blanche 
to  take  justice  into  his  own  hands/'  or  in  other  words,  to  shoot  the 
Prime  Minister  if  he  thought  proper  so  to  do. 

The  preparations  for  the  crime  were  of  the  most  careful  and 
deliberate  character.  For  some  time,  Bellingham  frequented  the 
lobbies  and  the  gallery  of  the  House  of  Commons,  in  order  to 
make  himself  familiar  with  the  persons  of  the  Ministers.  He 
purchased  a  pair  of  pistols  and  some  ammunition,  and  he  employed 
a  tailor  to  make  an  additional  pocket  in  his  coat  for  the  purpose 
of  carrying  the  weapons. 

On  the  evening  of  the  11th  of  May,  all  his  preparations  being 
complete,  he  took  his  station  at  one  of  the  folding-doors  leading 
from  the  lobby  into  the  House ;  and  on  Mr.  Perceval's  approach, 
he  drew  one  of  the  pistols  from  his  breast  and  shot  the  Prime 
Minister  through  the  neart.  Like  most  insane  assassins,  Belling- 
ham made  no  attempt  to  escape ;  but  he  at  once  gave  himself  up, 
surrendered  his  pistols,  and  avowed  his  guilt.  He  was  immediately 
examined  before  the  magistrates  in  the  House  of  Commons,  where 
he  adhered  to  his  confession,  and  conducted  himself  with  the 
utmost  self-possession,  expressing  no  contrition  for  his  offence, 
although  he  insisted  that  he  had  no  personal  enmity  against 
Mr.  Perceval,  and  deplored  the  cruel  fortune  wmch  had 
rendered  necessary  the  death  of  so  amiable  a  gentleman.  In 
his  insane  subtilty,  Bellingham  seemed  to  distinguish  sharply 
between  Mr*  Perceval  the   Minister    and    Mr.    Perceval    the 
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priTaite  individnal,  and  his  only  regret  was  that  it  had  been 
impossible  to  shoot  the  fonner  without  firing  at  the  ktter. 

The  prisoner  was  conveyed  under  a  strong  escort  to  the  Tower, 
and  the  Government,  who  feared  a  'breasonable  conspiracy,  took 
steps  to  suppress  any  insurrectionary  movement.  In  the  Tower, 
Bellingham  conversed  with  the  greatest  freedom  with  the  officials, 
and  coolly  expluned  that  he  regarded  the  whole  affair  as  '*  a 
private  matter  between  himself  and  the  Government,  who  gave 
him  a  carte  blanche  to  do  his  worst,  which  he  had  done."  In 
writing  to  his  landladly  for^  his  clothes  and  Ptayer-books,  he 
said: — 

**  Yesterday,  midnight,  I  was  escorted  to  this  neij^hbourhood  by 
a  noble  troop  of  Light  Horse,  and  delivered  into  the  care  of  Mr. 
Newman  (by  Mr.  Taylor,  the  magistrate  and  M.P.),  as  a  State 
prisoner  of  the  first  class.  For  eight  years,  I  have  never  found 
my  mind  so  tmnquil  as  since  this  melancholy  bat  necessary  catas- 
trophe :  as  the  merits  or  demerits  of  my  peculiar  case  must  be 
regularly  unfolded  in  a  criminal  court  of  justice  to  ascertain  the 
guilty  party  by  a  jury  of  my  country." 

Up  to  the  hour  of  his  trial,  the  prisoner  continued  to  speak  with 
the  utmost  confidence  as  to  the  result,  and  when  some  one  asked 
him  if  he  had  any  message  to  his  wife,  he  replied  that  he  ex- 
pected to  rejoin  her  in  a  day  or  two  in  Liverpool. 

The  trial  took  place  at  the  Old  Bailey,  on  the  15th  of  May 
1812,  just  four  days  after  the  murder  of  Perceval.  The  prisoner 
condrcted  himself  with  the  utmost  fortitude  and  composure,  and 
bowed  to  the  Bench  as  he  entered  the  Court  with  great  dignity 
and  respect. 

Before  the  prisoner  was  asked  to  plead  to  the  indictment, 
counsel,  Mr.  Alley,  applied  for  a  postponement  of  the  trial,  in  order 
that  an  opportunity  might  be  afforded  of  adducing  evidence  of  the 
prisoner's  insanity,  but  the  Court  refused  to  hear  him  at  that  stage. 
On  being  asked  to  plead,  Bellingham  himself  applied  for  an  adjourn- 
ment, on  the  ground  that  he  had  been  deprived  of  his  papers,  and 
accordingly  had  had  no  opportunity  to  prepare  his  defence.  The 
Attorney-General  was  proceeding  to  reply  to  the  prisoner  upon  this 
head,  when  he  was  interrupted  by  Lord  Mansfield,  who  insisted  that 
the  prisoner  must  first  plead  to  the  indictment.  The  prisoner  being 
again  interrogated,  pleaded  "  Not  Guilty.**  The  Attomey-Generd 
then  explained  that  the  prisoner's  papers  had  been  taken  from  him 
in  ordinary  course  with  a  view  to  the  investigation  of  his  case,  and 
that  any  which  he  might  think  necessary  for  his  defence  would  be 
handed  to  him.  The  indictment  was  then  read,  and  Mr.  Abbott 
having  opened  the  case  for  the  Crown,  the  Attorney-General 
proceeded  to  address  the  jury.  His  speech  was  remarkable  only 
for  the  off-hand  way  in  which  he  disposed  of  the  suggestion  that 
the  prisoner  was  insane. 

•*The  prisoner,"  he  said,  "  had  been  in  business,  and  had  acted 
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as  a  merchant,  in  the  coarse  of  which  he  had  shown  himself  a  man 
of  sound  understanding  in  every  act  which  he  performed ;  and 
he  had  not  only  conducted  his  own  affairs  with  understanding,  but 
he  had  been  selected  by  other  persons  to  manage  theirs.  .  .  .  The 
prisoner  was  a  man  conducting  himself  like  others  in  all  the 
ordinary  circumstances  of  life — who  carried  on  business,  none  of 
his  family  or  friends  interfering — ^no  pretence  being  suggested 
that  he  was  unable  to  superintend  his  own  affairs.  What  clearer 
proofs,  then,  could  be  given  to  show,  contrary  to  the  defence  set 
up,  that  he  was  not  what  the  law  called  non  compos  mentis — 
that  he  was  an  accountable  being  ?  " 

The  test  of  insanity  here  suggested  is  certainly  a  very  crude 
one.  There  are  many  people  carrying  on  business  and  managing 
their  own  affairs,  who  are  firmly  persuaded  that  certain  portions 
of  their  physical  structure  are  composed  of  glass*  No  doubt 
such  persons  are  '* accountable  beings"  in  matters  generally,  but 
th^  are  not  accountable  so  far  as  concerns  their  insane  delusion. 

The  evidence  for  the  prosecution  having  been  led,  the  prisoner 
was  called  upon  to  make  any  defence  which  he  might  aesire  to 
offer.  Thus  m^dted,  Bellingham  rose  and  addressed  the  jury  in  a 
lengthy  speech,  delivered  with  the  greatest  coolness  and  self-pos- 
session. The  speech,  which  is  too  long  even  to  be  summarized 
here,  was,  from  the  prisoner's  iTuane  standpoint,  exceedingly  able 
and  lucid.  He  began  at  once  by  repudiating  the  defence  of 
insanity: — 

^*  I  feel  great  personal  obligation  to  the  Attorney-General  for 
the  objection  which  he  has  made  to  the  plea  of  insanity.  I  think 
it  is  far  more  fortunate  that  such  a  plea  as  that  should  have  been 
unfounded,  than  that  it  should  have  existed  in  fact.  I  am  obliged 
to  my  counsel,  however,  for  having  thus  endeavoured  to  consult 
my  interest,  as  I  am  convinced  the  attempt  has  arisen  from  the 
kindest  motives." 

Then,  after  having  craved  the  indulgence  of  the  jury  in  respect 
of  his  inexperience  as  a  speaker,  the  prisoner  went  on  to  discudm 
any  personal  animus  against  his  victim  : — 

*'  I  beg  to  assure  you  that  the  crime  yrhich  I  have  committed 
has  arisen  from  compulsion  rather  than  from  any  hostility  to  the 
man  whom  it  has  oeen  my  fate  to  destroy.  Considering  the 
amiable  character  and  universally-admitted  virtues  of  Mr.  Perceval, 
I  feel  if  I  could  murder  him  in  a  cool  and  unjustifiable  manner, 
I  should  not  deserve  to  live  another  moment  in  this  world.  Con- 
scious, however,  that  I  shall  be  able  to  justify  everything  which 
I  have  done,  I  feel  some  degree  of  confidence  in  meeting  the  stonn 
which  assails  me,  and  shall  now  proceed  to  unfold  a  catalogue  of 
circumstances  which,  while  they  narrow  up  my  own  soul,  will,  I 
am  sure,  tend  to  the  extenuation  of  my  conduct  in  this  honourable 
Court.  .  .  .  Until  this  fatal  catastrophe,  which  no  one  can  more 
heartily  regret  than  I  do,  not  excepting  even  the  family  of  Mr. 
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Perceval  himself,  I  have  stood  pure  alike  in  the  minds  of  those 
who  have  known  me  and  in  the  judgment  of  my  own  heart.  .  •  . 
For  this  affidr  I  had  the  carte  Uanche  of  the  Government,  as  I 
will  prove  hy  the  most  incontestable  evidence,  namely,  the  writing 
of  the  Secretary  of  State  himself." 

The  prisoner  then  narrated  the  circumstances  of  his  detention 
in  Russia,  being  moved  to  tears  at  several  incidents,  especially 
with  reference  to  the  sufferings  and  anxieties  of  his  wife.  Next 
he  detailed  the  history  of  his  frequent  applications  to  the  Govern- 
ment and  to  others  in  authority;  and  finally  he  proceeded  to 
develop  his  argument  in  justification  of  his  offence.  One  or  two 
sentences  suffice  to  indicate  its  general  drift : — 

'*  That  my  arm  has  been  the  means  of  Mr.  Perceval's  melan- 
choly and  lamented  exit,  I  am  ready  to  allow.  But  to  constitute 
murder,  it  must  clearly  and  absolutely  be  proved  to  have  arisen 
from  malice  prepense  and  with  a  malicious  design*  If  such  malice 
existed,  I  am  guilty ;  if  not,  I  look  forward  with  confidence  to  an 
acquittal." 

"When  a  Minister  is  so  unprincipled  and  presamptnons  at  any 
time,  but  especially  in  a  case  of  such  urgent  necessity,  to  set 
himself  above  both  the  Sovereign  and  the  laws,  as  has  been  the 
case  with  Mr.  Perceval,  he  must  do  it  at  his  personal  risk ;  for  by 
the  law  he  cannot  be  protected." 

"  The  direct  refusal  of  justice,  with  a  carte  blanche  to  act  in 
whatever  manner  I  thought  proper,  were  the  sole  causes  of  the 
fatal  catastrophe ;  and  Ministers  have  now  to  reflect  on  their  own 
impure  conduct  for  what  has  happened." 

On  the  conclusion  of  the  prisoner's  address,  his  counsel  led 
some  evidence  in  proof  of  the  unsound  state  of  his  mind ;  but,  in 
view  of  the  fact  that  the  trial  took  place  just  four  days  after  the 
offence  was  committed,  and  that  the  prisoner's  friends  were  nearly 
all  resident  in  Liverpool,  then  two  days  distant  from  London,  it 
is  not  to  be  wondered  that  this  evidence  was  not  of  a  satisfactory 
or  conclusive  character. 

The  Lord  Chief  Justice  (Mansfield)  having  summed  up,  the  jury 
retired,  and  after  an  absence  of  fourteen  minutes  they  returned 
with  a  verdict  of  "  Guilty."  The  prisoner,  who  displayed  some 
surprise,  but  no  concern  or  alarm,  was  at  once  sentenced  by  the 
Becorder  to  be  hanged  and  anatomized  on  the  following  Monday  (it 
beine  then  Friday  evening). 

Throughout  the  closing  scenes  of  his  life,  Bellingham  displayed 
the  utmost  fortitude  and  Christian  resignation.  To  his  wife  he 
wrote :  *'  It*s  not  possible  to  be  more  calm  or  placid  than  I  feel,  and 
nine  hours  more  will  waft  me  to  those  happy  shores  where  bliss 
is  without  alloy." 

The  only  complaint  which  he  made  was  contained  in  a  note 
written  the  night  preceding  his  execution  : — 
"  I  lost  my  suit  solely  through  the  improper  conduct  of  my 


76  THE  JUDICIAL  POWSBS  SXKBCISED 

attoamey  and  coubsel,  Mr.  Alley,  in  not  bringing  my  witnesses 
forward  (of  whom  there  were  more  than  twenty),  m  consequence, 
the  jadge  took  advantage  of  the  circumstance,  and  I  went  on  the 
defence  without  having  brought  forward  a  single  friend,  other- 
wise I  must  inevitably  have  been  acquitted." 

As  the  statement  here  made  was  utterly  unfounded  in  fact,  it 
can  only  be  regarded  as  another  proof  of  the  fatal  aberration  of 
Bellingnam's  understanding. 

Belfingham  was  executed  at  Newgate  on  the  morning  of  Mon- 
day, 18th  May  1812,  before  an  immense  concourse  of  spectators. 
His  bearing  upon  the  scaffold  was  worthy  rather  of  a  martyr  than 
of  an  assassin,  the  simplicity  and  gentleness  of  his  demeanour 
being  no  less  remarkable  than  the  fortitude  and  resignation  with 
which  he  met  his  fate. 

Whether  it  is  salutary  to  hang  madmen  like  Bellingham,  is  a 
question  on  which  there  is  room  for  difference  of  opinion.  The 
proposition  stated  at  the  outset  was  not  that  Bellingham  ought 
not  to  have  been  hanged,  but  that  Bellingham  was  insane,  and 
the  forgoing  narrative  seems  to  render  anv  further  argument 
upon  that  point  superfluous.  In  any  case,  it  was  neither  right 
nor  decent  to  hurry  Bellingham  to  the  scaffold  without  any 
serious  inquiry  as  to  his  state  of  mind.  Luckily,  thanks  to  the 
press»  the  railway,  and  the  telegraph,  such  a  proceeding  is  impos- 
sible in  our  own  dav. 


THE  JUDICIAL  POWERS  EXERCISED  UNDER  THE 
CONSTITUTION  OF  THE  UNITED  STATES. 

The  presidential  election  in  the  United  States  has  recently  taken 
place,  and  the  Democratic  candidate  has  been  successful.  The 
installation  of  Mr.  Cleveland  will  be  in  March,  when  we  may  again 
expect  to  see  the  newspapers  filled  with  the  doings  of  our  cousins 
across  the  Atlantic.  These  considerations  may  excuse  a  few 
remarks  at  this  time  on  the  constitution  of  the  United  States,  and 
especially  on  the  constitutional  functions  exercised  by  the  Supreme 
Court  at  Washington.  After  the  War  of  Independence,  as  is  well 
known,  the  States  formed  themselves  into  a  Confederation ;  each 
State  retaining  its  own  independence,— or  its  sovereign  rights,  as 
Americans  always  say, — ^the  Confederation  to  act  in  international 
matters — that  is,  in  dealings  with  foreign  States.  This  Confedera- 
tion only  lasted  for  a  short  time.  It  fell  to  pieces,  as  it  had  no 
power  to  maintain  itself.  There  was  no  central  authority  to 
enforce  its  decrees.  Each  State  judged  for  itself  how  far  it  would 
enforce  or  accept  the  decisions  of  the  Confederate  Assembly.  As 
was  said  at  the  time,  the  Confederate  Assembly  had  autiiority  to 
decree  everything,  but  power  to  enforce  notmng.    In  order  to 
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form  a  State  that  would  be  enduring,  the  Americans  formed 
themselves  into  a  Union,  and  made  the  constitution  of  the  United 
States.  Under  it,  each  State  reserved  its  own  independence  except 
in  so  far  as  it  surrendered  its  rights  to  the  Union.  But  the  second 
section  of  Act  VI.  clearly  indicates  the  relation  that  is  to  exist 
between  the  Union  and  each  State.  The  section  runs  as  follows : 
"This  constitution  and  the  laws  of  the  United  States  which  shall 
be  made  in  pursuance  thereof,  and  all  treaties  made  or  which 
shall  be  made  under  the  authority  of  the  United  States,  shall  be  tiie 
supreme  law  of  the  land,  and  the  judges  in  every  State  shall  be 
bound  thereby,  anything  in  the  laws  or  constitution  of  any  State 
to  the  contnury  notwithstanding."  Under  this  constitution  the 
United  States  has  flourished.  It  has  sufficed  to  meet  all  emer- 
gencies and  unite  all  the  nation  except  during  the  time  of  the 
Civil  War.  This  war  was  no  doubt,  in  a  sense,  fought  between 
those  who  supported  State  rights  on  the  one  side,  and  those  who 
supported  the  Union — the  Federalists — on  the  other ;  yet  at  the 
same  time  it  was  really  a  slave  war.  For  if  slavery  had  not  existed  in 
the  Confederate  States,  and  if  slave  States  had  not  had  the  power 
to  recover  their  fugitive  slaves  when  they  fled  into  free  States — if, 
in  short,  the  Americans  had  been  able  under  their  constitution  to 
restrict  slavery  to  the  slave  States,  there  would  never  have  been 
a  war;  and  those  who  supported  State  rights,  and  those  who 
supported  the  Union,  would  have  continued  peaceably  to  form  the 
great  parties  in  it,  just  as  we  divide  ourselves  into  Liberals  and 
Conservatives.  But  as  it  was,  no  change  could  be  made  in  the 
constitution — ^no  sufficient  majority  coula  agree  on  a  change,  and 
matters  drifted  into  war.  The  constitution  is  not  by  any  means  to 
be  blamed  for  this.  The  struggle  that  arose  could  end  only  as  it 
did,  or  in  a  dissolution  of  the  Union,  and  no  American  would  submit 
to  this.  It  is  not  our  intention  to  discuss  the  questions  at  issue 
during  the  Civil  War,  but  it  is  difficult  to  write  about  the  States 
without  mentioning  it.  It  formed  the  one  subject  with  which  the 
constitution  has  been  unable  to  cope.  In  all  other  respects  it 
appears  to  be — ^as  far  as  constitutions  can  claim  the  distinction — a 
model  constitution.  It  has  defined  the  powers  of  the  Legislature, 
the  executive  and  the  judicial  parts  into  which  it  is  divided,  and 
nothing  done  under  it  can  override  it.  It  is  the  supreme  law  of 
the  land.  It  is  especially  to  the  Courts  of  Law  that  the  duty  of 
upholding  it  is  delegated.  Each  State  can  make  laws  for  itself, 
but  they  must  be  in  conformity  with  the  constitution ;  pr  to  put 
it  otherwise,  the  Federal  Government  must  be  upheld,  and  the 
Supreme  Court  at  Washington  is  its  guardian.  State  laws.  Acts 
of  Congress — ^both  may  be  set  aside  by  it  at  the  suit  of  any  one 
interested.  The  reports  of  its  decisions  show  that  its  powers  have 
often  been  exercised.  Many  cases  in  times  prior  to  the  Civil  War 
show  how  free  States  Tainly  tried  by  State  laws  to  prevent  the 
operation  of  th$  law  that  •  persons   **  held   to   labour " — as  the 
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Americans  termed  slaves  —  were  property,  and  owners  could 
vindicate  them  in  any  part  of  the  Union.  It  is  therefore  in- 
teresting to  notice  what  the  powers  of  this  Court  were.  Its 
powers  are  ample,  but  are  most  accurately  defined.  It  was  of 
course  necessary  to  have  one  Court  to  determine  questions  under 
the  Union.  There  are  now  twenty-four  States  in  the  Union,  and 
if  there  have  been  no  Supreme  Court,  the  Courts  of  each  State 
would  of  course  have  decided  any  questions  that  arose,  and  in 
time  there  might  have  been  as  many  interpretations  of  the  con- 
stitution as  there  were  States.  Especially  is  this  so,  seeing  the 
Federal  Government  has  no  control  over  the  constitution  of  the 
State  Courts,  nor  over  the  judges  who  compose  them.  Again,  as 
questions  might  arise  between  the  Union  and  a  State,  or  between 
otates,  a  Supreme  Court  is  required  in  order  to  decide  such  dis- 
putes amicably.  In  order,  therefore,  to  have  a  tribunal  to  which 
all  might  appeal  in  any  matters  affecting  the  Union,  it  was  made 
part  of  the  supreme  law  that  there  should  be  one  Court 
of  last  resort  for  the  whole  country.  The  third  article  of 
the.  constitution  regulates  the  judicial  power.  The  first  section 
jenacts  that  it  shall  be  vested  in  one  Supreme  Court,  and  such 
Inferior  Courts  as  Congress  may  establish  :  the  judges — and  this 
is  important  to  notice — to  hold  office  during  good  behaviour,  and 
-not  during  pleasure ;  and  section  2  proceeds :  ''  The  judicial  power 
-shall  extend  to  all  cases  in  law  and  equity  arising  under  this 
constitution  and  the  laws  of  the  United  States,  and  treaties  made  or 
-which  shall  be  made  under  their  authority — to  all  cases  affecting 
ambassadors,  other  public  ministers,  and  consuls — to  all  cases  of 
admiralty  and  maritime  jurisdiction — ^to  controversies  to  which 
the  United  States  shall  be  a  party — ^to  controversies  between  two 
-x)r  more  States,  between  a  State  and  citizens  of  another  State, 
between  citizens  of  different  States,  between  citizens  of  the  same 
•State  claiming  lands  under  grants  of  different  States,  and  between 
•«  State  or  the  citizens  thereof,  and  foreign  States,  citizens,  or 
dBubjects.''  The  third  section  gives  it  original  jurisdiction  in  cases 
affecting  public  ministers  and  where  a  State  is  a  party,  and 
appellate  jurisdiction  in  the  other  cases.  The  Court  thus  created 
diners  in  some  respects  from  our  Courts.  It  is  not  like  tlie  House 
of  Lords,  for  instance.  The  House  of  Lords  is  the  Court  of  last 
resort  for  the  three  countries.  The  Supreme  Court  is  different.  It 
cannot  decide  what  we  may  call  an  ordinary  case  except  where 
an  amba89ador  or  a  State  is  the  litigant.  It  was  not,  in  fact,  created 
to  decide  questions  of  municipal  law.  Hence  it  is  that  when  we 
consult  American  law,  it  is  to  the  reports  of  the  different  State 
Courts  that  we  most  generally  refer.  At  the  same  time,  it  has 
admiralty  and  maritime  jurisdiction,  and  on  this  branch  of  law  its 
decisions  may  often  be  referred  to.  This  power  was  given  it,  in 
order  that  tne  American  law  on  this  subject  might  be  uniform, 
this  branch  of  the  law  being  in  fact  a  branch  of  public  law.    But 
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passing  this,  its  powers  extend  to  all  cases  arising  under  the  con- 
stitation,  and  jurisdiction  is  given  to  it  either  on  account  of  the 
character  of  the  litigant  or  on  account  of  the  nature  of  the  case. 
In  this  country,  where  there  is  no  written  constitution,  we  refer  to 
Parliamentary  history  on  all  constitutional  questions.  With  us, 
Parliament  is  omnipotent.  Our  constitution  dates  back  to  an 
early  age,  and  has  been  gradually  developed  into  what  it  is  now. 
In  America  the  constitution  is  modern,  is  written,  and  its  con- 
stitutional history  can  be  in  great  part  read  in  the  decisions  of  its 
Supreme  Court.  We  could  not  have  given  a  clearer  account  of 
its  powers  than  by  quoting  the  section  as  we  have  done.  But  on 
referring  to  the  Reports,  it  can  be  seen  that  it  has  exercised  its 
powers.  It  has  set  aside  State  laws.  It  has  set  aside  an  Act  of 
Congress.  It  has  declared  its  power  to  review  any  case  that 
affects  the  constitution.  The  learned  reader  is  referred  to  the 
interesting  report  of  the  case  of  Cohens  v.  The  State  of  Virginia^ 
decided  in  1820,  and  reported  in  the  6th  volume  of  Wheaton's 
Reports,  where  the  Court  sustained  its  jurisdiction  to  discuss  the 
constitutionality  of  a  State  Law  of  Virginia,  and  to  the  case  of 
Dred  Scott  decided  in  1857,  where  an  Act  of  Congress  was  under 
discusaon.  Constitutions  such  as  this  are  of  great  advantage  in 
many  respects.  In  this  democratic  age,  many  people  in  this 
conntiy  sigh  for  some  charter  to  which  to  refer  as  a  barrier  to 
changes  of  which  they  disapprove.  In  this  respect  it  is  very 
powerful.  The  powers  of  each  part  are  limited  by  it,  and  the 
Court  can  decide  acts  done  at  variance  with  it.  Not  that  it  may 
not  be  altered,  and  it  has  been  altered ;  for  instance,  slavery  has 
been  abolished.  But  alterations  can  only  be  made  in  a  particular 
way,  and  by  more  than  a  mere  majority.  On  the  other  hand, 
one  wonld  think  that  it  would  tend  to  make  constitutional  law 
technical  and  uninteresting.  A  constitutional  principle  is  fixed 
by  a  decision  in  a  Law  Court.  This  depends  on  the  facts  in 
the  case,  and  the  judgment  merely  extenas  to  the  case.  With 
us,  constitutional  questions  are  decided  in  Parliament;  the 
nation,  as  it  were,  decides  them,  and  we  read  our  constitution  in 
our  history.  It  does  seem  strange  that  people  should  agree  to 
submit  to  a  written  constitution ;  and  although  the  answer  to  this 
objection  is  that  it  is  necessary  in  a  Federal  State,  the  remark  can 
stul  be  made.  It  is  not  a  charter  of  their  liberties.  It  no  doubt 
guarantees  them,  but  it  limits  them.  An  American  will  speak 
not  of  it,  but  of  the  Declaration  of  Independence,  when  an 
Englishman  will  speak  of  Magna  Charta.  One  reason  given  why 
the  dedflions  of  the  Court  are  submitted  to,  is  said  to  be  Decause  it 
only  acts  as  a  law  Court.  It  does  not  declare  that  a  State  law  or 
an  Act  of  Congress  is  unconstitutional.  It  only  acts  when  parties 
are  before  it.  \¥hether  this  is  so  or  not,  it  is  at  any  rate  a  hapny 
accident  that  its  interference  takes  this  form*  But  it  is  not  tne 
purpose  of  this  paper  to  criticise,  but  merely  to  call  attention  to  the 


80  THE  TBTJE  STOBY  OF  OPHELIA. 

functions  discharged  in  America  by  the  Supreme  Court.  We 
can  envy  the  profession  there  in  being  able  to  practise  consti- 
tutional law.  If  it  does  become  technical,  this  does  not  make  it 
less  interesting  to  lawyers.  As  the  guardians  of  it,  they  must 
play  a  great  part  in  public  life;  and  perhaps  the  Americans  have  the 
best  of  it.  Our  liberties  may  be  endangered  by  a  vote  in  Parliament, 
theirs  at  least  have  tlie  safeguard  of  the  glorious  uncertainties  of 
the  law. 


THE  TRUE  STORY  OF  OPHELIA;  OR,  THE 
DEATH  OF  MISS  STOUT. 

Passing  over  for  the  present  the  period  of  the  last  two  Stuarts, 
so  rich  in  important  and  picturesque  political  trials,  we  find  our 
attention  arrested  by  a  case  which  at  the  time  excited  public 
feeling  throughout  England  to  an  unusual  degree.  Had  it 
occurred  in  our  own  days,  it  would  have  filled  the  newspapers  with 
sensation,  and  might  even  have  been  deemed  worthy  of  notice  in 
the  veiT  throes  of  a  presidential  election. 

At  the  close  of  the  seventeenth  century  there  dwelt  in  the  little 
town  of  Hertford  a  young  Quaker  gentlewoman  named  Mistress 
Sarah  Stout  Her  means  were  good,  her  father,  who  had  amassed 
considerable  wealth,  having  made  her  his  sole  executrix,  and  given 
her  the  greater  part  of  his  personal  estate.  She  lived  with  her 
mother,  and  passed,  to  all  outward  appearance,  a  quiet,  happy, 
retired  life.  But  beneath  this  veil  of  humdrum  monotony  a 
constant  struggle  was  going  on  between  the  strict  principles  of 
the  sect  in  which  she  had  been  brought  up,  and  which  she  lacked 
sufficient  strength  of  mind  to  break  away  from,  and  those  impulses 
toward  innocent  pleasure  and  freedom,  natural  to  a  young,  well- 
educated  girl.  The  few  letters  written  by  her  which  have  come  down 
to  us  are  couched  in  the  easy,  graceful  style  of  a  refined  woman, 
and  we  can  judge  of  the  repugnance  with  which  she  received  the 
tirades  of  a  certain  **  Theoptiilus,  a  watchman,"  who  on  one  occa- 
sion at  least  preached  in  her  mother's  house,  and  before  an  audience 
of  some  twenty  or  thirty  people  pointedly  addressed  himself  to 
her  backslidings,  telling  her  that  "  her  mother's  falling  outwardly 
in  the  fiesh  should  be  a  warning  to  her  that  she  should  not  fall 
outwardly."  From  such  "canting  stuff,"  as  she  termed  it,  she 
turned  with  pleasure  to  the  only  congenial  society  that  seems  to 
have  been  opened  to  her,  that  of  the  Cowpers,  a  neighbouring 
county  family.  Sir  William  Cowper  and  his  eldest  son  were 
members  for  the  borough,  which  was  far  from  being  a  pocket  one, 
and  the  steady  support  they  had  received  in  their  election  stru^les 
from  Miss  Stoufs  father  had  been  the  origin  of  a  friendship  long 
since  ripened^  into  intimacy.  When  in  London,  whither  business 
connected  with  her  investments  sometimes  called  her,  she  was  a 
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welcome  gnest  at  the  house  of  William  Cowper,  Jan.,  and  his 
younger  brother  Spencer  Cowper,  both  barristers  in  good  and 
increasing  practice.  The  elder  brother  in  fact  was  a  King's 
coonsel,  leader  of  the  Circuit,  and  afterward,  as  Lord  Chancellor, 
played  a  great  and  honourable  part  in  the  public  affairs  of  the 
nation.  {Vide  his  life  in  Campbell's  well-known  IJives  of  the 
Chancellors.)  The  younger  brother  was  frequently  pressed  by 
Miss  Stout  to  stay  at  her  mother's  house  when  the  assizes  brought 
him  to  Hertford,  but  he  preferred  sharing  the  lodgings  of  nis 
brother. 

On  one  occasion,  however,  that  of  the  spring  assizes,  1699,  the 
elder  Cowper  was  detained  in  town,  and  Spencer,  with  the  natural 
desire  of  a  young  barrister  to  save  himself  needless  expense, 
accepted  her  invitation.  Arrived  at  Hertford,  he  found  that  his 
usual  lodgings  had  been  kept  for  him,  so  that  there  was  nothing 
to  be  done  but  to  take  them.  He  dined  with  the  Stouts,  explained 
to  them  the  unavoidable  disappointment,  and  returned  to  their 
house  in  the  evening  for  the  purpose  of  paying  the  young  lady 
some  interest  upon  an  investment  he  had  made  for  her.  As  the 
evening  passed  on,  the  mother  left  the  room.  About  eleven  Miss 
Stout  ordered  her  maid  to  warm  Mr.  Cowper's  bed,  to  which  he 
made  no  objection,  and  the  servant  accordingly  went  up-stairs.  In 
a  quarter  of  an  hour's  time  she  heard  the  m>nt  door  slam,  and 
after  an  uncertain  interval  spent  in  dawdling  after  the  manner  of 
maid-servants,  she  came  down  to  find  the  parlour  empty.  Neither 
Miss  Stout  nor  Mr.  Cowper  returned,  but  the  mother  seems  to 
have  felt  no  great  uneasiness,  and  like  a  thunder-shock  came  the 
news  in  the  morning  that  her  daughter's  body  had  been  found 
floating  in  the  mill-pond. 

On  the  same  day  a  hurried  inquest  was  held,  and  an  open 
verdict  returned.  Cowper,  without  again  visiting  the  mother^s 
house,  left  the  town  with  the  rest  of  the  bar,  and  at  first  the  whole 
matter  seemed  likely  to  blow  over.  But>  as  we  all  know,  tongues 
in  a  country  town  will  wag,  and  it  was  not  long  before  scandalous 
stories  got  afloat  affecting  the  poor  girl's  reputation.  Mrs.  Stout 
too  had  her  dormant  suspicions  roused,  when  on  examination  of  her 
husband's  affitirs,  she  found  the  estate  deficient  by  £1000  of  the 
figure  at  which  she  had  estimated  it.  The  Quakers  loudly  pro- 
tested that  it  was  an  impossibility  that  one  possessed  of  ''the  inner 
liffht,"  although  a  backslider,  should  commit  suicide,  and  the  con- 
iomt  influence  of  all  these  causes  led  to  an  exhumation  of  the 
body  on  April  28th,  at  which  six  medical  men  were  present.  Five 
of  these  unhesitatingly  agreed  that  the  deceased  was  not  drowned, 
but  was  dead  before  being  thrown  into  the  water,  and  as  the  dis^ 
sentient  happened  to  be  Sir  William  Cowper's  family  surgeon,  his 
refusal  to  join  in  his  colleagues'  opinion  only  increased  ^e  burden 
of  suspicion.  At  this  point  another  circumstance  came  to  light. 
It  appeared   that  on  the   very    night    of    Miss   Stoat's    death 
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of  about  nineteen  that  saved  themiselyes,  some  by  boats  and  others 
hy  swimming ;  but  there  was  no  more  saved  out  of  the  ship's 
complement,  which  was  between  five  hundred  and  six  hundred, 
and  the  rest  I  saw  sinking  down  right,  some  twenty  at  a  time." 
Clement  was  succeeded  by  another  tar,  one  Richard  Gin  (most 
appropriate  name  for  a  grog-loving  mariner),  and  ultimately  the 
prosecution  proceeded  to  the  case  agmnst  the  other  three  prisoners, 
the  substance  of  which  has  already  been  stated.  Here  the  pro- 
secution rested. 

Cooper  opened  his  defence  at  some  length,  first  pointing  out 
that  tne  whole  case  amounted  merely  to  suspicion,  then  dealing 
with  the  medical  evidence,  giving  a  full  account  of  his  own  actions 
on  the  night  in  question,  and  attributing  the  prosecution  to  the 
combined  malice  of  the  Quakers  and  of  his  family's  political 
opponents*  He  referred  to  certain  letters  of  the  deceased,  which 
he  should  produce,  and  which  would  afford  a  key  to  the  whole 
mystery,  protesting,  however,  that  if  he  stood  there  singly  in  the 
case  of  his  own  Uf e  he  would  not  do  so,  but  the  consideration  of 
the  three  innocent  men  arraigned  with  him  compelled  him  to 
adopt  this  course.  Closing  in  a  somewhat  rhetorical  strain,  he  was 
told  by  the  judge  ^*  not  to  flourish  too  much." 

The  first  batch  of  his  witnesses  were  tlie  constable  and  other 

Earish  officials  present  at  the  taking  of  the  body  out  of  the  water, 
ut  their  testimony  substantially  agreed  with  that  already  given 
for  the  Crown. 

Next  came  the  doctors  for  the  defence,  nine  London  physicians 
and  the  distinguished  anatomist,  William  Cowper,  who,  though 
bearing  the  same  name,  was  no  relation  to  the  prisoner.  This 
gentleman  gave  a  full  expression  of  the  whole  process  of  drowning, 
pointing  out  the  important  distinction  between  those  voluntarily 
and  involuntarily  drowned.  The  latter  class,  in  their  struggle  for 
life,  will  invariably  swallow  a  considerable  amount  of  water,  but  the 
suicide,  keeping  his  breath  for  a  speedy  suffocation,  may,  with 
sufficient  resolution,  attain  his  end  without  swallowing  any  water 
whatever.  As  to  the  sinking  of  bodies,  he  detailed  various 
experiments  he  had  made  with  dogs,  with  a  view  to  the^  trial, 
resulting  in  the  conclusion  that  dead  bodies  necessarily  sink  if 
there  be  no  distension  to  bring  them  up,  but  that  distention  may 
happen  either  before  or  after  death,  so  that  no  inference  can  be 
drawn  from  the  fact  of  a  body  floating  or  sinking.  The  reason  of 
fastening  weights  to  those  deceased  at  sea  he  explained  to  be  not 
so  much  to  smk  them,  as  to  prevent  their  rising  afterward. 
Another  witness,  Dr.  Crell,  being  interrupted  by  the  judge  whilst 
referring  to  some  ancient  authors,  retorted  that  he  saw  no  reason 
why  he  should  not  quote  the  fathers  of  his  ^profession  in  the  case 
« as  well  as  you  gentlemen  of  the  long  robe  quote  Coke  on 
Littleton  in  others ; "  a  remark  which  shows  that  even  so  late  as 
the  close  of  the  seventeenth  century  the  medical  profession  looked 
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rather  to  books  than  experiment  for  their  knowledge,  and  had  the 
same  odd  costom  of  valning  anthorities  by  age,  which  still  prevails 
amongst  ''  the  gentlemen  of  the  long  robe/' 

The  defence  then  called  witnesses  to  prove  deceased's  melan- 
choly state  of  mind,  and  in  this  they  had  great  success,  more 
than  one  person  proving  that  she  had  expressed  an  intention  of 
drowning  herself,  and  had  confessed  that  she  was  in  love  with 
one  she  could  not  marry.  This  point  Cowper  clenched  home, 
prodocinff  the  promised  letters,  in  which  her  unfortunate  pas- 
sion for  himseli  was  only  too  clearly  expressed,  her  last  letter, 
written  four  days  before  her  death,  containing  the  words,  "  I 
won't  fly  for  it ;  come  life,  come  death,  I  am  resolved  never  to 
desert  you."  As  to  this  also  the  future  Chancellor  gave  evidence, 
showing  that  his  brother  had  used  all  reasonable  means  to 
disenchant  Miss  Stout  of  her  unrequited  affection. 

The  mystery  was  now  sufficiently  solved.  Cowper's  movements 
after  leaving  the  house  were  fully  accounted  for.  His  financial 
relations  with  the  deceased  had  not  been  referred  to  by  the  prose- 
cation,  bat  for  the  more  complete  clearing  of  his  name  he  showed 
that  his  only  dealing  of  this  kind  had  been  to  find  a  mortgage 
security  for  a  small  sum,  the  interest  of  which  he  had  paid  her  on 
the  eventful  evening.  The  case  against  the  other  three  prisoners, 
consisting  in  merely  -loose  expressions  grossly  exaggerated  by 
ignonmt  and  malevolent  witnesses,  was  dissipated,  it  bemg  clearly 
proved  that  they  were  in  town  on  assize  business,  and  the  very 
frankness  of  their  conversation  with  respect  to  Miss  Stout,  whom 
one  of  them  had  previously  unsuccessfully  courted,  was  inconsistent 
with  their  guilt.  The  exhumation,  which  had  placed  the  lives  of 
the  prisoners  in  such  jeopardy,  had  had  the  one  good  result  ot 
establishing  the  poor  girl's  chastity,  and  when  the  case  for  the 
defence  was  closed  there  could  be  no  doubt  what  the  verdict  would 
be.  The  judge,  a  weak,  fatuous  man,  summed  up  shortly  and 
generally,  excusing  himself  from  going  into  the  details  of  the 
evidence  on  the  score  of  faintness,  and  after  half  an  hoar's 
coDsideration  the  jury  returned  a  verdict  of  "  Not  Guilty." 

Thas  ended  a  case  which  we  have  very  imperfectly  summarized. 
Some  subsequent  proceedings  were  taken  in  Chancery,  the  heir 
suing  out  a  writ  of  appeal  (a  procedure  abolished  by  a  statute  of 
George  IV.),  bat  they  came  to  nothing,  and  the  war  of  pamphlets, 
in  which  the  heated  contestants  on  either  side  cooled  off  their 
feelings,  gradaally  ceased.  Among  these  tmnsient  fewUletonSy  one, 
entitled  A  Beply  to  the  Hertford  Letter^  is  worth  noting  as  con- 
taining a  fall  and  apparently  sound  examination  of  the  whole 
sobject  of  drowning.  It  may  be  found  in  Howell's  State  Trials 
(ed.  1816),  vol.  xiii.  p.  1218,  and  there  too  the  reader  curious  for 
more  details  may  consult  in  extenso  the  whole  proceedings  upon 
the  trial,  occupying  more  than  140  closely-printed  columns.  He 
may  also,  if  he  pleases,  find  in  the  once  famous  novel,  the  New 
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Atalantisj  written  by  Swift's  friend,  Mrs.  Manley,  a  malicioas 

Presentation  of  the  worst  hypothesis  of  the  whole  affair,  Cowper 
eing  '^  Moses,"  and  Miss  Stoat  "  Zara." 
Spencer  Cowper  subsequently  made  a  distinguished  mark  in 
life,  becoming  a  jud^e  of  the  Court  of  Common  jPleas.  We  are 
told,  and  may  well  believey  that  he  was  ever  cautious  and  merciful 
in  trials  for  murder,  nor  was  the  character  of  *'  Ophelia,"  to  him, 
a  mere  creature  of  the  poet's  imagination. — Albany  Law  JounvoL 
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The  Order  of  the  Coif.    By  Alexander  Pulling,  Seijeant-at- 
Law.    London  :  W .  Clowes  &  Son,  Limited,  1884. 

The  preparation  of  this  book  has  evidently  been  a  labour  of  love 
to  the  learned  author,  and  it  is  issued  in  most  sumptuous  shape. 
Its  spacious  pages,  with  ample  meadow  of  margin,  its  large  and 
legible  type,  and  the  marginal  rubrics  to  each  paragraph,  make  it 
quite  a  luxury  to  read ;  while  its  handsome  external  appearance 
and  the  excellence  of  its  illustrations  will  render  it  dear  to  the 
heart  of  every  possessor  of  a  library.  But  we  must  not  consider  it 
in  the  light  of  a  mere  literary  ornament ;  it  is  really  a  sound  and 
honest  piece  of  work.  Serjeant  Pulling  tells  us  a  great  deal  about 
his  own  order,  of  which  he  is  naturally  proud,  and  incidentally 
we  learn  also  a  great  deal  about  the  history  of  the  English  Bar. 
The  Order  of  the  Coif  has  at  last,  we  are  afraid,  fallen  upon  evil 
days  after  successfully  resisting  many  attacks  upon  its  constitu- 
tion. It  has  had  not  a  few  enemies  even  among  the  leading  men 
of  the  profession  with  which  it  was  associated.  Lord  Chancellor 
Campbell  appears  to  have  had  a  decided  antipathy  to  it ;  not  only 
did  he  attempt  to  curtail  its  privileges  and  diminish  its  glory  when 
he  thought  he  had  the  power  to  do  so,  but  he  has  made  statements 
concerning  it  in  his  Lives  of  the  Chancellors  which  our  author 
proves  to  be  both  inaccurate  and  unfounded. 

The  Order  of  the  Coif  can  boast  of  an  antiquity  such  as  is 
possessed  by  few  fraternities.  When  Chaucer  wrote,  it  was  already 
a  very  ancient  institution ;  for  a  long  period  after  the  Norman 
Conquest,  we  find  the  only  legally-recognised  advocates  to  have 
been  the  Serjeant  Counters,  so  called  from  the  conte,  narrati4),  or 
statement  by  which  the  pleadings  were  opened.  These  advocates 
were  called  by  writ  of  summons  under  the  Great  Seal,  ad  statuvi 
et  gradiMth  servientes  ad  legem.  The  distinctive  feature  in  the 
costume  of  the  Serjeants  was  the  coif,  which  had  no  connection 
whatever  with  the  clerical  tonsure,  as  has  been  so  often  incor- 
rectly stated.    The  coif  was  a  close-fitting  head-covering  made  of 
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white  lawn  or  silk,  in  shape  not  unlike  a  Knight  Templar's  cap. 
Its  assumption  was  obligatory  on  the  brothers  of  the  order,  and 
the  wearers  had  the  privilege  of  remaining  covered  even  in  the 
royal  presence.  Many  examples  of  the  coif  in  its  original  form  are 
to  be  found  in  monumental  effigies  and  old  pictures.  It  is  repre- 
sented as  a  not  particularly  becoming  white  night-cap-like  cover- 
ing, coming  over  the  ears  and  reaching  down  behind  to  the  nape 
of  the  ne^*  In  late  times,  as  every  one  knows,  its  shape  has 
midergone  much  modification ;  it  now  appears  on  the  crown  of 
ordinary  wigs  as  a  round  space  covered  by  a  small  piece  of  black 
silk  ana  edged  with  a  white  frill.  Lord  Campbell  informs  us  that 
the  coif  consisted  of  a  black  velvet  cap,  and  that  it  was  assumed  to 
conceal  the  want  of  the  classical  tonsure  by  advocates  who  were 
not  ecclesiastics.  Serjeant  Pulling,  however,  clearly  proves  that 
the  coif  and  the  tonsure  had  never  anything  to  do  with  each  other. 
The  coif  was  originally,  as  we  have  seen,  a  white  head-covering : — 
at  the  Bevolution  were  introduced  the  enormous  wigs  wnich 
speedily  got  so  fashionable.  As  these  wigs  were  so  large  as  com- 
pletely to  hide  the  coif,  it  became  necessary  to  invent  some  device 
by  which  the  honourable  badge  of  the  order  would  be  enabled  to 
be  seen ;  and  as  on  the  top  of  the  white  coif  the  old  fashion  had 
been  for  the  judges  and  Serjeants  to  wear  a  small  skull-cap  of 
black  silk  or  velvet,  the  perruquiers  of  the  last  century  contrived 
the  round  patch  of  black  and  white  as  a  diminutive  representation 
of  the  coit  and  cap.  In  connection  with  this  subject  we  may 
notice  that  there  is  a  very  interesting  chapter  on  the  robes  not 
only  of  the  Serjeants   (who  appear  to  have  rejoiced   in    many 

?orgeous  costumes),  but  of  the  Bar  in  general.  It  is  curious  to 
na  that  the  silk  gown  costume  which  now  distinguishes  Queen's 
Counsel  was  first  adopted  as  mourning  at  the  funeral  of  Queen 
Anne ;  it  has  been  adhered  to  ever  since,  and  serves  as  a  standing 
reminder  of  the  death  of  a  sovereign  whose  demise  is  a  matter  of 
proverbial  notoriety. 

The  privileges  enjoyed  by  the  Brethren  of  the  Coif  were  at  one 
time  considerable.  Apart  from  the  social  precedence  to  which 
they  were  entitled — ^ranking  above  Companions  of  the  Bath  and 
Esquires — the  bar  of  the  Court  of  Common  Pleas  was  exclusively 
composed  of  members  of  the  order.  This  privilege  existed,  our 
author  says,  from  time  immemorial,  and  continued  down  to  a  very 
recent  date.  In  1834,  an  attempt  was  made  to  abolish  it  by  royal 
mandate;  but  though  this  was  acted  on  for  a  few  years,  it  was  after 
fall  consideration  held  to  be  invalid,  and  the  judges  reverted  to 
the  ancient  practice  of  giving  exclusive  audience  to  the  Serjeants- 
at-Law.  Becent  legislation,  however,  has,  as  might  be  expected, 
abolished  such  a  long-cherished  privilege  of  the  order. 

A  very  interesting  chapter  m  this  volume  is  devoted  to  an 
account  of  the  history  of  the  apprenticii  ad  legem.  Originally 
mentioned  in  an  ordinance  of  date  1292,  long  before  the  existence 
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of  any  of  the  Inns  of  Coorty  they  were  then  probably  regarded 
rather  as  lyros  than  experts,  Tion  ervditi  sed  stvderUes.  After- 
wards, however,  we  find  the  position  of  apprentices  very  much 
raised :  they  became  a  body  of  considerable  importance^  and  the 
term  apprentice  got  to  be  nearly  synonymous  with  Pleader  or 
Coanseiior,  the  jimior  apprentices  only  being  regarded  as  learners, 
while  the  apprerdicius  ad  Barros  gradnally  got  the  name  first  of 
Utter  Barrister  and  then  Barrister-at-Law.  It  is  carious  to  note 
that  the  terms  ^'Onter  Bar"  and  ^' Inner  Bar"  have  different 
significations  according  as  they  are  employed  at  the  Inns  of  Court 
or  at  Westminster  Hw.  At  the  former,  the  Utter  Barrister  was 
the  advanced  apprentice  of  the  law  who  has  passed  the  harre  of 
his  Inn,  and  become  one  of  the  apprtnUeii  ad  barros  or  Grentlemen 
of  the  Bar ;  whilst  the  junior  class,  or  students,  were  kept  within 
the  barre^  and  denominated  apprerUicii  infra  barros,  Inner  Barris- 
ters, or  gentlemen  under  or  below  the  Bar — a  designation  applied 
to  them  even  when,  after  years  of  study,  theypractised  as  drafts 
men,  conveyancers,  or  special  pleaders.  In  Westminster  Hall,  on 
the  other  hand,  the  expression  **  within  the  Bar  "  had  an  exactly 
opposite  meaning, — ^the  more  advanced  of  the  apprentices  being  in 
due  form  called  from  the  Outer  Bar,  by  special  favour,  and 
generally  referred  to  in  the  Courts  as  the  Gentlemen  of  the 
Inner  Bar ;  whilst  those  not  so  distinguished  or  privileged,  had 
been  usually  called  the  Gentlemen  of  the  Outer  Bar. 

Space  will  not  permit  to  do  more  than  merely  call  attention  to 
the  extremely  interesting  account  which  Serjeant  Fulling  gives  of 
the  origin  and  progress  of  the  different  Inns  of  Court.  Begun  in 
a  comparatively  accidental  way  as  voluntary  societies  in  the  hostels 
or  town  mansion-houses  of  great  noblemen  or  large  orders  like 
that  of  the  Knights  Hospitallers,  they  became  ere  long  the  powerful 
and  wealthy  bodies  which  have  exercised  such  an  influence  on 
the  English  Bar. 

There  is  a  great  deal  not  only  of  interesting  reading,  but  of 
sound  antiquarian  research  in  this  work.  It  must  remain  the 
standard  source  of  information  regarding  an  order  which,  if  not 
exactly  moribund,  has  within  late  years,  by  the  effect  of  modern 
legislation,  received  a  blow  from  which  it  seems  doubtful  if  it 
will  recover.  Whether  it  is  expedient  that  an  order  which  is 
older  than  the  oldest  title  in  tne  English  Peerage,  and  which 
came  into  existence  centuries  before  any  order  conferring  a 
title  of  honour  was  in  existence  in  England,  is  a  question  into 
which  we  cannot  here  enter.  It  seems,  however,  to  have  received 
but  scant  courtesy  at  the  hands  of  those  who  were  most  bound 
to  protect  it,  and  it  might  be  worth  while  considering  whether 
some  method  such  as  that  suggested  by  the  author  could  not  be 
devised  whereby  such  an  honourable  and  ancient  order  might  be 
prevented  from  sinking  into  oblivion. 

Besides  the  graver  matter  contained  in  this  book,  there  are 
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several  good  legal  anecdotes,  with  one  or  two  of  which  we  shall 
coDclade.  Here  is  one  about  Baron  Watson — not  the  present 
Baron,  but  one  of  the  old  Barons  of  Exchequer :  *^  Baron  Watson, 
when  at  the  Bar,  used  to  ride  a  horse  of  such  antiquity  that  he 
spoke  of  it  as  having  been  his  charger  at  Waterloo  when  he  was 
a  comet  of  dragoons.  Arguing  in  the  Court  of  Common  Pleas 
on  the  provisions  of  the  Statute  of  Frauds  as  to  contracts  of 
the  value  of  £10,  he  is  said  to  have  very  prosily  reiterated  the 
words,  '  Suppose,  my  lords,  that  I  contract  to  sell  my  horse,' 
luitil  he  was.  to  the  extreme  amusement  of  the  Court  and  the 
Bar,  interrupted  by  the  Chief  Justice  Jervis  with  the  remark, 
*Bat  you  must  make  it  out  to  be  of  the  value  of  £10/  " 

Here  is  another  horse  story  : — 

"Sir  John  Byles,  so  long  known  in  Westminster  Hall  as 
Serjeant  and  judge,  and  before  that  time  as  the  author  of  the 
faxnoQS  work  on  tne  Law  of  Bills  of  Exchange,  was  long  in  the 
habit  of  counteracting  the  effects  of  his  sedentary  pursuits  by 
horse  exercise.  A  horse  which  for  many  years  carried  him  to 
Westminster  Hall  and  the  Temple  and  on  Circuit,  got  the 
name  of  '  Bills/  and  had  become  so  used  to  his  rider's  methodi- 
cal habits  that  he  would  stop  opposite  his  chambers  in  the 
Temple  and  remain  unattended  until  the  Serjeant  was  ready 
to  go  to  Westminster.  The  well-known  figure  of  both  master 
and  horse  got  the  name  of  ^Byles  on  Bills,  and  punctually  at 
half-past  ten  their  arrival  opposite  the  private  entrance  to  the 
Common  Pleas  might  be  noted.  When  on  one  occasion  the 
learned  Serjeant  was  detained,  and  the  business  of  the  Court  of 
Common  Pleas  was  delayed  in  consequence,  the  judges  not  being 
able  to  proceed  with  the  business,  a  question  was  asked  what  the 
judges  were  waiting  for, — whether  for  Coke  upon  Littleton  or  the 
Term  Reports  ? — a  sly  old  barrister  suggested  that  it  was  for 
neither  the  one  nor  the  other,  but  for  Byles  on  Bills  ! " 


hitcriiaiioiud  Law  and  International  Relations :  An  Attempt  to 
ascertain  the  Best  Method  of  discussing  the  Topics  of  Intei^ 
national  Law.  By  J.  K.  Stephen,  B.A.,  of  the  Inner 
Temple,  Barrister-at-Law.  London:  Macmillan  &  Co. 
1884. 

The  aim  of  Mr.  Stephen's  essay  is  "  to  state  a  theory  and  to  give 
an  outline  of  its  application ; "  and  he  begins  with  a  criticism  of 
the  theoretical  view,  which  he  regards  as  untenable,  and  with  an 
explanation  of  the  theoretical  view,  which  he  wishes  to  maintain. 

According  to  our  author,  there  are  certain  persons  who  hold  that 
there  is  sucn  a  thing  as  International  Law.  And  of  these  persons 
he  recognises  two  classes — the  class  of  true  believers,  who  are  in 
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earnest  with  tbeir  belief;  and  the  class  of  nominal  adherents,  who 
profess  this  belief,  not  from  any  great  faith  in  it,  bnt  because  they 
nave  nothing  better  to  offer  in  its  place.  It  is  plain,  that  if  the 
views  of  the  first  class  are  proved  to  be  unfounded,  the  views  of 
the  second  class  fall  by  implication.  Mr.  Stephen  takes,  as 
representative  of  the  first  class.  Professor  Biuntschli ;  and  having 
stated  his  theory,  proceeds  to  demolish  it  by  methods  associated 
mainly  with  the  name  of  the  late  Mr.  Austin.  The  chief  points 
upon  which  those  rely  who  deny  the  existence  of  International 
I^Bw^are — (1)  that  there  is  '*  no  enacted  and  promulgated  law  for  the 
regulation  of  national  conduct ; "  that  (2)  there  is  *^  no  tribunal  for 
the  enforcement  of  such  law; ''  and  that  (3)  '*  nations  are  practically 
living  in  a  state  of  anarchy,  where  might  is  right  and  the  strongest 
can  have  his  way." 

That  these  three  pro|x>sitions  indicate  grave  imperfections  in 
the  structure  of  International  Law,  no  one  will  be  disposed  to  deny ; 
but  that  they  negative  the  possibility  of  the  existence  of  such  a 
science  is  much  less  certain.  What  they  actually  establish,  is 
what  no  one  ever  disputed,  viz.  that  International  Law  is  not 
law  in  Austin's  sense.  We  venture  to  think  that  it  is  at  least 
doubtful  whether  this  result  is  of  great  value ;  and  to  point  out 
that,  to  warrant  the  rejection  of  a  theory,  something  more  is 
necessary  than  the  assumption  of  a  rival  theoiy,  the  validity  of 
which  is,  at  least,  as  open  to  question. 

Having  thus  cleared  the  ground,  Mr.  Stephen  proceeds  to  state 
the  theory  which  it  is  his  desire  to  advocate.  A  State  is  a  nation 
in  so  far  as  it  is  related  to  other  States, — in  so  far,  that  is  to  say, 
as  it  constitutes  a  term  in  international  relations  ;  and  he  attempts 
in  the  second  part  of  his  essay  to  arrange  and  classify  these 
relations,  or  rather  to  indicate  the  method  of  arrangement  and 
classification  which  he  approves.  His  purpose  is  to  suDstitute  for 
a  theory  of  law,  a  scheme  of  international  relations,  in  order  to 
ascertain  rather  what  nations  have  done,  than  what  they  ought  to 
do ;  in  short,  to  investigate  international  custom.  But  if  such  a 
method  is  suitable  and  appropriate,  does  not  the  very  fact  of  its 
suitability  and  propriety  throw  a  very  instructive  light  on  the 
character  of  these  relations  f  Does  it  not  indicate  that  they  are  now 
in  a  stage  which  municipal  law,  in  the  course  of  its  development, 
has  long  transcended,  but  in  which  it  relied  for  the  execution  of 
its  decrees  upon  self-help,  supported  by  the  approval  of  public 
opinion,  and  accepted,  for  judgments  and  sentences,  the  awards 
of  private  arbiters  ?  And  does  this  indication  not  go  far  to  sug- 
gest the  true  character  of  the  bond  which  holds  nations  together  I 

"  The  development  of  consciences ''  is  Mr.  Stephen's  equivalent 
for  das  geweine  EechUibevmsstsein  der  Mensahlieit  auszvbUdcn  ! 
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TJu  Law  of  Mortgages  of  Seal  and  Personal  Property.  By  Charles 
T.  Boone,  LL.B.  San  Francisco :  Sumner,  Whitney,  &  Co. 
1884. 

Some  time  a^  we  had  the  pleasure  of  publishing  a  notice  of  a 
trig  little  book  by  Mr.  Boone  on  the  Law  of  Real  Property.  It 
was  tiny,  beautifully  printed,  neatly  bound  in  law  sheep,  and  was 
one  of  a  series  still  appearing,  uniform  within  and  without  in  plan. 
The  object  was  to  furnish  the  lawyers,  not  only  of  California,  but  of 
all  places  where  English  or  American  law  prevails,  with  terse  and 
comprehensive  treatises,  each  presenting  a  larger  number  of  points 
and  authorities  than  octavo  works  on  the  same  subjects,  and  thus 
'*  to  save  tw*o-thirds  of  the  time,  three-fourths  of  the  shelf-room, 
and  one-half  of  the  price  expended  upon  the  ordinary  law  books." 
Whether  time  is  saved  may  be  a  question ;  but  there  can  be  no 
(ioubt  as  to  the  justice  of  the  other  two  pleas.  There  are  now 
thirteen  or  fourteen  volumes  of  the  series  in  the  hands  of  the 
public;  and,  even  allowing  a  considerable  deduction  for  Trans- 
atlantic tall- talk,  this  ^'  pony  series/'  as  it  is  called,  seems  to  have 
been  found  accurate,  handy,  and  reasonably  full.  We  fear  that  it 
woald  not  repay  any  Scottish  publisher  to  enter  on  a  similar  under- 
taking :  more's  the  pity ;  but  London  should  look  to  its  laurels, 
and  not  rely  for  its  legal  handbooks  on  vadv  7aecur)is  of  popular  and 
therefore  dubious  utility. 

This  volume  is  the  latest  of  this  pony  series.  It  does  not  interest 
the  Scottish  lawyer  so  much  as  Mr.  Boone's  earlier  work.  But  it 
does  suggest  certain  reflections  arising  from  the  total  disparity  of 
the  Scottish  and  English  systems  of  security  for  debt.  So  far  as 
the  security  is  real,  meaning  by  that  heritable,  the  question  arises 
whether,  after  all,  our  system  of  registration  atones  by  its  certainty 
for  the  want  of  that  flexibility  which  has  enabled  the  Chancery 
Conrts  to  invent  and  foster  the  equitable  mortgage  involved  in  a 
mere  agreement  to  mortgage,  in  an  assignment  of  rents  and  profits, 
or  in  a  deposit  of  title-deeds.  And  in  the  case  of  chattel  mortgage, 
is  it  more  of  a  misfortune  or  of  a  blessing  to  Englishmen  to  live 
in  a  land  where  bills  of  sale  (of  furniture  for  instance)  can  be 
given  and  enforced  ?  Again,  the  increase  of  commerce  between 
^Hrotland  and  England  may  be  traced  in  the  more  extended  use 
among  us  in  recent  years  of  the  absolute  disposition,  with  or  with- 
out back-letters,  but,  anyhow,  really  in  security.  But  it  may  be 
questioned  whether  either  practitioners  or  Courts  have  thoroughly 
thought  out  the  relations  between  the  parties  to  such  documents. 
On  the  other  hand,  the  English  law  has,  within  the  present  reign, 
spproached  Scottish  procedure  by  allowing,  though  it  does  not 
«njoin,  the  Court  to  direct  a  sale  of  the  property  at  the  request  of 
^ther  mortgagor  or  mortgagee  instead  of  decreeing  a  foreclosure. 
And  it  is  here  stated  (§  175)  '*  that  the  more  prevalent  mode  in  the 
United  States  b  also  to  sell,  under  the  direction  of  an  oflicer  of 
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Coart,  and  apply  the  proceeds  in  discharge  of  encambrances 
according  to  priority,  the  balance,  if  any,  being  paid  over  to  the 
mortgagor."  So  that  the  equity  of  redemption  is  now  redaced  to 
very  mnch  the  same  thing  as  the  right  of  the  granter  of  a  bond 
and  disposition  in  security  according  to  our  law.  We  shall 
treasure  this  little  book. 


The  Montreal  Law  Reports. 

We  have  received  from  the  Gazette  Printing  Company,  Montreal, 
the  January  issues  of  a  new  system  of  Law  Reports,  beginning 
1st  January  1885.  This  work  is  issued  in  connection  with  the 
Zegal  News,  a  weekly  law  journal  published  by  the  Gazette  Printing 
Company,  which  is  now  entering  upon  its  eighth  year.  The  new 
Reports  are  under  the  editorial  management  of  Mr.  James  Kirby, 
D.U.L.,  who  has  edited  the  Legal  News  from  its  commencement. 
The  new  system,  which  has  the  approval  and  concurrence  of  the 
leading  members  of  the  Bench  and  Bar,  comprises  a  series  of 
Superior  Court  Reports,  and  a  series  of  Queen's  Bench  Reports,  in 
addition  to  the  Legal  News,  Montreal  is  an  important  legal  centre, 
with  eight  resident  judges  of  the  Superior  Court  and  five  of  the 
Court  of  Appeal.  The  bulk  of  the  legal  business  of  the  Pro- 
vince centres  here,  and  it  is  evident  that  there  is  scope  for  a 
comprehensive  series  of  Reports.  The  type  and  paper  of  the 
new  Reports  are  of  superior  quality,  and  the  work  compares  very 
favourably  with  similar  publications  in  other  countries. 


The    Law  Qiiarterly  Review.     No.   I.     Edited    by  Frederick 
Pollock,  M.A.,  LL.D.,  etc.    London  :  Stevens  &  Sons. 

We  have  only  space  to  note  the  appearance  of  this  new  legal 
quarterly.    It  is  a  sound  and  important  addition  to  the  periodical 
literature  of  the  profession.    The  place  of  honour  is  given  to  an 
article   on   sec.   17   of  the  Statute  of  Frauds,  by  Mr.    Justice 
Stephen  and  the  editor :  Sir  William  Anson  then  discusses  the 
Franchise  Bill,  and  that  is  followed  by  a  lecture  recently  delivered 
at  Oxford  by  the  editor  under  the  title  of  *'  The  King's  Peace." 
The  Mignonette  case  forms  the  text  of  an  article  callea  Homicide 
by  Necessity  ;  and  Holtzendorffs  Encydopcedia  is  ably  treated  of 
in  a  learned  paper  by  Dr.  A.  Graeber.     Professor  Dicey  writes  of 
Federal  Government,  and  Professor  Holland  gives  a  review  of 
the  Literature  of  International  Law  in  1884,  in  which  he  politely 
expresses  his  dissent  from  Professor  Lorimer's  views  as  set  forth 
in  his  recent  work.    The  magazine  altogether  contains  good  and 
valuable  work. 
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Report  of  tlie  Committee  of  the  Faculty  of  Advocates  on  the  Faculty 
of  Law  in  the  University  of  Edinburgh,  and  on  Legal  Education. — 
The  following  valuable  report  was  adopted  at  a  recent  meeting  of 
the  Faculty  of  Advocates : — 

Within  the  present  century  three  Commissions  have  reported  on 
tlie  Universities  of  Scotland — the  first  in  1830,  the  second  in 
1863  (pursuant  to  the  Universities  Act  of  1858),  and  the  third 
in  1878.  It  may  be  well  to  give  a  short  sketch  of  the  re- 
commendations made  by  these  Commissions  in  regard  to  the 
teaching  of  Law,  with  special  reference  to  the  University  of 
Edinburgh. 

I.  The  General  Report  of  the  First  Commission,  after  observ- 
ing that  only  in  the  University  of  Edinburgh  could  a  full  course 
of  instruction  in  the  Science  of  Law  with  propriety  be  established, 
recommended  that  the  course  of  the  study  of  Law  there  should 
include  attendance  for  three  sessions ;  that  students  should 
attend  the  class  of  Civil  Law  in  the  first  year ;  that  the  former 
system  of  dividing  that  subject  in  two,  by  devoting  the  first 
Tear  to  the  Institutes  and  the  second  to  the  Pandects,  should 
be  superseded  by  the  plan  of  teaching  the  whole  subject  in  one 
class;  that  the  students  in  the  secona  and  third  years  of  the 
coarse  should  attend  the  class  of  Scots  Law,  the  course  of 
lectures  thereon  being  continued  during  two  sessions;  that  the 
session  for  the  Law  Classes  should  be  extended  to  six  months ; 
and  that  the  class  of  Lectures  on  Conveyancing,  recently  in- 
troduced into  the  University,  formed  a  useful  addition  to  the 
means  of  instruction  previously  provided,  and  ought  to  be  in- 
cluded in  the  regular  course  of  study.  The  Commissioners 
stated  their  reasons  for  believing  that  the  Municipal  Law  of 
Scotland  could  not,  even  with  the  important  aid  of  the  Con- 
veyancing class,  be  effectually  comprehended  in  one  course  of 
lectures.^  They  say:  **In  this,  as  in  other  professions,  it  is 
necessary  to  provide  a  regular  course  of  instruction,  so  that  law 
may  be  studied  as  a  liberal  and  enlightened  science.  It  may  be 
true  that  many  students  desire  only  to  acquire  the  rudiments  of 
law  and  the  materials  for  immediate  practice,  perhaps  in  the 
Inferior  Courts.  From  this  cause,  if  the  course  shall  not  be 
recast,  many  important  subjects  may  be  entirely  omitted.  Inter- 
national Law,  and  other  important  branches  of  the  Science,  may 

*  It  also  appeared  that  the  Professor  (Mr.  Bell)  had  never  been  able  to  over- 
take CrimiBal  Law  (App.  p.  140). 


94  THE  MONTH. 

not  engage  the  attention  of  the  Professor,  and  thus  students  are 
gradually  accustomed  to  enter  on  practice  at  the  Bar  without  any 
acquaintance  with  the  general  principles  of  Jurisprudence,  and 
with  limited  and  contracted  views  of  the  subject  of  their  profession. 
We  apprehend  that  it  is  essentially  necessary  to  prevent  the 
natural  operation  of  this  external  cause  from  lowering  the  course 
of  study,  and  that  the  Professor,  as  a  part  of  his  regular  duty, 
should  have  time  for  teaching  the  Science  of  Law  in  the  manner 
in  which  it  should  be  taught  for  making  an  accomplished  and 
enlightened  advocate.  The  real  interests  of  the  community  may 
be  most  materially  sacrificed  if  the  course  of  study  of  Law  shall  be 
adapted  wholly  to  the  supposed  convenience  of  a  portion  of  the 
students.  The  country  is  deeply  interested  in  the  character,  the 
independence,  and  influence  of  the  Advocates  to  whom  the 
defence  of  their  property  and  liberties  may  be  entrusted,  and 
it  will  be  in  vain  to  hope  that  the  independence  and  character 
of  the  Bar  can  be  maintained  if  the  study  of  Law  is  not  con- 
ducted on  an  enlightened  and  philosophical  plan.  The  great 
extension  of  the  subject  only  renders  it  the  more  important  to 
provide  that  the  instruction  of  the  students  shall  not  be  limited 
to  the  details  of  a  technical  art,  and  the  philosophy  and  science  of 
Law  sacrificed,  in  order  to  furnish  materials  for  the  manual  of  a 
practitioner."  Concerning  the  fourth  existing  Professorship, 
variously  designated  as  the  Professorship  of  Public  Law,  or  of  the 
Law  of  Nature  and  of  Nations,  the  Commissioners  remarked  that, 
from  its  institution,  more  than  one  hundred  vears  before,  it  had 
never  been  successful ;  that  for  fifty  years  it  Fiad  not  been  able  to 
attract  even  a  moderate  attendance  of  students  ;  that  the  subject 
had  not  been  taught  during  the  then  Professor's  tenure  of  office  ; 
that  there  were  then  scarcely  any  funds  appropriated  to  the 
Chair;  and  that  nearly  the  whole  income  enjoyed  by  the  said 
Professor  would  lapse  at  his  death.  They,  tlierefore,  while 
recognising  the  interesting  nature  of  the  subject,  recommended 
the  suppression  of  the  Chair,  at  the  same  time  suggesting  that 
"  some  part  of  the  subjects,  which  were  probably  intended  to  be 
discussed  by  the  Professor  of  Public  Law,  and  particularly  the 
doctrines  regarding  the  influence  of  the  laws  of  other  States  on 
the  practical  application  of  the  laws  of  this  country,  might  perhaps 
be  introduced  with  more  interest  and  advantage  into  the  second 
course  of  the  Professor  of  the  Law  of  Scotland." 

The  Appendix  to  the  General  Report,  relating  to  Edinburgh 
University  alone,  adds  nothing  to  trie  above  recommendations 
except  (1)  a  suggested  alternative  for  a  double  session  in  Scots 
Law,  by  dividing  a  single  course  between  Civil  and  Criminal 
Law ;  (2)  a  recommendation  that  attendance  at  Law  Classes 
should  be  compulsory  on  intrants  to  the  Bar ;  (3)  a  suggestion, 
merely  thrown  out  for  consideration,  that  Criminal  Law  might 
take  the  place  of  Public  Law ;  and  (4)  a  doubt  whether  Con- 
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vejancing,  being  an  art  ratber  tban  a  science,  was  suited  to 
become  part  of  a  College  Education. 

It  may  be  added  that  the  Report  of  the  Commissioners  pro- 
duced no  immediate  or  direct  result  in  the  way  of  legislation. 
A  bill  for  the  appointment  of  visitors  to  carry  out  its  recom- 
mendations was  delayed  till  1837,  and  then  dropped;  but  the 
Chair  of  Public  Law  was  allowed  to  lapse  on  the  death  of 
Professor  Hamilton  in  1831. 

II.  On  21st  February  1855,  the  Faculty  of  Advocates  appointed 
a  large  and  distinguished  Committee  to  consider  and  report  as  to 
whether  the  course  of  University  instruction  in  Law  might  not  be 
improved  and  extended.  The  Committee  issued,  on  8th  June 
following,  a  long  and  able  report,  which  wound  up  with  the 
followincr  conclusions : — 

'•1.  That  the  course  of  University  instruction  in  Law  urgently 
requires  to  be  improved  and  extended,  and  that,  besides  its 
present  subjects,  it  ought  to  comprise  a  course  of  lectures  on 
Private  International  Law,  or  the  Conflict  of  Laws ;  a  course 
of  lectures  on  Public  International  Law  ;  and  a  course  of  lectures 
on  Constitutional  Law. 

'^2.  That  the  principles  of  General  Jurisprudence  form  an 
important  subject  for  University  instruction,  whether  imparted 
bj  each  respective  Professor  of  Law,  illustrating  so  much  of  these 
principles  as  more  particularly  relates  to  the  department  of  his 
own  Chair,  or  imparted  in  a  course  of  separate  lectures  appro- 
priated to  General  Jurisprudence  itself. 

"  3.  That  the  Criminal  Law  of  Scotland,  in  place  of  forming  a 
subordinate  portion  of  the  same  course  of  lectures  which  embraces 
generally  the  Scots  Municipal  Law,  should  be  made  by  itself  the 
subject  of  a  short  but  complete  course  of  lectures  delivered  from 
the  Scots  Law  Chair. 

**4.  That,  in  order  to  carry  out  these  views,  and  to  attain  the 
p^at  national  object  of  a  more  complete  School  of  Law,  it  would 
be  necessary  that  an  addition  should  be  made  to  the  number  of 
Professors  of  Law  in  the  University  of  Edinburgh,  and  that  for 
this  end  it  is  highly  desirable  that  the  Public  Law  Chair  in  the 
University  of  Edinburgh  should  be  restored  to  a  state  of  efficiency, 
and  also  that  a  new  Law  Chair  should  be  established  in  the 
University. 

**  5.  That  it  is  indispensable  for  the  efficiency  of  the  respective 
Chairs  that  each  of  them  should  possess  an  endowment  sufficient 
to  render  the  Chair  an  object  of  ambition  to  men  of  acknowledged 
talents  and  reputation. 

'*  6.  That,  m  any  measures  which  it  may  be  deemed  advisable 
to  adopt  for  the  purpose  of  obtaining  the  requisite  endowments, 
the  Faculty  should  have  fully  in  their  view  the  existing  claims  of 
the  Public  Law  Chair,  under  Royal  Letters  Patent,  dated  11th 
February  1707." 
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The  Report  was  adopted  by  the  Faculty,  and  a  memorial  founded 
on  it  was  presented  to  the  Government  of  the  day.  These  two 
documents  were,  along  with  a  resolution  of  the  Faculty,  of  date 
12th  January  1859,  transmitting  and  recommending  them  to  con- 
sideration, placed  before  the  second  Commission  above  referred  to. 
In  the  general  report  of  that  Commission,  after  a  brief  resumS  of 
the  Faculty's  recommendations,  there  is  the  following  passage  : — 

"  To  these  recommendations  of  the  Facultv  of  Advocates  we 
were  naturally  disposed  to  attach  the  greatest  weight ;  and,  after 
a  careful  consideration  of  the  subject,  we  resolved  to  follow  the 
course  which  our  Ordinance,  No.  23,  subsequently  embodied,  of 
directing  that  the  Professor  of  the  revived  Chair  of  Public  Law 
should  lecture  on  International  Law,  and  of  assigning  to  the  Pro- 
fessor of  History,  whom  we  introduced  as  a  member  into  the 
Faculty  of  Law,  the  department  of  Constitutional  Law  and 
History.  By  the  same  Ordinance  we  also  required  the  Professor 
of  Civil  Law  and  the  Professor  of  Scots  Law  to  deliver  courses 
of  lectures  during  the  summer  in  addition  to  their  usual  winter 
courses.  By  these  arrangements  the  system  of  lectures  in  the 
Faculty  of  Law  in  the  University  of  Edinburgh  has  been  estab- 
lished on  such  a  footing  as  to  give  students  the  opportunity  of 
obtaining  complete  instruction  in  the  various  departments  of 
Law." 

The  Report  then  goes  on  to  sav  that,  after  consultation  with  the 
Faculty  of  Advocates  and  other  legal  bodies  in  Scotland,  the  Com- 
mission had  arrived  at  the  conclusion  '^  that  there  should  be  one 
degree  in  Law  conferred  after  examination;  that  that  degree 
should  be  granted  onlv  to  graduates  in  Arts ;  that  it  should  be 
considered  as  a  mark  of  academical  and  not  of  professional  distinc- 
tion ;  and  that  it  should,  therefore,  be  subject  to  such  conditions 
as  would  imply  a  more  extended  course  of  legal  study  and  the 
possession  of  higher  attainments  than  are  ordinarily  required  for 
mere  professional  purposes."  The  general  Ordinance,  No.  75, 
drawn  up  for  this  end,  instituted  the  degree  of  LL.B.,  open  only 
to  graduates  in  Arts  who  had  attended  all  the  six  classes  embraced 
in  the  Faculty  of  Law,  and  whose  examination  should  have  special 
regard  to  their  acquirements  in  Public  Law  and  Constitutional 
History.  It  was  provided  in  the  same  Ordinance  that  the  degree 
of  LL.D.  should  continue  to  be  an  honorary  degree  only. 

The  details  of  the  work  required  of  the  Professors  of  the  Faculty 
of  Law  by  the  said  23rd  Ordinance  are  familiar  to  the  members  of 
the  Faculty  of  Advocates,  and  need  not  be  here  described.  It 
may  be  well,  however,  to  add  a  note  of  the  endowments  attached 
by  the  Commission  to  each  Chair,  apart  from  fees.  These  are : — 
Public  Law,  £250 ;  Civil  Law,  £250 ;  Historv,  £150 ;  Scots 
Law,  £100 ;  Medical  Jurisprudence,  £100 ;  and  Conveyancing, 
£105.  Since  the  date  of  the  Ordinance,  the  Professor  of  Public 
Law  has  revindicated  for  bis  Chair  out  of  the  Bishops'  Teinds  the 
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provision  of  £150  per  annum,  referred  to  in  the  report  of  the 
Committee  of  Faculty  in  1855  ;  and  the  endowment  of  this  Cliair 
now  amounts,  therefore,  to  £400  a  year. 

The  nature  of  the  requirements  for  the  degree  of  LL.B.,  con- 
tained in  the  75th  Ordinance,  are  sufficiently  set  forth  in  the  above* 
On  6th  August  1874,  an  Order  in  Council  sanctioned  an  alteration 
on  that  Ordinance,  to  the  effect  of  instituting  the  new  degree  of 
B.L.,  for  the  attainment  of  which  a  degree  in  Arts  should  not  be 
required.  After  attendance  at  a  qualifying  University  for  one 
Tear,  and  after  passing  an  examination  in  (1)  Latin  ;  (2)  Greek, 
French,  or  German  ;  and  (3)  any  two  of  the  following  subjects — 
namely,  Logic,  Moral  Philosophy,  and  Mathematics,  the  candidate 
was  entitled  to  present  himself  for  examination  in  Civil  Law,  Scots 
Law,  and  Conveyancing,  and  in  any  one  of  the  three  other  subjects 
embraced  in  the  courses  of  Law  lectures,  provided  he  had  attended 
the  four  classes  which  dealt  with  the  subjects  of  examination 
during  at  least  a  two  years'  course — two  years  of  which  must  have 
been  spent  at  the  University  of  Edinburgh. 

A  recent  change  in  the  requirements  for  the  LL.B.  degree, 
b?  which  attendance  and  examination  in  Political  Economy  may 
be  substituted  for  attendance  and  examination  in  Conveyancing, 
is  the  only  step  yet  made  towards  an  emancipation  of  that  degree 
from  the  trammels  of  our  technical  legal  system. 

IIL  The  third  Universities  Commission  gave  in  their  Report  in 
February  1878.  No  legislation  has  followed  ;  but  its  recommenda- 
tions in  regard  to  legal  education  are  of  great  interest,  and  will 
doubtless  be  allowed  much  weight  in  the  deliberations  of  the 
Executive  Commission  which  may  be  appointed  to  administer  the 
expected  Universities  Act. 

(1.)  They  first  suggested  that  one  of  the  modes  of  attaining  a 
degree  in  Arts  should  be  by  passing  examinations  in  Law  and 
Modem  Historv,  including  Civil  Law,  either  Constitutional  Law  or 
International  !Law,  and  Political  Economy,  together  with  the 
history  of  anyone  of  the  following  groups,  viz.,  Greece  and  Rome  ; 
Modem  Europe;  Egypt,  Syria,  Palestine,  and  Arabia;  India; 
Ancient  and  Modem  America ;  after  attendance  on  such  courses 
of  lectures  as  might  be  available  for  the  study  of  these  subjects. 

(2.)  A  representation  had  been  made  to  the  Commission  that  a 
certain  elasticity  or  variation  in  the  lines  of  study  should  be  allowed 
to  candidates  for  the  LL.B.  degree,  as  had  been  recommended  by 
the  Commission  in  regard  to  the  Arts  degree ;  that  the  present 
reouirements  ensured  a  complete  legal  education,  but  were  not 
well  adapted  for  persons  who  had  no  intention  of  becoming 
practising  lawyers ;  and  that  in  Germany,  and  other  continental 
coontries,  persons  proposing  to  enter  the  public  service  were 
required  to  attend  such  subjects  on  the  political  side  of  the  Law 
Faculty  as  Political  Economy^  Police,  Statistics,  Comparative 
Jurisprudence,  Administration,  Technology,  and  even  in   some 
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cases  Agricalture  and  Forestry.  On  this  matter  the  Commission 
reporteaas  follows: — "We  regard  these  suggestions  as  well  worthy 
of  consideration  by  those  with  whom  rest  the  arrangements  for 
appointments  in  the  public  service.  Were  some  such  recognition 
to  be  given  by  the  State  to  the  importance  of  University  training 
as  is  advocated,  we  think  that  the  suggestions  we  have  referred  to 
for  allowing  a  certain  degree  of  elasticity  to  the  course  of  LL.B, 
would  properly  be  entertained  by  the  Universities,  with  the  view 
of  modifying  the  present  curriculum  in  accordance  with  the  public 
requirements.  In  the  meantime,  matters  can  hardly  be  regarded 
as  ripe  for  the  introduction  of  the  changes  referred  to.  We  think, 
also,  that  the  alternatives  presented  oy  the  Law  and  History 
Department,  which  we  have  proposed  for  the  degree  in  Arts,  may 
meet  the  object  of  promoting  the  study  of  Law  in  its  scientific 
aspects,  which  is  at  present  too  generally  neglected,  and  the 
importance  of  which  we  fully  recognise." 

(3.)  The  Commission  reported  in  favour  of  continuing  the 
degree  of  LL.D.  as  a  purely  honorary  distinction. 

(4.)  In  regard  to  the  general  question  whether  it  was  desirable 
to  found  new  professorships  or  lectureships,  the  Commission 
remarked  ; — '*  We  have  not  in  every  case  thought  it  necessary  to 
recommend  that  a  new  subject  should  be  represented  by  a  pro- 
fessorship. In  some  of  the  Universities  the  Senatus  Academicus, 
in  which  the  ordinary  administration  of  the  University  affairs  is 
vested,  is  already  found  inconveniently  large  for  the  satisfiictory 
transaction  of  business.  Again,  the  institution  of  a  professorship, 
as  compared  with  a  lectureship,  may  in  some  cases  be  attended 
with  the  difficulty  that  a  professorship  is  more  permanent  in  its 
nature  than  a  lectureship,  and  cannot  so  conveniently  be  discon- 
tinued, if,  after  the  experience  of  a  certain  number  of  years,  it 
should  be  found  not  to  be  so  successful  as  was  anticipated.  When, 
however,  the  subject  is  of  such  importance  to  a  large  body  of  the 
students  as  to  make  it  reasonablv  certain  that  the  class  will  be 
numerously  attended,  and  where  the  appointment  of  a  lecturer 
without  a  seat  in  the  Senatus  Academicus  would  not  ensure  to  the 
subject  its  due  weight  in  university  arrangements,  we  have 
thought  it  right  to  recommend  the  institution  of  a  professorship." 
But  the  only  recommendation  which  follows  in  regard  to  the  Edin- 
burgh Law  Faculty  is,  that  the  present  Professorship  of  History, 
being  properly  a  Law  Chair,  should  be  supplemented  by  a  new 
Chair  of  History  in  the  Faculty  of  Arts,  and  should  then  "drop  out 
of  the  Faculty  of  Arts  and  be  entirely  de>'oted  to  Constitutional 
Law. 

(5.)  In  treating  of  extra-mural  teaching,  the  Commissioners 
regard  the  Faculties  of  Arts  and  Law  as  being  in  a  similar  position. 
After  expressing  their  concurrence  in  the  view  that  competition 
with  extra-mural  rivalry  would  have  a  tendency  to  lower  the 
character  of  teaching  within  the  walls  in  all  cases  in  which  the 
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object  of  the  teaching  was  not  merely  to  impart  information  bat  to 
cnltivate  the  faculties  of  the  student,  and  that  this  consideration 
was  not  outweighed  by  the  evil  done  by  an  ine£Bcient  professor 
whom  students  bad  no  alternative  but  to  attend,  they  went  on  to 
say : — "  The  aim  of  a  university  training  in  Law  is  rather  to  give 
a  broad  and  scientific  character  to  legal  education  than  to  prepare 
students  for  passing  examination.  We  believe  that  it  has  gene- 
rally sacceeded  in  that  aim,  and  it  would  not  in  our  opinion  be 
desirable  to  introduce  a  change  which  might  present  an  induce- 
ment to  professors  to  give  their  teaching  a  less  liberal  direction. 
It  will  be  understood  that  while  we  are  unable  to  recommend  the 
introduction  of  extra-mural  teaching  in  the  Faculties  of  Arts  and 
Law  by  way  of  competition  with  the  professors,  the  observations 
we  have  made  do  not  in  any  respect  apply  to  the  recognition  and 
appointment  of  lecturers  in  any  Faculty  on  subjects  not  repre- 
sented in  the  University,  or  not  so  fully  represented  as  may  be 
desirable.  On  particular  branches  it  may  often  be  highly  advan- 
tageous to  encourage  men  who  have  made  them  their  special 
study  to  deliver  lectures  to  the  University  students ;  and  this  may 
be  done  most  effectually  by  granting  them  recognition  as  University 
lecturers  on  such  branches," 

In  order  to  be  admitted  to  examination  in  Law,  preparatory  to 
passing  to  the  Scotch  Bar,  intrants  must  have  attended  (1)  during 
at  least  one  session,  a  class  of  Scots  Law  and  a  class  of  Convey- 
ancing in  a  Scottish  University ;  and  (2)  Civil  Law,  Public  or 
International  Law,  and  Constitutional  Law,  in  a  Scottish  Univer- 
sity, or  in  such  other  University  as  may  be  approved  by  the  Dean 
and  his  Council,  and  Medical  Jurisprudence  in  a  University  or  in 
a  school  recognised  as  qualifying  for  University  degrees.  The 
subjects  of  examination  in  Law  are  Civil  Law,  Private  Inter- 
national Law,  and  Scots  Law ;  and  a  Scottish  degree  of  LL.B. 
relieves  the  intrant  of  this  ordeal. 

The  regulations  of  the  Society  of  Writers  to  the  Signet  require 
of  candidates  attendance  on  four  courses  of  the  Law  classes,  viz., 
one  of  Civil  Law,  one  of  Scots  Law,  and  one  of  Conveyancing, 
together  with  a  certificate  of  attendance  on  a  second  course  of  any 
of  these. 

It  is  required  of  those  who  proceed  to  the  Law  Examination 
qualifying  for  admission  as  Law  Agent  in  Scotland,  that  they  shall 
have  attended  and  taken  part  in  the  examinations  of  the  classes  of 
Scots  Law  and  Conveyancing  in  a  Scottish  University,  and  these 
classes  must  have  been  attended  in  two  separate  winter  sessions. 
The  subjects  of  examination  are  the  Law  of  Scotland,  Civil  and 
Criminal;  Conveyancing;  and  the  Forms  of  Process,  Civil  and 
Criminal. 

Little  assistance  is  dei*ivable  from  the  present  English  system  of 
legal  training,  but  a  desire  exists  amongst  the  younger  generation  of 
English  lawyers  to  place  it  on  an  improved  basis^  which,  with  the 
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large  endowments  at  the  command  of  the  Inns  of  Court  and  the 
Universities  of  Oxford  and  Cambridge,  may  before  long  take  prac- 
tical shape.  An  investigation  of  such  evidence  as  has  been  attain- 
able regarding  the  curriculum  of  French,  German,  and  Swedish 
Universities,  seems  to  show  that  the  best  foreign  schools  of  Law, 
while  furnishing  a  greater  variety  of  optional  tuition,  do  not 
require  from  their  graduates  a  standard  much,  if  at  all,  higher 
than  that  which  exists  in  the  University  of  Edinburgh,  so 
far  as  attendance  on  classes  or  examination  for  degrees  is  con- 
cerned. 

Some  members  of  the  Committee  have  brought  under  our  notice 
that  greater  importance  attaches  to  the  Law  Faculty  in  continental 
Universities  than  in  those  of  Great  Britain,  by  its  being  the  training 
school  for  all  or  most  persons  who  intend  to  enter  the  public  service 
or  to  embrace  a  political  career,  and  also  by  the  functions 
frequently  discharged  by  the  professors  in  that  Faculty.  In 
Germany,  and  in  many  others  of  the  States  of  Europe,  distin- 
guished professors  in  the  Law  Faculty  are  frequently  employed 
on  special  occasions  to  advise  or  represent  the  Government,  as  in 
the  case  of  Bluntschli  in  Germany,  Martens  in  Russia,  Asser  in 
Holland,  and  Mancini  in  Italy.  They  are  also  often  members  of 
the  first  or  second  chamber  of  the  legislative  assemblies  of  their 
respective  countries.  Of  these,  De  Parieu  in  France,  Gneist  and 
Heffter  in  Germany,  and  Olivekrona  in  Sweden,  are  examples. 
Whether  the  discharge  of  such  functions  is  compatible  with  exist- 
ing arrangements  as  to  the  conduct  of  political  business  and  the 
discharge  of  professorial  duties  in  Scotland,  is  certainly  open  to 
question.  But  there  can  be  little  doubt  that  the  immediate  contact 
of  Professors  of  Law  with  public  affairs  attracts  a  very  able  class  of 
men  to  enter  on  the  professorial  career,  and  gives  the  State  the 
advantage  of  the  service  of  the  best  available  learning  in  the 
scientific  departments  of  Law.  It  also  has  an  important  influence 
upon  the  character  of  university  legal  education. 

The  Committee  have  carefully  considered  many  suggestions 
which  have  been  made  by  persons  interested  in  legal  reform,  both 
within  and  beyond  their  own  number,  and  beg  now,  as  the  result 
of  their  deliberations,  to  report  their  opinion — 

1.  That  it  would  be  for  the  benefit  of  legal  education  in  Scotland 
to  recognise  teaching  by  persons  duly  licensed  by  the  University 
Court  to  deliver  lectures  either  in  the  University,  as  supplementary 
to  those  of  the  Professors,  or  outside  it,  as  in  the  extra-mural 
schools  which  have  been  so  successful  in  connection  with  the 
Medical  Faculty,  upon  topics  to  be  determined  by  an  Executive 
Commission,  subject  to  alteration  from  time  to  time  by  the  proper 
University  authorities. 

This  opinion  has  been  reached  in  full  view  of  the  objections  to 
which  so  much  weight  was  attached  by  the  recent  Commission. 
The  Committee  do  not  see  any  distinction  between  the  cases  of 
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the  Faculty  of  Law  and  the  Faculty  of  Medicine,  in  so  far  as 
these  are  bodies  to  which  is  committed,  as  by  far  the  larger  part 
of  their  work,  the  task  of  imparting  professional  instruction.  In 
so  far  as  non-professional  tuition  is  aimed  at,  the  Committee 
believe  that  the  danger  pointed  at  by  the  Commission  could  be 
avoided  by  the  careful  selection  of  persons  and  subjects,  and  by 
an  impartial  and  efficient  system  of  examination.  The  advantages 
claimed  for  extra-mural  teaching  are  chiefly  three.  It  acts  as  a 
stimulus  to  professorial  effort,  where  there  is  direct  competition. 
It  furnishes  a  convenient  mode  of  introducing  fresh  subjects,  or 
the  special  treatment  of  parts  of  old  subjects,  into  the  curriculum 
of  the  University,  and  of  testing  the  desirability  of  introducing 
them  into  the  professorial  system.  Lastly,  it  affords  an  excellent 
training  for  aspirants  to  University  Chairs. 

2.  That,  in  any  case,  but  especially  if  extra-mural  teaching  is 
recognised,  the  salary  attached  to  each  Professorship,  apart  from 
fees,  should  be  augmented  to  such  a  sum  as  would  afford  an 
adequate  inducement  to  men  of  ability  to  devote  themselves  to 
the  work  of  the  Chair,  and  operate  as  a  substantial  prize,  to  be 
looked  forward  to  by  the  extra-mural  lecturers  and  others.  Having 
regard  to  the  large  incomes  made  by  successful  practitioners  in 
both  branches  of  the  legal  profession,  and  the  increasing  cost  of 
living  in  large  towns,  an  income,  including  fees,  of  £1000  a  year 
at  the  very  least  should,  in  the  opinion  of  the  Committee,  be  aimed 
at  if  it  is  desired  to  secure  and  retain  the  ^exclusive  services  of  the 
proper  class  of  persons  for  such  work. 

3.  That  to  Lectureships  within  the  University,  or  at  least  to 
such  as  cannot  be  expected,  from  the  fact  of  their  not  being 
available  for  professional  purposes,  to  attract  a  sufficient  number 
of  students,  to  adequately  remunerate  the  lecturer,  a  salary  should, 
whenever  possible,  be  attached,  in  the  shape  of  a  Law  fellowship 
or  otherwise.  The  attention  of  public  bodies  or  private  persons 
who  may  in  future  found  such  fellowships  should  be  directed  to 
the  advisability  of  making  the  delivery  ot  lectures  a  condition  of 
the  fellowship. 

4.  That  it  would  be  desirable  to  authorize  and  recognise  as 
qualifying  for  degrees,  Lectureships  on  the  following  subjects : — 

Besides  the  subjects  at  present  treated  by  the  Professors, 
English  Law,  the  main  systems  of  Law  administered  in 
British  India,  and  the  principal  British  Colonies,  and  short 
courses  of  lectures  on  the  following  subjects,  which  might  be 
aggregated  so  as  to  be  equivalent  to  (A)  a  full  Scots  Law 
Course,  and  (B)  a  full  Conveyancing  Course.  (A)  (a)  Law 
of  Persons ;  (6)  Law  of  Property  and  Succession ;  (c)  Law 
of  Contract  and  Mercantile  Law ;  (d)  Criminal  Law  and 
Procedure;  (e)  Civil  Procedure  and  Pleading.  (B)  (a)  Forms 
of  Writs  generally,  and  of  those  relating  to  Moveable  Rights; 
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and  (b)  Writs  relating  to  Heritable  Rights.    Also  (C)  Private 
International  Law. 

5.  That  over  and  above  his  present  lectures  on  Constitutional 
Law  and  History,  the  Professor  of  History  should  deliver  a  short 
course  of  lectures  on  Scottish  Administrative  Law  (t>.,  the  law  of 
parishes,  burghs,  counties,  including  parliamentary  and  municipal 
election  law,  rates,  and  taxes),  subject,  like  the  other  courses,  to 
extra-mural  competition. 

6.  That,  subject  to  the  suggested  admission  of  non-professorial 
lectureships,  the  attendance  and  examinations  required  at  present 
for  the  aegree  of  B.L.  should  continue,  with  the  addition  of 
attendance  on  lectures  on  and  examination  in  Scottish  Administra- 
tive Law. 

7.  A  majoi'ity  of  the  Committee  are  of  opinion  that  the  degree 
of  LL.B.  should  not  be  confined  to  graduates  in  Arts  as  at 
present,  but  should  be  open  to  candidates  who  have  passed  a 
preliminary  examination  of  such  a  character  as  to  be  a  fair 
equivalent  for  the  M.A.  examination  at  the  time.  A  minority 
would  prefer  to  retain  the  present  system. 

8.  That  this  degree,  so  far  as  acimitting  to  any  department  of 
the  legal  profession,  should  be  attained  by  attendance  and  exami- 
nation as  at  present,  with  the  same  addition  and  qualification  as 
in  the  case  of  the  degree  of  B.L. 

9.  That  the  degree  of  LL.B.  should  be  open  to  such  persons  as 
do  not  intend  to  make  use  of  it  as  qualifying  for  the  legal  pro- 
fession in  Scotland,  by  attendance  on  lectures  on  and  examination 
in  the  following  compulsory  subjects,  viz..  Civil  Law,  Public  and 
International  Law,  and  Constitutional  Law  and  History ;  and  in 
three  or  more  of  the  following  optional  subjects  (such  of  them  as 
are  treated  in  a  short  session  or  series  of  lectures  being  each 
counted  for  only  one-half  of  a  qualification),  viz.,  Scots  Law, 
English  Law,  Indian  Law,  Colonial  Law,  Conveyancing,  Medical 
Jurisprudence,  Political  Economy,  Administrative  Law,  Criminal 
Law  and  Procedure. 

John  Rankine,  Convener. 

Advocates'  Libeary,  9th  December  1884. 


Overcrovjding  on  Railways. — Much  controversy  has  arisen  lately 
in  connection  with  the  excessive  traffic  upon  the  Metropolitan 
District  Railway,  caused  by  the  Health  Exhibition;  and  many 
complaints  have  been  made  of  the  overcrowding  of  carriages, 
caused,  it  is  alleged  in  some  cases,  by  the  action  of  the  company*s 
servants.  The  legal  relations  of  railway  companies  and  their 
customers  in  this  respect  depend  in  great  measure  upon  the  6th 
regulation  of  the  code  of  bye-laws  in  general  force.  This  regula- 
tion provides  that  '*  at  the  intermediate  stations  the  fares  will  only 
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be  accepted,  and  the  tickets  issued,  conditionally;  tbat  is  to  say, 
in  case  there  shall  be  room  in  the  train  for  which  the  tickets  are 
issaed.'^  The  regulation  proceeds :  '*  In  case  there  shall  not  be 
room  for  all  the  passengers  to  whom  tickets  have  been  issued, 
those  to  whom  tickets  have  been  issued  for  the  longest  distance 
shall  (if  reasonably  practicable)  have  the  preference,  and  those  to 
whom  tickets  have  been  issued  for  the  same  distance  shall  (if 
reasonably  practicable)  have  priority  according  to  the  order  in 
which  tickets  have  been  issued,  as  denoted  by  the  consecutive 
numbers  stamped  upon  them."  It  is  added  sagaciously  that  '*  the 
company  will  not  hold  itself  responsible  for  such  order  of  pre« 
ference  being  adhered  to,"  and,  with  justice,  that  "  the  fare,  or 
difference  of  fare,  if  the  passenger  travel  by  an  ordinary  train  in 
a  class  of  carriage  inferior  to  that  for  which  he  has  a  ticket,  shall 
immediately  be  returned,  on  application,  to  any  passenger  for 
whom  there  is  not  room  as  aforesaid,  if  the  application  be  made 
before  the  departure  of  the  train."  We  have  no  doubt  that 
•^  room  "  in  the  regulation  means  "  sitting-room  "  for  the  proper 
number  of  passengers,  and  it  is  to  be  observed  that  the  13th 
regulation  provides  that  **  any  passenger  persisting  in  entering  a 
carriage  or  compartment  containing  the  full  number  of  persons 
which  it  is  constructed  to  convey,  when  any  such  person  object? 
to  his  so  entering  the  carriage  or  compartment,  is  subjected  to  a 
penalty  not  exceeding  forty  shillings."  But  we  have  little  doubt 
that  it  would  not  be  considered  "  reasonably  practicable,"  under 
the  conditions  of  excessive  metropolitan  traffic,  to  settle  the  pre- 
ference pointed  at  by  the  6th  regulation.  As  a  matter  of  contract, 
therefore,  the  only  remedy  of  the  customer  left  behind  is  to  get 
his  fare  back,  and  the  words  '*  if  the  application  be  made  before 
the  departure  of  the  train  "  would  be  construed  liberally  for  the 
passenger  by  a  Court  if  not  by  the  company. 

As  a  matter  of  tort,  however,  would  either  a  passenger  already 
seated  and  objecting  to  new-comers  introduced  by  the  company's 
servants,  or  a  new-comer  induced  to  enter  by  the  company's 
servants  in  violation  of  their  own  bye-laws,  have  any  remedy 
against  the  company  for  asphyxiation  or  other  injuries  caused  by 
undue  pressure  ?  We  have  no  doubt  that  very  heavy  damages 
could  be  recovered  by  a  passenger  already  seated  and  having 
objected.  Even  in  the  leading  case  of  Metropolitan  Bailway  Com- 
pany v.  Jacks(m  (3  App.  Cas.  93,  37  L.  T.  Rep.  N.S.  679),  in 
which  the  plaintiff,  having  objected  to  overcrowding  at  one  station, 
sued  for  damages  for  injuries  caused  by  his  having  actively 
endeavoured  to  prevent  overcrowding  at  another,  both  Courts 
below  gave  judgment  against  the  company,  and  the  House  of 
Lords  decided  in  their  favour  mainly  on  the  ground  that  the 
company  could  not  be  held  bound  to  prevent  intending  passengers 
on  the  platform  opening  a  carriage  door  with  a  view  of  looking 
<v  getting  into  a  carriage.    The  company,  said  Lord  Cairns  in 
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delivering  jadgment,  ^'  are  boand  to  have  a  stafF  which  would  be 
able  to  prevent  intending  passengers  on  the  platform  getting  in 
when  the  carriage  was  already  fall ;  "  and  in  another  part  of  the 
jadgment  his  Lordship  remarked  that  *'  there  was  no  doabt  negli- 
gence in  the  company's  servants  in  allowing  more  passengers  than 
tlie  proper  namber  to  get  in  at  Gower  Street,  — ^the  accident 
which  gave  rise  to  the  action  happening  at  Portland  Road,  the 
next  station.  Mach  more  then  woald  it  be  negligence  on  the  part 
of  a  company's  servants  to  actively  indace  passengers  to  enter  an 
overcrowded  carriage.  On  the  principle  volenti  rum  fit  injuria^ 
it  is  possible  that  new-comers  bringing  sach  an  action  would 
fail,  especially  if  the  passengers  already  seated  should  object,  as 
the  new-comers  would  themselves  be  committing  a  breach  of  the 
13th  regulation.  Passengers  already  seated  would,  if  they  had 
objected  to  the  new-comer's  entering,  be  undoubtedly  entitled  to 
recover  damages.  Whether  they  would  be  so  entitled  without 
having  made  such  objection,  is  a  question  of  some  little  difficulty ; 
but  at  any  rate  slight  objection  would  be  sufficient,  and  on  the 
whole  we  incline  to  think  that  the  action  would  lie  without  the 
objection  having  been  made. — Law  Times, 


W^t  Scottts!)  ilato  iHagafine  anii  Sijeriff  Court  3&eporta:« 

SHERIFF  COURT  OF  GLASGOW. 
Sheriff  Lees. 

JOUN  WILSON   V,   THE   OLAS60W  AND   PAISLEY  JOINT-LINE  RAILWAY 

COMPANY. 

Damages  for  death  of  horse. — While  pursuer  was  nnloading  from  his 
lorry  into  a  waggoa  standing  on  a  lye  at  defenders'  station,  a  race  of 
twenty-two  waggons  was  backed  into  an  adjoining  lye,  and  one  of  these 
waggons  striking  the  tram  of  the  lorry,  threw  the  horse  down,  and  the 
wheel  of  another  waggon  passed  over  one  of  its  legs  and  so  injured 
the  horse  that  it  had  to  be  killed.  Held  that  the  accident  was  due  to 
the  failure  of  the  defenders'  servants  to  take  proper  precautions  for  the 
safety  of  the  pnrsner  in  the  position  in  which  he  had  been  placed  to 
work,  and  in  particular  through  their  failure  to  comply  with  defenders' 
rules  as  to  the  precautions  to  be  observed  in  making  shunts. 

This  is  an  action  at  the  instance  of  John  Wilson,  contractor,  155 
Caledonia  Road,  Glasgow,  against  the  Glasgow  and  Paisley  Joint-Line 
Railway  Company  for  £70,  as  the  loss  he  sustained  by  his  horse  being 
killed  and  the  lorry  and  harness  damaged  through  the  fault  of  the 
defenders'  servants.  It  appeared  that  on  6th  August  1884,  the  pursuer, 
at  the  request  of  defenders'  servants,  was  putting  empty  barrels  out  of 
his  lorry  into  a  waggon  standing  in  a  lye  at  Eglinton  Street  Goods 
Station,  when  a  train  of  waggons  was  shunted  down  an  adjoining  siding, 
without  notice  to  the  pursuer.    The  tram  of  the  lorry  was  caught  by  one 
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of  the  waggons,  and  the  horse  thrown  down.  In  its  struggles,  one  of  its 
I(^  got  in  among  the  wheels,  and  was  ran  over.  The  hoof  was  severed 
from  the  leg,  and  the  animal  was  so  injured  that  it  had  to  be  killed. 
After  a  long  proof,  Sheriff  Lees  pronounced  the  following  interlocutor  : — 

^^Glasgowj  22nd  December  1884. — The  Sheriff-Substitute  having  con- 
sidered the  cause :  Finds  that  on  6th  August  1884,  while  the  pursuer 
was  unloading  empty  barrels  from  his  lorry  into  a  waggon  standing  on  a 
Ije  at  the  station  for  goods  traffic  in  EgUnton  Street  belonging  to  the 
defenders,  a  race  of  twenty-two  waggons  was  backed  into  an  adjoining 
Ije,  and  one  of  these  waggons  striking  the  tram  of  the  lorry,  threw  the 
horse  down  on  the  ground,  and  the  wheel  of  another  waggon  passing  over 
one  of  its  legs,  severed  the  hoof  from  the  leg,  and  so  injured  the  horse 
that  it  had  to  be  killed,  and  the  lorry  and  harness  were  also  injured : 
Finds  that  said  occurrence  was  due  to  the  failure  of  the  servants  of  the 
defenders  to  take  proper  precautions  for  the  safety  of  the  pursuer  in  the 
position  in  which  he  had  been  placed  to  work,  and  m  particular  through 
thdr  failure  to  comply  with  the  defenders'  rules  as  to  the  precautions  to 
be  observed  in  making  shunts:  Finds  in  these  circumstances  that  the 
defenders  are  liable  in  compensation  to  the  pursuer  for  the  injuries  afore- 
said, and  that  such  amount  may  be  approximately  assessed  at  fifty-five 
poonds :  Repels  the  defences :  Decerns  against  the  defenders  for  pay- 
ment of  said  sum  to  the  pursuer,  with  the  legal  interest  thereon  from  the 
date  hereof  till  payment :  Finds  the  defenders  liable  to  the  pursuer  in  his 
expenses :  Allows  an  account  thereof  to  be  given  in,  and  remits  the 
same,  when  lodged,  to  the  auditor  to  tax  and  to  report. 

(Signed)        <'  J.  M.  Lebs« 

^^Noie, — I  have  had  occasion  in  at  least  three  recent  cases  to  deal 
with  occurrences  of  this  kind, — viz.,  Taylor  v.  N.  B.  Ry,^  25th  October 
1878;  Gallocher  v.  Cal.  Ry.,  16th  Oct.  1883;  and  Carlton  v.  G.  S.  W.  Ry,, 
19th  Nov.  1883, — and  the  judgments  I  gave  were  respectively  acquiesced 
in,  affirmed  by  the  Sheriff  and  by  the  Supreme  Court.  I  may  therefore 
with  safety  and  for  brevity  refer  parties  to  the  observations  I  made  in 
giving  these  judgm^ts.  Each  of  these  cases  possesses  some  distinct 
features.  The  important  ones  in  the  present  case  are,  that  the  pursuer 
was  expressly  told  by  the  defenders'  servant  who  discharged  such  duty, 
to  go  to  the  waggon  to  which  he  went.  The  unloading  that  he  had  to 
do  would  require  only  about  two  minutes,  and  it  is  plain,  as  it  seems  to 
me  from  what  M^Einlay  says,  that  in  sending  the  pursuer  to  this  place 
he  knew  it  was  a  place  of  danger.  He  says  he  told  the  pursuer  to  look 
sharp,  and  he  attributes  the  accident  to  the  pursuer's  delay.  Now  the 
state  of  matters  was  that  lye  No.  17  was  then  standing  empty,  and 
neither  the  pursuer  nor  M^Kinlay  was  aware  that  it  was  immediately  to 
be  filled.  If  such  was  the  case,  it  may  be  reasonably  assumed  that 
M'Kinlay  would,  not  have  given  the  order,  or  if  given,  that  the  pursuer 
would  not  have  gone  where  he  did.  The  pursuer  was,  as  it  seems  to  me, 
entitled  to  trust,  though  it  would  be  proper  for  him  to  exercise  what 
care  he  could  for  his  own  safety.  M^Kinlay  would  not  have  sent  him 
there  if  his  going  was  attended  with  danger.  But  besides  that,  the 
pursuer  had  to  trust  to  Nos.  203  and  273  of  the  defenders'  rules,  and  to 
tile  practice  which  seems  at  least  generally  to  prevail,  that  where  a  race 
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of  wi^gonfl  is  being  backed  into  a  lye,  either  the  shonter  or  the  gnard 
or  some  servant  of  the  defenders  is  pUced  on  the  first  approaching 
.yehicle  to  warn  people  to  get  ont  of  the  way.  A  whistle  seems  to  haye 
been  giyen  by  the  engine-^ver  at  the  back  of  the  train;  bnt  with  twenty- 
two  waggons  in  front  of  him,  and  where  there  were  many  lyes  and  varioas 
engines  whistling,  and  where  he  himself  conld  not  see  the  pnrsner,  it  is 
not  nnnatnral  that  this  whistle  failed  to  give  sufficient  warning  to  the 
pnrsner  to  look  ont  for  his  own  safety.  In  the  cases  I  have  referred  to, 
I  had  occasion  to  make  some  remarks  as  to  warning  being  given  in 
shunting,  and  I  also  remarked  that  I  thought  a  Court  should  be  chary 
unless  in  a  clear  case  of  interfering  with  the  rules  made  by  a  railway 
company  for  the  safe  management  of  its  operations.  Here,  however,  no 
such  difficulty  arises,  for  rules  Nos.  203  and  273  show  in  the  plainest 
terms  that  the  defenders  consider  it  proper  that  in  shunting  operations 
one  of  their  servants  should  be  on  the  first  vehicle  that  is  being  backed 
into  a  siding.  One  or  two  of  the  witnesses  maintained  that  these  rules 
only  applied  to  shunts  from  the  main  line,  and  not  to  shunts  from  one 
sidhig  to  another.  I  do  not  so  read  the  rules,  and  none  of  these  witnesses 
offered,  or  was  able  to  suggest,  any  reason  why  such  a  course  would  be 
proper  in  the  case  of  the  one  shunt  and  not  of  the  other,  and  for  my  own 
part  I  can  see  none.  Now  unless  the  race  of  waggons  was  being  shunted 
with  undue  speed,  it  is  as  plain  as  plain  can  be,  that  the  cause  of  the 
accident  was  the  neglect  of  the  precautions  provided  by  these  rules. 
The  pursuer  had  time  to  jump  down  and  get  his  horse  by  the  bead. 
It  may  be  presumed  that  two  or  three  seconds  more  would  have  sufficed 
to  let  him  back  out  his  horse  into  a  position  of  safely,  or  on  the  other 
hand  to  have  enabled  the  driver  to  pull  up  the  train.  Altogether  the 
case  seems  to  me  a  very  clear  one  indeed  of  liability  against  the  defenders. 

(Intd.)        *'  J.  M,  L." 

The  judgment  was  not  appealed. 

Jet. — Wallace  &  Wilson,  writers,  Glasgow. 

Alt — J.  R.  Mackenzie,  writer,  Qlasgow. 


SHERIFF  SMALL  DEBT  COURT,  GLASGOW. 

Sheriff  Mair. 

KOEHLER  V.  FERGUS. 

Darnage — Decree  in  dbaence — Ptihlication  in  ^^ Black  List" — Compeiency  of 
action, — In  this  case  pursuer  sued  defender  for  loss  and  damage  sustained 
and  to  be  sustained  by  the  pursuer,  and  solatium  in  consequence  of  the 
defender  having,  by  himself  or  others  for  whom  he  is  responsible,  appeared 
in  the  Sheriff  Small  Debt  Court,  Glasgow,  upon  8th  October,  and 
applied  for  and  obtained  a  decree  in  absence  in  an  action  at  the  instance 
of  the  defender  against  the  pursuer,  notwithstanding  that  the  pursuer 
remitted  to  the  defender  the  sum  sued  for  upon  6th  October,  which 
remittance  was  received  by  the  defender  on  7th  October,  and  the  debt 
discharged  by  the  defender  conform  to  receipt  of  that  date,  whereby  the 
pursuer's  name  was  published  in  the  Act  Book  of  Court,  and  also  In 
various  Trade  or  ^^  Black  "  Lists  throughout  the  United  Kingdom  as  a 
debtor  to  the  defender,  and  thereby  causing  intense  injury  to  the  pursuer's 
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feelings  and  loss  to  his  present  and  future  credit  and  business,  which  he 
estimated  at  £5Q,  but  restricted  to  £12. — It  appeared  from  the  state- 
ments of  the  parties,  that  the  defender  instructed  his  law  agents  in 
Glasgow  to  recoTer  the  debt  due  to  him  by  the  pursuer ;  that  on  SOth 
SeptMnber  a  Small  Debt  summons  was  taken  out  against  the  pursuer, 
on  which  the  names  of  the  law  agents  appeared ;  that  instead  of  calling 
for  the  law  agents  and  paying  the  debt  to  them,  the  pnrsoer  remitted 
the  amount  direct  to  defender  on  6th  October ;  that  defender  on  the  7th, 
the  daj  he  receiyed  the  cheque,  wrote  to  his  law  agents  to  that  effect ; 
and  that  their  clerk,  in  ignorance  of  this  letter,  had  gone  to  the  Small 
Debt  Court  at  ten  o'clock  on  the  morning  of  the  8th,  and  got  decree  in 
absence  against  the  pursuer.  It  was  contended  for  the  defender  that 
there  was  no  releyant  ground  of  action  against  him,  and  that  in  any 
new  he  could  not  be  made  liable  for  the  publication  in  the  Trade  or 
Black  Lists  of  the  fact  of  the  decree  being  pronounced. 

Sheriff  Mair  :  I  am  of  opinion  that  this  action  cannot  be  sustained  to 
anj  extent  or  effect  whatever.  In  the  first  place,  with  reference  to  the 
taking  of  the  decree  in  absence  against  the  pursuer,  it  is  not  said  that 
this  was  done  maliciously  by  the  defender.  It  is  true  the  debt  sued  for 
was  paid,  at  least  a  cheque  was  sent  for  the  amount.  But  the  circum- 
stances under  which  this  was  done  are  all-important.  The  pursuer  was 
r^ularly  convened  to  the  Small  Debt  Court,  and  cited  to  appear  there 
on  the  8th  October.  He  knew  from  the  summons  served  on  him  that 
the  matter  was  in  the  hands  of  law  agents,  and  notwithstanding  this,  and 
that  that  service  must  have  been  made  on  him  not  later  than  the  1st  of 
October,  he  did  not  send  the  cheque  to  defender  until  the  evening  of  the 
6tb.  It  was  not  received  till  the  7th,  when  defender  at  once  communi- 
cated the  fact  to  his  agents  in  Glasgow.  Defender's  letter  was  not 
received  by  the  agents  till  the  morning  of  the  8th ;  but  in  the  meantime 
thdr  clerk  had  gone  to  the  Small  Debt  Court,  and,  in  ignorance  of  any- 
thing having  been  done  by  the  pursuer,  took  decree  in  absence  against 
him*  There  is  not,  and  cannot  be,  the  slightest  pretence  of  malice  on  the 
part  of  the  defender  in  such  circumstances.  It  is  not  even  said  that  the 
decree  in  absence  was  taken  by  the  defender's  agents,  or  their  clerk,  in 
the  knowledge  that  the  debt  was  paid  But  was  there  not  a  duty  incum- 
bent on  the  pursuer?  His  proper  course  was  to  have  attended  the  Court 
to  which  he  was  lawfully  cited,  and  produced  his  receipt  for  the  debt, 
when  he  would  have  got  absolvitor.  It  is  not  unimportant,  however, 
here  to  observe  that  although  a  cheqoe  had  been  sent  for  the  amount 
sued  for,  the  expenses  of  the  action  were  not  paid,  and  in  any  view,  if  he 
wanted  to  get  relieved  of  them,  it  was  his  duty  to  be  present  at  the 
calling  of  the  case.  But  apart  from  opinion  of  my  own,  it  has  been 
decid^  in  two  cases  in  the  Supreme  Court,  Ch-msUm  v.  Eedpath,  24th 
February  1866,  and  Daviea  v.  Broum^  8th  July  1867,  where  the  circum- 
stances were  somewhat  similar  to  those  in  the  present  case,  that  to  entitle 
a  party  to  prevail  in  an  action  of  damages,  it  must  be  averred  and  proved 
that  the  taking  of  the  decree  in  absence  was  malicious  and  without 
probable  cause.  The  present  Lord  President,  in  the  last-mentioned  case, 
remarked:  ^'He  (the  pursuer)  must  show  that  there  was  not  merely 
noghgence  but  malice ;  **  and  Lord  Ardmillan :  ^'  The  whole  case  may 
come  to  turn  upon  the  knowledge  which  the  defenders  or  their  agent 
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respectirely  had.  It  may  be  that  the  one  who  got  payment  did  not 
know  that  the  other  took  decree ;  and,  on  the  other  hand,  it  may  be  that 
the  one  who  took  decree  did  not  know  that  the  other  had  received  pay- 
ment. And  if  that  is  the  case — ^if  both  principal  and  agent  acted  in 
good  faith — ^it  wonld  be  the  grossest  possible  iojastice  to  let  a  party  go 
into  Gonrt  for  damages  for  the  merest  slip  withont  alleging  and  patting 
in  issue,  malice  and  want  of  probable  cause."  In  the  present  case,  as 
malice  and  want  of  probable  cause  are  not  alleged,  and  indeed  not  cap- 
able of  being  proved  against  the  defender,  he  is  entitled  to  absolvitor. 
But  eren  although  such  allegations  had  been  made,  it  is  said  by  the 
pursuer  that  his  name  was  published  in  various  Trade  or  Black  Lists 
throughout  the  United  Kingdom  as  a  debtor  to  the  defender,  thereby 
causing  intense  injury  to  his  feelings,  etc.  I  cannot  better  dispose  of  this 
part  of  the  pursuer's  case  than  by  quoting  from  the  opinions  of  the 
judges  in  the  case  of  Dctvies  to  which  I  have  referred.  The  Lord  Presi- 
dent :  '^  But  I  observe  one  averment  of  the  pursuer,  which  startled  me  a 
good  deal,  viz.  that  damage  was  done  to  him  by  the  publication  of  the 
decree  in  the  Black  List.  What  the  defenders  had  to  do  with  that  is  not 
shown,  but  it  is  quite  impossible  to  claim  damages  on  this  ground." 
Lord  Curriehill:  "I  am  also  of  opinion  that  the  defenders  are  not 
directly  liable  for  the  publication  of  this  decree  in  the  Black  List."  Lord 
Deas  :  "  I  agree  with  yotir  lordship  that  the  defender's  responsibility  for 
the  Black  List  is  not  a  thing  to  be  relied  on,  if  that  is  what  the  pursuers 
look  to  in  this  litigation." 

But  how  does  it  happen  that  these  decrees  in  absence  find  their  way 
into  these  Trade  or  Black  Lists  ?  I  have  been  informed  that  the  publishers 
of  these  lists,  or  their  agents,  regularly  take  excerpts  from  the  Books  of 
Court  of  these  decrees.  I  am  humbly  of  opinion  that  they  have  no  right 
to  take  these  excerpts,  or  even  to  exhibition  of  the  book&  It  is  trne 
that  all  Courts  of  justice  are  open  to  the  public,  and  their  proceedings  may 
be  fairly  reported  in  the  public  press.  Bat  it  by  no  means  follows  from 
this  that  the  public  can  demand,  as  matter  of  right  from  the  Court  or  its 
officers,  access  to  its  books  or  records  in  order  to  publish  what  the  party 
did  not  collect  or  ascertain  in  Court.  These  books  and  records  are  the 
property  of  the  Court,  and  unless  the  Legislature  has  declared  that  they 
shall  be  open  to  all  the  lieges,  no  one  has  a  right  of  access  to  them. 
Has  the  Legislature  done  anything  of  the  kind?  I  am  of  opinion  that,  so 
far  as  the  Small  Debt  Court  is  concerned,  and  I  am  only  now  dealing 
with  that  Court,  the  Legislature  has  not.  Tlie  Small  Debt  Court  is  the 
creature  of  statute,  and  its  charter  is  the  Act  1  Vict  cap.  41  (1837).  By 
section  17,  it  is  provided  that  the  "  Sheriff-clerk  shall  keep  a  book, 
wherein  shall  be  entered  all  causes,  and  setting  forth  the  names  and 
designations  of  the  parties,  and  whether  present  or  absent  at  the  calling 
of  the  cause,  etc.,  which  book  shall  be  signed  each  Court  day  by  the 
Sheriff."  And  the  ^^  Sheriff-clerk  shall  also  keep  a  book  or  books  contain- 
ing a  register  or  registers  of  all  indorsations  of  decrees  and  warrants 
issued  in  other  counties,  and  of  all  warrants  of  arrestments  on  the 
dependence,  and  of  all  loosings  of  arrestments,  and  of  all  reports  of 
poindings  or  sequestrations,  and  sales  of  goods  and  effects,  which 
registers  shall  be  open  and  patent  to  all  concerned  withont  fee."  I 
pause  here  to  consider  the  section  so  far  as  I  have  read,  and  ask  myself 
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the  qoestioD,  To  what  does  that  part  of  it  which  provides  that  the 
registers  Bhaii  be  open  and  patent  to  all  concerned,  refer?    Does  it 
loclode  the  book  referred  to  in  the  beginning  of  the  section,  or  only  refer 
to  the  book  containing  the  register  or  registers  of  indorsation,  etc.  ?    The 
first  of  these  books  is  certainly  not  called  a  register,  and  if  it  is  not,  then 
it  cannot  be  included  in  the  register  to  be  open  and  patent  to  all  con- 
cemedi    In  my  opinion,  these  latter  are  the  only  registers  to  be  open  and 
patent,  and  if  I  am  right  in  the  constrnction  of  the  section,  it  follows 
that  no  one  can  demand  as  a  right,  access  to  the  book  to  make  excerpts 
from  it.    It  may  be  said  that  the  Small  Debt  Court  is  a  Court  of  record, 
aod  in  one  sense  so  it  is.    But  is  it  to  be  said  that  because  it  is  a  Court 
of  record  that  the  public  are  to  have  the  right  to  examine  eyerything 
connected  with  it?  As  well  might  they  call  upon  the  Sheriff-clerk  to  give 
exhibition  of  every  summons  that  is  issued.    The  book  referred  to  in  the 
first  part  of  section  17  is  one  to  be  kept  by  the  Sheriff-clerk,  and  is 
intended  for  his  guidance  to  enable  him  to  extract  the  decrees  of  the 
Court.    But  suppose  for  a  moment  that  the  word  registers  referred  to  in 
the  second  part  of  the  section  includes  the  book  mentioned  in  the  first 
part,  what  does  the  Act  provide  ? — that  they  ^^  shall  be  open  and  patent  at 
office  hours  to  all  concerned."    Does  this  mean  to  all  the  lieges  ?    I  am 
of  opinion  it  does  not,  and  that  it  was  only  intended  to  apply  to  parties 
really  concerned  or  interested  in  the  matter  entered  in  the  registers.     I 
am  ratified  in  this  opinion,  when  I  find  in  the  same  section  that  the 
Sheriff-clerk  is  required  to  cause  a  copy  of  the  rpll  of  causes  to  be  tried 
on  each  Court  day  to  ^'  be  exhibited  to  the  public  on  a  patent  part  of  the 
court-house."     Here,  then,  is  a  plain  distinction  drawn  between  all  con- 
ceded and  the  public  generally,  and  the  Legislature  must  therefore  have 
intended  that  the  former  was  not  to  mean  the  latter.    In  this  view  of  the 
case,  it  is  distinguishable  from  the  case  of  Fleming  y.  Newton  in  1846, 
which  established  the  right  of  the  publishers  of  the  Black  List  to  publish 
protected  bills.    That  case  was  heard  by  the  whole  of  the  judges  in  the 
^apreme  Court.    Eight  of  the  judges  were  against  the  publication,  while 
foor  were  in  favour  of  it.    The  case  was  appealed  to  the  House  of 
Lords,  and  the  decision  of  these  eight  judges  was  reversed  by  the  Lord 
Chancellor  (Cottenham),  sitting  as  the  sole  judge  in  the  Appeal  Court.    It 
would  ill  become  me  to  animadvert  either  on  the  opinions  of  the  learned 
jndges  who  were  in  the  minority  in  the  Supreme  Court,  or  on  the  opinion 
of  the  Lord  Chancellor.    At  the  same  time,  I  may  be  allowed  respectfully 
to  say  that  the  opinions  of  the  majority  of  the  judges  commend  them- 
:ie]ve8  to  my  mind  as  more  in  accordance  with  law  and  justice.    But  the 
important  observation  I  have  to  make  on  that  case  is,  that  the  opinions  of 
the  minority  of  the  judges  in  the  Court  of  Session,  and  the  opinion  of  the 
Lord  Chancellor  in  the  House  of  Lords,  were  based  on  the  fact  that  the 
register  of  protests  from  which  the  excerpts  were  taken  and  published 
was  declared  by  the  statute  to  be  open  and  patent  to  all  the  lieges,  and 
that  therefore  the  Court  had  no  power  to  interdict  the  publication  of 
what  appeared  in  these  registers.    The  section  in  the  Small  Debt  Act  is 
not  80  expressed,  unless  it  be  held  that  the  words  *^  all  concerned  *'  are  to 
have  the  same  meaning.    I  have  deemed  it  right  to  express  my  views  on 
this  subject  of  decrees  in  absence  being  published  in  the  Trade  or  Black 
Usts,  in  consequence  of  observing  in  the  public  press  that  it  had  been 
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engaging  the  attention  of  the  law  agents  of  Glasgow.  If  these  views  are 
sonnd,  and  commend  themselves  to  the  Sheriff-Principal  of  the  county, 
his  Lordship  may  probably  take  steps  to  prohibit  all  and  snndry  having 
access  to  or  taking  excerpts  from  the  Books  of  Coort  in  which  the 
decrees  in  absence  are  entered. 

I  need  not  add  that  what  I  have  said  will  or  can  in  no  way  interfere 
with  or  derogate  from  the  press,  or  the  publishers  of  the  Trade  or  Black 
Lists,  attending  the  Court  and  reporting  its  proceedings,  whether  these  be 
in  the  form  of  decrees  in  absence  or  decrees  mforo. 

^d.— Smiltie  &  Blyth. 

^tt._ Wilson,  Caldwell,  &  F>fe. 


SHERIFF  COURT  OF  ORKNEY. 
Sheriff  TfiOMS  and  Sheriff-Substitute  Mellis. 

BALFOUB  AKD  CUB8ITEBS  V.  HBBCU8  AND   OTHSRS. 

Agent  and  Client — Procedure  where  two  of  three  pursuers  disclaimed  action. 
— ^This  was  an  action  of  damages  by  a  proprietor  and  the  two  incoming 
tenants  of  a  farm  against  the  outgoing  tenants  for  the  way  in  which  they 
had  treated  straw  on  the  farm,  which  they  were  bound  to  leave  at  the 
expiry  of  the  lease.  After  the  record  was  closed,  the  pursuers  (two  out 
of  the  three),  who  were  the  incoming  tenants,  disclaimed  the  action  by  a 
minute  in  the  following  .terms : — 

**  Thomson,  for  William  Cursiter,  senior,  and  William  Cursiter,  junior, 
set  forth  in  this  action  as  joint-pursuers  with  the  said  Colonel  David 
Balfour  against  the  said  James  Hercus  and  John  Hercus,  intimates  to 
the  Court  that  the  said  action,  in  so  far  as  it  has  been  raised  and  pro- 
ceeded with  in  the  names  of  the  said  William  Cursiter,  senior,  and 
William  Cursiter,  junior,  has  been  so  raised  and  proceeded  with  entirely 
without  authority  or  sanction  of  any  kind  having  been  given  by  them  for 
so  doing.  They  therefore  disclaim  all  connection  with  the  action,  and 
repudiate  all  liability  of  every  kind  arising  therefrom.  The  said  William 
Cursiter,  senior,  and  William  Cursiter,  junior,  have  no  right  or  title  of 
any  kind  on  which  their  position  as  pursuers  in  this  action  can  be  founded, 
they  not  having  had  any  bargain  or  dealings  with  the  defenders  in  con- 
nection with  the  straw  on  the  said  lands  and  island  of  Gairsay. 

*^  The  said  action  having  been  raised  in  their  names  and  without  their 
knowledge  or  authority,  is  not  to  be  held  as  having  prejudiced  in  any 
manner  of  way  any  claim  competent  to  them  in  connection  with  the 
subject-matter  of  said  action. 

"They  therefore  crave  to  be  freed  from  the  action. — In  respect 
whereof,  Andrew  Thomson. 

"Kirkwall,  27th  October  1884." 

The  Sheriff-Substitute  ordered  answers  to  the  minute,  and  on  these 
being  lodged,  pronounced  the  following  interlocutor : — 

''  KirkwaUy  ISth  November  1884.— The  Sheriff-Substitute  having  con- 
sidered  minute  No.  10  of  process,  and  answers  thereto,  No.  11  of  process  : 
Finds  said  minute  incompetent  and  inept  to  found  the  crave  of  the 
minuters ;  therefore  refuses  the  crave  thereof,  and  decerns. 

'^JoHN  C.  Mellis* 
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"Nde, — A  more  abDormal  proceeding  to  find  its  way  into  a  process 
before  the  Gonrt — especially  at  the  stage  which  the  present  process  has 
reached — cannot  well  be  conceiyed.  The  process  was  ex  facie  regularly 
lostitated  in  the  names  of  the  minnters  and  another.  They  were  repre- 
sented by  a  dnly-qnalified  agent  both  at  the  adjustment  of  pleadings  and 
the  closing  of  the  record,  immediately  following  upon  which  procedure 
a  diet  of  proof  was  fixed.  That  diet  was  discharged  for  reasons  satis- 
factory to  the  Sheriff-Sabstitnte,  and  as  yet  the  proof  allowed  to  the 
parties  has  not  been  proceeded  with.  The  reconi  was  closed,  and  a 
diet  of  proof  fixed  npon  17th  June  last,  bat  only  upon  27th  October — 
more  than  four  months  afterwards — do  the  pursuers,  Messieurs  Cursiter, 
state  by  the  minute  under  consideration  that  the  agent  who  represented 
them  had  done  so  without  their  authority.  They  cannot  plead  ignorance 
of  the  steps  that  were  being  taken.  They  do  not  deny  that  they  are 
sufferers,  as  alleged  in  the  petition,  and  that  they  so  suffer  owing  to  the 
conduct  of  the  defenders ;  and  the  Bheriff-Snbstitute  is  satisfied,  without 
requiring  any  leading  of  evidence,  that  the  statements  contained  in  the 
answers,  No.  11  of  process — statements  made  judicially  on  the  sub- 
scriber's responsibility  as  a  practitioner  before  the  Court — represent 
correctly  and  sufficiently  for  the  purposes  of  the  present  process  what 
actually  occarred  between  the  Messieurs  Cursiter  and  the  agent  whose 
action  they  now,  and  in  this  most  peculiar  manner,  seek  to  repudiate. 
The  minnters  therefore  must  be  held  to  have  known,  from  at  all  eyents 
a  date  prior  to  the  closing  of  the  record,  what  steps  were  being  taken 
on  their  behalf.  Had  they  thought  proper,  nothing  was  more  simple  for 
them  than  to  write  to  the  agent  who  bad  undertaken  to  represent  them, 
requesting  him  to  desist  from  any  further  proceedings.  In  the  face  of 
sneh  an  mstraction,  no  agent  dared  have  moved  a  single  step  further  in 
the  matter.  As  matters  stand,  the  minnters  must  either  go  on  with  their 
action  or  abandon  it  in  legal  form.  While  always  avoiding  the  giving 
of  advice^  and  without  doing  so  now,  the  Sheriff-Substitute  thinks  it 
proper  to  state  that  nothing  in  the  above  interlocutor  or  in  this  note 
forecloses  any  question  as  between  the  minnters  and  the  agent  represent- 
ing them  in  tiiis  process,  should  they  be  advised  that  they  have  any  legal 
claim  of  redress  against  him,  but  such  claim  and  the  grounds  of  it  most 
be  expiscated  in  another  process,  not  in  this.        (Intd.)        J.  C.  M." 

On  i^peal,  and  after  ordering  a  reclaiming  petition  by  the  appellants 
and  answers  thereto  by  the  agent  who  had  acted  for  all  the  pursuers  in 
the  action,  the  Sheriff  pronounced  the  following  interlocutor : — 

''The  Sheriff  having  resumed  consideration  of  the  appeal  of  William 
Cursiter,  senior  and  junior,  with  the  reclaiming  petition  for  them  and 
answers  for  Mr.  Macrae,  procurator  of  Court,  sustains  said  appeal  and 
recalls  the  interlocutor  of  18th  November  1884 :  Allows  the  said  pro- 
curator of  Court  and  the  appellants  a  proof  of  their  averments,  and  to 
Mr.  Macrae  conjunct  probation :  Appoints  a  diet  for  this  proof  to  be 
fixed  as  soon  as  possible,  and  the  question  raised  by  the  said  William 
Cursiter,  senior  and  junior,  disposed  of  before  further  procedure  in  the 
cause;  and  finds  the  said  John  Macrae  liable  in  the  expenses  of  this 
appeal,  as  the  same  may  be  taxed.  Oeo.  H.  Thoms. 

'*  Ki&KWAU.,  22ind  December  1884 
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''  Note. — This  is  not  a  case  for  abandonment  on  paying  a  defender's 
expenses,  as  the  Sheriff-Snbstitate  seems  to  think.  The  qnestion  arises 
not  between  parsoers  and  defenders,  bnt  between  two  of  the  pnrsners 
and  a  procurator  of  Court,  as  to  which  there  are  no  enactments  in  Act 
of  Parliament  or  Act  of  Sedemnt.  The  claims  of  the  objecting  pnrsners 
against  their  landlord  nndonbtedlj  may  be  affected  by  the  form  in 
which  this  action  is  laid.  Cnriously  enough,  while  Art.  YIIL  of  the 
Condescendence  avers  that  the  Messrs.  Cnrsiter  alone  haye  snffered 
damage,  the  prayer  of  the  petition  asks  that  that  rery  damage  shonld  be 
paid  to  the  pursuers,  being  the  Messrs.  Cnrsiter  and  their  landlord, 
although  it  is  not  alleged  that  the  landlord  suffered  any.  An  action  so 
laid  will  require  to  be  very  specially  authorized  by  the  Messrs.  Cnrsiter. 
Not  only  must  this  be  kept  in  view  in  the  inquiry  which  has  been  allowed, 
but  there  are  presumptions  against  an  agent  who  acts  for  parties  having 
different  interests  which  will  come  into  play.  There  is  thus  undoubtedly 
a  greater  onus  on  the  procurator  of  Coart  in  this  case  than  in  the  ordinary 
case  of  agent  and  client.  G.  H.  T." 
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Copyright. — Designs — BegistirUion  mark — Accidental  error — Copy- 
right  of  Designs  Act^  1842  (5  and  6  Vict  c,  100) — Patents^  Designs^  cmd 
Trade  Marks  Act,  1883  (46  and  47  Vict,  c,  57),  ss.  50  {sub-s.  1),  51,  113, 
and  114 — Design  Rules,  1883,  mle  82 — Notice  to  Infringer — Costs. — The 
marking  of  goods  made  in  accordance  with  a  design  registered  under 
5  and  6  Vict.  c.  100  (since  repealed  by  46  and  47  Vict.  c.  57),  with  a  regis- 
tration mark,  is  now  regulated  by  section  51  of  the  latter  Act,  and  the 
proprietor  of  such  a  design  is  entitled  to  the  benefit  of  the  saving  clause 
at  the  end  of  that  section.  English  proprietors  of  the  copyright  in  a 
registered  design  furnished  their  foreign  manufacturers  of  the  articles 
made  in  accordance  with  the  design  with  a  die  for  placing  on  the  goods 
the  proper  registration  mark,  and  directed  them  to  mark  the  goods 
accordingly.  The  manufacturers  by  mistake  marked  some  of  the  goods, 
and  the  proprietors  sold  them,  with  a  different  but  very  similar  registra- 
tion mark,  the  die  for  which  had  remained  in  the  manufacturer's  posses- 
sion after  the  copyright  in  the  design  to  which  it  belonged  had  expired  : 
— Held,  that  the  proprietors  of  the  copyright  had  "  taken  all  proper  steps 
to  insure  the  marking  "  within  section  51,  and  that  they  were  not  deprived 
of  their  copyright  by  the  mistake  which  had  been  mada  Wiitman  v. 
Oppenheim,  54  L.  J.  Rep.  Ch.  66.  (The  proprietors  of  a  registered 
design  which  had  been  infringed  served  their  writ  without  giving  the 
infringer  any  previous  notice : — Held,  that  the  defendant  must  neyerthe- 
less  pay  the  costs  of  the  motion  for  injunction,  54  L.  J.  Rep.  Ch.  56. 
Upmann  v.  Forester  (52  Law  J.  Rep.  Chanc.  946,  Law  Rep.  24  Ch.  D. 
231)  followed  54  L.  J.  Rep.  56. 
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No  profession,  as  has  often  been  pointed  out  in  these  pages,  is 
called  upon  to  perform  so  much  work  of  one  kind  or  another 
without  fee  or  reward  as  the  much  maligned  profession  of  the  law; 
and  on  no  branch  of  the  profession  are  the  requirements  in  the 
way  of  gratuitous  work  more  exacting  than  upon  that  most 
impoverished  branch — ^the  Bar,  In  this  point  of  view,  if  certainly 
in  no  other,  there  is  some  source  for  gratification  in  the  fact  that 
the  Junior  Bar  is  increasing  in  its  numbers  with  such  extra- 
ordinary rapidity.  The  decrease  in  the  amount  of  remunerative 
work  to  be  distributed  has  so  steadily  kept  pace  with  the  increase 
in  the  number  of  those  anxious  to  share  in  the  divide,  that  all 
hope  of  making  a  living  at  the  Junior  Bar  is  now  an  idle  dream 
of  the  past.  But  work,  however  unremunerative,  is  after  all 
indispensable  to  the  well-being  even  of  members  of  the  Junior 
Bar,  and  in  these  circumstances  it  is  well  that  work  falls  plentifully 
to  their  share.  Nay,  were  the  professional  work  proper  suiScient 
to  keep  even  a  moiety  of  the  Bar  in  harness,  it  is  quite  clear  that 
the  profession  would  be  unable  to  overtake  the  unremunerative 
toil  which  .oofnes  so  abundantly  to  hand.  Bills  before  Parliament, 
political  organization^,  social  reforms,  public  charities,  religious 
and  ecclesiastical  arrangements,  university  organization  and 
administration,  school  boards,  national  sports,  and  indeed  every 
branch  of  public  work  makes  requirements  upon  the  services  of 
members  of  the  Bar.  There  is  liardly  a  man  at  the  Bar  whose 
name  is  not  identified  with  some  public  movement  or  other,  from 
guiding  a  political  agitation  or  reorganizing  a  university  to 
arranging  a  public  -entertainment  or  directing  the  affairs  of 
the  organization  which  controls  a  national  sport.  It  would 
be  a  long  hunt  indeed  to  find  a  copy  of  an  Edinburgh  Daily  in 
which  the  name  of  some  member  of  the  Bar  is  not  mentioned 
in  connection  with  the  discharge  of  public  work,  and  ample 
YOU  XXIX.  NO.  cccxxxix. — ^MilRCn  1885.  I 


114       THE  PARLIAMENT  HOUSE  IN  THE  PEOVINCES. 

indeed    would   be  the    Iitij;ation   of    the    country   were    every 
member  of  the   Bar  whom   one   sees  busy  with   a  bundle   of 

fapers  of  a  morning  engaged  in  strictly  professional  work, 
t  is  consolatory  to  reflect  that  there  is  plenty  work  to  hand  for 
the  largely  augmented  membership  of  the  Bar,  even  although  that 
work  be  of  a  Jcind  upon  which  nobody  is  likely  to  fatten.  The 
object  of  this  paper  is  to  direct  attention  to  a  comparatively  new 
department  of  that  work,  which  has  within  the  last  year  or  two 
developed  to  an  extent  that  is  trulv  remarkable. 

Political  organization  has  within  the  last  few  years  made 
rapid  progress  throughout  Scotland.  The  whole  country  is  now 
covered  with  a  network  of  political  associations  of  both  political 
parties ;  indeed,  there  is  hardly  anywhere  to  be  found  a  hamlet 
that  has  not  two  rival  and  flourishing  political  organizations. 
But  the  first  consideration  which  presents  itself  to  the  political 
organizer  is  the  necessity  of  doing  something  to  keep  alive  the 
political  interest  and  enthusiasm  of  the  members  of  the  new 
association.  No  association  can  continue  to  exist  long  on  paper 
only  with  any  benefit  to  the  party.  Some  stir  or  fuss  must  be 
excited,  the  members  must  be  brought  together,  a  public  meeting 
must  be  held.  But  even  the  members  of  a  political  association 
will  not  come  to  a  public  meeting  merely  for  the  pleasure  of  admiring 
one  another.  Some  more  lively  species  of  entertainment,  which 
will  combine  amusement  with  political  instruction,  must  be  pro- 
vided,— there  must  be  a  big  speech.  But  who  is  to  make  the 
big  speech  ?  Sir  John  is  a  very  good  fellow,  and  very  fond  indeed 
of  hearing  his  own  sonorous  voice;  but  everybody  knows  that 
even  Sir  tfohn  is  intellectually  incapable  of  delivering  a  political 
address  of  an  hour's  duration ;  and,  further,  that  nothing  could  be 
better  calculated  to  ensure  an  empty  house  than  the  prospect  of 
a  long  speech  from  Sir  John.  None  of  the  other  local  celebrities 
is  in  the  running,— one  hears  quite  enough  from  the  clergj-man 
upon   Sundays,    the  doctor    is    afraid  to    take   any  prominent 

?art  in  politics,  and  public  speaking  is  not  the  banker's  forte, 
^lainly,  therefore,  a  speaker  must  be  imported  from  a  distance ; 
and  in  these  circumstances  the  local  wire-pullers  turn  natur- 
ally to  Edinburgh,  which  is  at  once  the  intellectual  capital  and 
the  habitation  of  the  central  political  organizations.  Accordingly, 
correspondence  is  opened  up  with  Edinburgh,  and  the  moment 
correspondence  is  opened  witn  Edinburgh  that  means  that  a  mem- 
ber of  the  Bar  is  to  go  down  and  deliver  the  big  speech  ;  for,  after 
all,  who  else  is  there  to  be  found  even  in  Edinburgh  willing  to  do 
the  work  ?  The  idea  of  any  Writer  to  the  Signet  who  has  grown 
fat  upon  political  agency  making  a  journey  to  the  country  for  less 
than  a  fair  day's  fee  is  of  course  out  of  the  question  ;  besides,  no 
Writer  to  the  Signet  would  put  himself  so  much  about  as  to  get 
up  a  political  speech.  Doctors  are  hot  politicians  over  the  dinner- 
table  ;  but  no  class  in  the  community  display  greater  cowardice 
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when  called  upon  to  take  any  public  action  in  support  of  the 
opinions  which  they  profess  to  hola  so  strongly.  Political  speaking 
is  not  in  the  way  of  the  professoriate  or  the  clergy ;  and  accord- 
ingly, all  the  other  talent  in  the  town  having  failed  to  supply  the 
necessary  article,  recourse  is  invariably  had  to  the  unwearying 
Jnnior  Bar.    Forth  goes  their  representative,  duly  heralded  in 
the  local  papers,  and  advertised  by  handbills  and  circulars,  to  address 
the  big  meeting,  and,  if  possible,  to  infuse  some  political  interest 
and  some  enthusiasm  into  the  torpid  breasts  of  the  adherents  of  his 
party  in  the  district.    It  sounds  all  very  well  to  an  outsider  accus- 
tomed to  town  life  and  to  large  and  appreciative  town  audiences. 
But,  after  all,  it  is  a  sorry  task.   To  travel,  it  may  be,  a  couple  of 
hundred  miles  to  address  an  audience—- often   considerably  less 
numerous  than  the  number  of  miles  travelled — without  political 
knowledge  or  much  political  interest,  unable  to  take  up  the  points 
auickly,  puzzled  by  the  smart  things  that  were  meant  to  bring 
aown  the  house,  and  which  would  have  fetched  an  Edinburgh  or 
a  Glasgow  audience  in  a  moment,  and  utterly  incapable  of  any 
political  enthusiasm.    The  trouble,   too,   of  preparing  soch  an 
address  is  by  no  means  inconsiderable.   There  ai'e  one  or  two  bom 
politicians  upon  the  boards,  whose  political  interests  are  as  keen 
as  those  of  any  member  of  the  House  of  Commons,  and  their 
political  information  as  extensive  as  that  of  anybody  out  of  the 
Cabinet.     The  circle  of  such  in  Edinburgh  is,  however,  a  very 
narrow    one.     London   is  the   centre   of   political   life   and  of 
political  activity ;  and,  in  relation  to  political  work,  Edinburgh  is, 
after  all,  only  a  provincial  town.     Accordingly,  for  any  member 
of  the  Bar,  outside  the  narrow  coterie  who  live  for  politics,  the 
preparation  of  a  political  address  requires  a  good  deal  of  study, 
time,    and   trouble.    The  wonder  is  that  any  one  who  has  had 
one   experience   of  the  chilling  character  of  a  country  political 
meeting    ever    tries    it   again ;  and    yet,  as   has    already  been 
pointea  out,  the  work  is  still  steadily  growing.     There  are  men 
at  the  Junior   Bar   who  address  political  meetings  in   different 
parts  of  the  country  as  regularly  as  each  vacation  comes  round  ; 
and   the    day   seems  not  lar  distant  when  any  advocate  of  less 
than  ten  years'  standing  who  does  not  address  a  political  meet- 
ing at  least  once  or  twice  in  the  year  will  be  set  down  as  either 
a  nincompoop  or  a  duffer.     It  is  not  very  easy  to  understand  the 
motives  which  induce  so  many  members  of  the  profession  of  the 
Bar  to  devote  themselves  with  such  assiduity  to  work  of  this  kind. 
It  is,  indeed,  sometimes  suggested  that,  in  their  zeal  to  serve  their 
party,  members  of  the  Jnnior  Bar  are  by  no  means  indifferent  Uy 
their  own  personal  fortunes,  and  that  the  hope  of  preferment  is 
not  the  least  powerful  of  the  motives  which  inspire  the  party- 
workers  of  the  profession.     There  may  be  some  truth  in  this,  but, 
after  all,  it  is  by  no  means  a  satisfactory  explanation  of  the  zeal 
with  which  many  undertake  the  discharge  of  arduous  and  gratui- 
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tous  labour  in  the  service  of  their  party.  The  keen  political 
partisans  at  the  Junior  Bar  are  by  no  means  the  most  self-seeking 
or  time-serving  members  of  the  profession ;  and  many  of  those 
i^ho  are  notorious  for  the  eye  they  keep  upon  the  main  chance  in 
other  matters,  are  remarkable  for  their  apathy  and  indifference  in 
all  matters  political.  On  the  whole,  we  are  disposed  to  credit  the 
active  politicians  of  the  Junior  Bar  with  the  possession  of  a  very 
considerable  share  of  public  spirit,  and  to  this  public  spirit 
we  attribute  the  zeal  with  which  so  many  of  them  voluntarily 
undertake  the  discharge  of  arduous  party  service.  This  remark  is 
specially  applicable  to  the  men  on  tne  right  side.  On  that  side 
there  is  not  a  single  partisan,  the  disinterested  character  of  whose 
political  zeal  is  ever  called  in  question.  On  the  other  side  it  may 
be  that  there  are  some  whose  eyes  are  ever  steadfastly  fixed  upon 
the  loaves  and  fishes  of  office  and  preferment,  but  even  to  the 
other  side  we  accord  the  credit  of  possessing  several  earnest  and 
disinterested  workers. 

It  is  well,  no  doubt,  that  an  increased  interest  in  politics,  on  the 
part  of  the  more  highly  educated  section  of  the  community, 
should  keep  pace  with  the  increasing  power  of  the  masses.  The 
educated  classes  will  always  exercise  an  influence  in  the  com- 
munity out  of  all  proportion  to  their  numerical  strength ;  but  if 
that  influence  is  to  be  as  potent  in  the  future  as  in  the  past,  it  is 
essential  that  the  educated  classes  should  exert  themselves  in 
endeavouring  to  form  public  opinion  much  more  energetically 
than  has  heretofore  been  customary.  In  these  circumstances,  it 
is  gratifying  to  find  that  the  profession,  which  has  always  com- 
prised within  it  the  flower  of  tne  intellectual  life  of  the  country, 
is  taking  a  lead  in  the  matter,  and  sending  out  an  ever-increasing 
number  of  faithful  and  able  men  for  work  in  the  missionary 
field  of  politics.  The  rewards  of  their  labours,  like  those  of  the 
workers  in  another  missionary  field,  are,  it  is  to  be  feared,  not  to 
be  found  in  this  world.  Politics  in  Scotland  are  a  thankless  task. 
The  goal  of  all  political  life  in  Britain  is  at  Westminster,  and,  to 
a  member  of  the  Scottish  Bar,  Westminster  means  the  sacrifice 
of  his  professional  income  and  prospects.  Not  until  he  has 
attained  middle  life,  and  become  an  ingrained  Inner  House 
pleader,  incapable  of  vigorous  and  effective  political  speaking, 
can  the  Scottish  lawyer  hope  to  attain  parliamentair  nonours. 
Even  at  that  stage, — such  is  the  irony  of  political  life, — ^parlia- 
mentary honours  and  political  rewards  generally  devolve  upon 
men  who  have  never  taken  any  active  part  in  political  work,  or 
done  a  hand's  turn  of  gratuitous  work  for  their  country  or  their 
party. 
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King  Robert  the  Bruce,  after  the  manner  of  other  kings  who 
have  been  the  first  of  a  royal  dynasty,  had  no  sooner  gained  his 
victory  at  Bannockbam,  and  found  liimself  seated  at  length  firmly 
on  the  Scottish  throne,  than  he  passed  in  1315  an  Act  of  Settle- 
ment, which  includes  amongst  the  names  of  the  witnesses  that  of 
Michael  Balfour,  Sheriff  of  Fife,  an  evidence  that  already  within 
this  short  space  of  time  the  arrangements  in  that  district  for  collec- 
tion of  revenue  and  administration  of  justice  were  more  or  less  in 
order ;  and  although  from  the  want  of  the  Sheriff's  accounts,  indeed 
from  the  terrible  hiatus  in  all  records  during  eighteen  years  of 
invasion  and  war,  we  cannot  name  any  other  Sheriff  at  this  period, 
vet  it  is  not  too  much  to  presume  that,  wherever  he  could  do  so,* 
Robert  was  endeavouring  to  restore  under  his  own  supporters  the 
desolated  fragments  of  Alexander's  kingdom.  It  is  easy  to  see 
that  for  the  new  dynasty  there  must  have  been  ample  opportuni- 
ties to  reward  those  who  had  faithfully  held  to  the  national  cause. 
Families  like  those  of  Baliol  and  Comyn  were  possessed  of  vast 
domains  now  forfeited  to  the  victorious  Bruce,  and  those  who  had 
assisted  the  claims  of  his  rivals  shared  in  the  same  fate.  Thus 
the  rulers  of  Lorn  and  Isla  in  the  west,  the  Soulis  family  some- 
what later  in  the  south,  and  many  others,  with  all  their  adherents, 
were  involved  in  ruin,  and  their  estates  given  to  the  king's 
relatives  and  brothers-in-arms. 

As  early  as  1320  we  find  a  Justiciar  imder  the  new  regime 
mentioned  by  name :  '*  Robertus,  etc.,  Sciatis  quod  per  bonam  et 
fidelem  assisam  coram  Willelmo  de  Lyndesay  tunc  Camerario 
nostro  et  Joanne  filio  Brouningis  (vel  Broningis)  Justiciario  nostro 
ad  hoc  specialiter  deputatis,  etc.;"  and  even  earlier  references  to 
the  office  under  King  Robert  occur,  as  we  shall  hereafter  show. 
The  writ  alluded  to  bears  date  10th  September  1320,  and  its 
purpose  was  the  formal  recognition  of  the  **  libertas  "  of  a  certain 
Adam,  the  son  of  Adam  whom  the  king  declares  "  non  est  homo 
noster  ligius  seu  nativus,*'  but  free  to  dispose  of  his  property  as  he 
pleases,  in  witness  whereof  the  deed  concludes,  '^  has  literas  nostros 

?irpetuas  duraturas  sibi  fieri  fecimus  patentes  apud  Abirdene." 
he  allusions  of  this  deed  leave  no  reasonable  doubt  that  tliere 
continued  under  the  Bruces  that  system  of  slavery  or  serfdom 
which  had  so  long  held  sway  in  England,  where  inaeed  traces  of 
it  survived  until  the  16th  century.  Imported  it  must  have  been 
from  the  south,  for  Celtic  usages  and  customs,  the  tribal  system 
with  common  possession  of  lands  and  the  whole  body  of  their 
laws,  so  far  as  we  are  acquainted  with  them,  seem  utterly 
alien  to  such  an  idea.  The  position  of  the  bondsmen  was 
akin  to  what   the   Romans   knew   as   **adscriptio   glebse,"   and 
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the  existence  of  such  a  class  was  a  serious  obstacle  to  the 
boasted  administration  of  "equal  justice."  Scotland  had  never 
in  her  previous  history  enjoyed  more  liberty  than  during  the 
thirteenth  century,  and  now,  under  another  race  of  monarchs  of 
her  own  choosing,  there  still  stood  between  her  people  and  equal 
justice  an  imported  system  of  land  tenure,  and  of  laws  such  as 
that  we  have  just  mentioned.  Mr.  Robertson  mentions  in  the 
introduction  to  his  Index  of  Charters  that  there  exists  in  the 
Library  of  the  Faculty  of  Advocates  an  ancient  deed  throwing 
some  light  upon  the  position  of  these  serfs,  and  dating  back  to 
1222.  By  this  document  the  Prior  of  St.  Andrews  contracts 
with  one  of  these  **  homines  nativi,"  giving  him  and  his  family 
leave  to  go  to  James,  the  son  of  Morgand,  formerly  Earl  of  Mar, 
on  the  condition  that  after  a  year's  absence  they  should  pay  "  in 
recognitionem  homagii  sui  memoratis  priori  et  conventui  unam 
libram  cere"  annually.  Besides,  however,  the  existence  of  these 
already-created  difficulties  in  the  administration  of  justice  and  due 

f>nnishment  of  crime,  King  Robert  himself,  and  his  son  after  him, 
aid  the  foundation  of  yet  more  serious  troubles  for  their  suc- 
cessors, and  notably  for  the  justiciars,  in  the  vast  grants  they 
made,  not  only  of  tracts  of  country,  but  of  jurisdiction,  to  their 
favoured  followers.  Of  some  of  the  more  important  of  these 
grants,  notice  must  be  taken  as  they  may  occur  in  the  course  of 
this  inquiry,  because  even  the  very  rights  of  sovereignty,  the  four 
pleas  of  the  Crown,  were  in  certain  instances  conceded  to  private 
])ersons,  with  the  effect  of  delaying  for  centuries  the  consolidation 
of  criminal  law,  and  its  administration  through  one  supreme  and 
other  cognate  but  inferior  courts. 

So  far  as  regards  the  Justiciars  proper,  the  Parliament  at  Scone 
in  1318  gives  us  the  first  indication  of  a  new  designation,  probably 
introduced  by  Eobert  I.  himself.  Scotland  and  I.othian  are  qo 
longer  recognised  as  separate,  but  the  orders  of  the  king  are  issued 
"  nostro  Justiciario  ex  parte  boreali  aque  de  fforth,"  so  that  no 
doubt  the  Forth  Mas  already  regarded  as  the  boundary  between 
the  jurisdictions  of  two  great  officers  whom  we  know  to  have 
existed  under  Robert's  immediate  successors.  It  is  possible  that 
these  Justiciars  in  each  district  wei*e  two  in  number,  for  in  1321 
the  king  in  council  at  Edinburgh  issued  certain  orders  to  Walter, 
the  son  of  Gilbert  and  Robert  de  Ward,  his  Justiciars  (appointed 
apparently  for  a  special  purpose),  to  be  executed  in  the  neighbour- 
hood of  Lanark.  Certainly  within  less  than  twenty  years  there 
were^  two  Justiciars  jointly  administering  the  law  in  the  northern 
district. 

In  1324,  to  the  people  of  Galloway  was  granted,  of  new,  a 
charter  of  their  special  privileges  by  King  Robert.  This  seems 
to  indicate  that  the  south-western  part  of  Scotland  still  adhered 
to  the  cause  of  Baliol  and  Gomyn,  although  the  lands  of  those 
great  territorial  families  were  already  to  a  large  extent  in  the 
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hands  of  the  Doucrlases;  and  when  we  recall  the  concessions 
of  Edward  I.  to  the  same  district,  it  is  difficult  not  to  believe  that 
Brace  intended  his  charter  as  a  counteracting  influence  to  the 
supposed  generosity  of  the  English  king. 

In  this  ^ant  the  pleas  of  the  Crown  are  carefully  reserved,  and 
the  king  thus  retained,  at  least  in  name,  the  privileges  of  supreme 
criminal  jurisdiction.  *'  Sciatis  nos  pro  nobis  et  successoribus 
nostris  concessisse  et  hac  presenti  carta  nostra  confirmasse  in  per- 
petaum  Capitaneis  et  omnibus  hominibus  Galwidie  quod  quilibet 
homo  Galwidiensis  super  quocunque  supradicto  serjandorum 
Galwidie  habeant  bonam  et  fidelem  assisam  patrie  et  quod  non 
teneantur  ad  purgationem  seu  acquietantiam  faciendum  secundum 
aatiquas  leges  Galwidie.  Exceptis  tamen  et  reservatis  nobis  et 
heredibus  nostris  quatuor  Loquelis  spectantibus  ad  coronam 
nostram,  Et  reservatis  etiam  nobis  et  heredibus  nostris  articulis 
tangentibus  proditionem  et  interfectionem  aligenarum  aliorum 
regnorum  et  prosecutionibus  corundem,  etc."  It  has  been  sur- 
mised that,  about  the  time  of  this  charter,  the  division  of  Galloway 
into  the  Stewartry  of  Kirkcudbright  and  the  Shire  of  Wigtown 
came  first  to  be  recognised.  As  already  mentioned,  what  now  is 
the  Stewartry,  between  the  rivers  Cree  and  Nith,  formed  long  a 
portion  of  the  Sheriffdom  of  Dumfries;  but  Robert  Bruce  is 
believed  to  have  erected  into  stewartries  both  Annandale  and 
Kirkcudbrightshire,  because  in  the  former  case  the  family  estates 
merged  in  the  Crown,  and  in  the  latter  the  superiority  also  became 
the  king's  by  the  forfeiture  of  the  families  of  Baliol  and  Comyn. 
It  is  no  doubt  true  that  until  1403  (perhaps  even  later)  references 
occur  to  the  Forest  of  Glenkens,  and  other  places  undoubtedly  in 
the  Stewartry,  as  **  within  the  Shire  of  Dumfries,"  but  these  are 
explained,  it  is  said,  by  the  fact  that  a  nominal  and  territorial 
connection  continued  to  exist  long  after  the  severance  for 
judicial  purposes  had  been  completed.  The  king's  steward  in 
place  of  the  Sheriff  administered  justice  in  districts  thus  held 
directly  of  the  Crown,  and  the  period  at  which  the  change  of 
tenure  took  place  seems  not  unreasonably  to  give  us  the  approxi- 
mate date  of  the  division  of  jurisdiction. 

The  difficulties,  however,  connected  with  the  administration  of 
justice,  in  the  teeth  of  a  steady  opposition  fomented  by  English 
intrigue,  must  from  the  outset  have  been  very  great,  and  no  doubt 
in  some  measure  the  Bruce  hoped  to  overcome  this  by  placing  the 
house  of  Douglas  in  the  position  of  territorial  power,  formerly 
enjoved  by  the  hostile  families  whom  the  first  three  Edwards 
of  England  had  supported.  Thus,  by  securing  at  once  the  firm 
position  of  a  direct  leudal  superior,  and  then  by  granting  wide 
privileges  to  one  of  his  own  most  resolute  adherents,  there  seemed 
fCood  reason  to  hope  that  the  troubles  in  Galloway  might  be  ended. 
It  was  not  to  be  so,  however,  for  a  long  time  to  come,  and  there 
are  signs  that  the  representatives  of  tne  older  families  clung  to 
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their  former  chieftains  for  twenty  years  at  any  rate  after  Brace's 
death. 

So  it  18  that  we  reach  the  year  1328.  The  king,  thoagh  in 
years  not  far  beyond  middle  age,  was  already  worn  oat  by  the 
hardships  and  the  campaigns  of  his  early  life.  In  the  qaiet 
retreat  of  his  court  at  Cardross,  those  who  so  desire  may  trace 
through  the  accounts  of  the  Great  Chamberlain  what  his  simple 
tastes  and  pursuits  may  probably  have  been ;  but  we  are  not  here 
concerned  with  the  many  points  of  interest  bearing  upon  the 
personal  surroundings  of  the  king,  and  only  may  allude  to  them  in 
connection  with  his  withdrawal  from  more  active  direction  of  the 
criminal  courts,  and  that  personal  presidency  of  the  sovereign,  so 
frequently  noticed  in  Scottish  history,  wherever  important  trials 
were  to  take  place.  But  Robert,  no  doubt,  hoped  that  he  had 
for  the  future  ensured  peace  with  his  old  enemies  the  English. 
This  desire  explains  the  remarkable  treaty  of  Northampton, 
entered  into  with  Edward  II!.,  who  had  just  ascended  the  throne 
of  the  Plantagenets.  Joanna,  the  En^ish  king^s  sister,  a  mere 
child,  was  to  be  given  in  marriage  to  David,  King  Robert's  son, 
born  but  three  or  four  years  before  the  treaty,  whilst  formal 
renunciation  was  once  again  made  of  the  preposterous  claims  of 
feudal  supremacy  over  the  independent  Scottish  nation.  No 
doubt  such  an  arrangement  was  agreeable  to  others  than  the 
enfeebled  King  of  Scotland  and  his  youthful  but  designing 
neighbour,  for  many  an  English  baron  yet  sighed  for  those  fair 
lands  in  Scotland  of  which  the  victory  at  Bannockbum  had 
deprived  him,  and  hoped  for  restoration,  at  least  in  some  degree, 
through  the  medium  of  a  lasting  peace.  However  this  may  have 
been,  certain  it  is  that  in  1328  Sir  Henry  Baliol  was  Sheriff 
at  Roxburgh,  and  Edward  Keith  at  Selkirk,  which  looks  very 
much  like  a  pardon  and  restoration  in  those  Border  districts,  for 
Baliol's  name  itself  connects  him  with  English  intrigue,  and 
Keith,  though  his  family  had  changed  sides  again  and  again,  was 
doubtless,  through  Isabella  of  Sinton,  the  representative  of  the 
hereditary  holders  of  the  oiBce  since  the  time  of  William  the 
Lion,  whose  submission  to  Edward  I.  we  have  noticed. 

A  glance  over  the  imperfect  records  of  this  period,  as  we  draw 
to  the  close  of  Robert  I.'s  memorable  reign,  show  that  great  efforts 
to  restore  order  and  enforce  the  laws  must  have  been  made.  It  is 
certain  that  Sheriffs  were  once  more  to  be  found  throughout  the 
greater  part  of  the  kingdom,  and  Justiciars  again,  as  in  the  happy 
days  of  Alexander  III.,  went  their  circuits  to  dispense,  at  least  in 
name,  equal  justice  to  all.  In  Edinburgh,  for  the  three  Lothians, 
Robert  of  Meyners  was  Sheriff,  and  we  find  an  entry  in  the 
accounts  which  shows  how  complete  at  this  time  the  union  of  the 
jurisdiction  in  the  three  counties  was:  ^'Idem  onerat  se  de 
cc.  1.  xlvij  s.  v  d.  de  contribucione  predicta  per  decimum  denarium 
bailie  sue,  videlicet,  de  Edinburgh,  Hadington  et  de  Lithcu  prseter 
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burgos  regis  et  baronnm."  A  similar  exclusion  of  a  portion  of  a 
district  is  made  by  Alexander  Pylcbe,  Sheriff  of  Inverness,  in  the 
same  year,  1328,  who  charges  himself  with  the  payments  from  all 
the  lands  within  his  jurisdiction,  ^*  praeterquam  de  terris  comitis 
Moravie  et  tenencium  suorom."  This,  Jt  will  be  remembered,  was 
the  earldom  granted  by  King  Robert  to  his  own  nephew ;  and 
where  in  those  days  a  sheriff  did  not  account  for  revenue,  it 
may  be  held  for  practical  purposes  he  had  no  jurisdiction  what- 
ever. 

Sofar  as  it  is  possible  to  gather  from  the  records,  thereseems  reason 
to  think  that  tne  burghs  enjoyed  a  very  considerable  amount  of 
criminal  jurisdiction  themselves, and  the  allusions  to  their  exemption 
from  the  revenue  returns  of  the  Sheriffs,  point  also  to  the  fact  that 
his  judicial  authority  was  bounded  by  the  limits  of  the  **  county,"  not 
including  these  burghs.  During  the  fourteenth  century  the  chief 
magistrate  was  called  either  mayor  or  alderman,  not,  as  a  rule, 
provost.  Thus,  in  1330,  we  find  *^et  majori  et  communitati  de 
Berwico  per  literam  eorundem  de  recepto,"  etc.  There  is,  how- 
ever, in  1359,  a  reference  to  a  payment  '*  ballivis  et  preposito 
hnrgi  de  Edinburgh/'  and  all  such  municipal  offices  carried  with 
them  a  criminal  jurisdiction.  In  the  same  year,  Robert  Small, 
chief  magistrate  "burgi  de  Are,"  is  called  Alderman.  The 
Sheriff  of  Berwick  in  1328  was  "John,  the  son  of  Walter,"  who 
does  not,  liowever,  appear  to  have  been  in  office  much  longer, 
as  Hugh  Oiffard  is  mentioned  in  the  following  year.  In  the 
counties  of  Lanark,  Dumbarton,  and  Stirling,  well-known  names 
occur, — Sir  Robert  Bard,  Sir  Malcolm  Fleming,  and  Sir  Alexander 
Fraser.  At  Ayr,  Sir  Adam  More,  who  afterwards  rose  to  high 
office,  and  at  Perth,  Sir  John  of  Inchmartin,  filled  the  judicial 
chair;  whilst  Ai^yllshire  was  similarly  represented  by  Dugal 
Campbell,  an  ancestor  of  the  present  ducal  familv,  and  described 
as  **  Bailie  of  Athol "  and  Sheriff  of  **  Ergadia.""  in  the  account 
which  he  rendered  at  Tarbert.  Alan  Vipont  (de  Veteri  Ponte), 
Henry  of  Anand,  Sir  David  Barclay,  and  John  of  Traquair  are 
found  accounting  as  sheriffs  for  their  Shires  of  Kinross,  Clack- 
mannan, Fife,  and  Forfar. 

The  entries  for  Aberdeen  are  headed  ''compotum  domini 
Johannis  Broun  vicecomitis  de  Abirden  per  Gregorium  Borwan 
et  Philippum  Wynkis  attomatos  suos  redditum  apud  Sconam 
xxij*,  die  Junii ; "  and  those  for  Banff,  **  compotum  per  Hugonem 
'le  manutergio  et  Colynum  Fyd  attomatos  suos,"  acting  for 
Hamelin  of  Troup,  then  Sheriff,  as  we  know  from  the  entry, 
*'Item  in  compoto  Hamelini  de  Trowpe  vicecomitis  de  Batfff 
reddito  apud  Sconam  vigesimo  primo  die  julij  anno  gratie  mille- 
simo  tercentesimo  vigesimo  octavo,  etc."  This  reference  to  the 
*'attoniati"  of  Sheriffs  points  to  the  advance  of  a  system  under 
which,  in  the  course  of  time,  all  the  active  duties  of  office  were 
performed  by  deputy,  either  as  "deputatus,"  "attomatus,"  or 
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^*  substitutas/'  this  last  term,  so  far  as  we  have  observed,  being 
first  used  as  descriptive  of  Philip  Diiinbreck,  who  was  the 
'*  substitute  "  of  William  Meldrum,  Sheriff  of  Aberdeen,  for  the 
accounts  rendered  in  1348. 

The  accounts  are  certainly  incomplete,  still  there  is  no  reason 
to  doubt  that  elsewhere  in  the  north  the  king  had  his  officers. 
No  reference,  however,  is  made  to  the  judicial  establishment 
in  the  south-west  of  Scotland  at  this  time,  beyond  a  solitary 
allusion  to  Richard  Edgnr,  Sheriff  of  Dumfries  in  1329,  and,  as 
we  have  seen,  there  is  good  reason  to  think  that  the  English 
influence  still  continued  to  predominate,  or  at  least  to  have  great 
hold,  in  the  whole  of  that  district  for  a  good  many  years  after 
King  Robert's  death ;  and  perhaps  this  may  account  for  the  fact 
that  the  Bruce,  in  the  last  year  of  his  life,  visited  Oalloway, 
where  he  was  when  he  signed  a  charter  to  the  city  of  Aberdeen 
on  16th  March  1329.  John,  the  son  of  Brounigis,  is  mentioned 
as  Justiciary  in  the  northern  part  of  Scotland  in  1320,  and 
perhaps  he  continued  to  be  so  until  Robert  de  Quincy  obtained 
that  office,  which  it  is  recorded  he  held  in  1330.  In  the  southern 
district  no  Justiciars  are  named  between  Walter,  son  of  Gilbert, 
who  with  Robert  de  Ward  has  been  already  referred  to  as  holding 
office  in  1321,  and  Sir  Robert  Lauder  (de  Lawedre)  in  1337 — in 
which  year  also  we  find  William  Meldrum  and  Adam  Buthirgask 
apparently  joint  Justiciars  north  of  the  Forth,  of  whom  more 
hereafter. 

The  founder  of  the  new  House  of  Bruce  as  kings  of  Scotland 
sank  into  the  grave  on  7th  June  1329,  while  little  past  the  prime 
of  life,  leaving  the  sceptre  to  a  child  of  tender  years,  apd  the 
guardianship  of  the  realm  to  his  nephew  Thomas  Randolph,  Earl 
of  Moray.  The  hostility  of  England,  however,  only  veiled  during 
his  lifetime,  soon  began  in  various  ways  to  show  itself,  and  it  may 
have  been  due  to  the  anxiety  and  suspicions  of  the  Regent  that^ 
at  Berwick  especially,  successive  Sheriffs  rapidly  followed  one 
another.  In  the  year  of  David  II.'s  accession,  Hugh  Giffard  had 
taken  office,  to  be  followed  in  1330  by  Sir  Robert  Lauder, 
evidently  to  a  large  extent  in  a  purely  military  capacity,  for  we 
read  of  a  payment  to  him  ^'  in  partem  feodi  sui  centum  marcarum 
pro  custodia  marchie  et  castri  Berwici  ac  vicecomitatus  ejusdem." 
The  Regent,  however,  was  honestly  desirous  of  administering 
justice  impartially,  and  he  showed  little  mercy  to  offenders  who 
came  within  reach  of  his  arm.  It  has  been  narrated  of  him  how, 
at  Wigtown,  on  the  occasion  of  holding  justice-ayres  there,  the 
complaint  was  made  that  a  gang  of  murderous  robbers  were 
lying  in  wait  close  by  the  town,  whereupon  Randolph  took  measures 
which  led  to  their  being  brought  before  him  as  prisoners  shortly 
afterwards,  and  when  they  appeared,  he  at  once  dealt  with  the 
case  summarily  by  exclaiming,  **  Is  it  you  who  lie  in  wait  to  kill 
the  king's  liege  subjects  I     To  the  gallows  with  them  instantly  I " 
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Local  tradition  still  points  to  a  spot  on  the  muir  of  Dranandow, 
in  the  parish  of  Minnigaff,  as  the  place  where  the  gang  suffered 
death,  and  two  tall  standing  stones  near  hy  are  called  the  Thieves 
to  this  day. 

Bat  troablons  times  were  already  approaching  for  the  young 
King  David,  and  Edward  III.  thought  the  opportunity  a  favour- 
able one  for  renewing  indirectly  those  pretensions  he  had  just 
formally  renounced.  In  1330,  Edward  son  of  Baliol  the  deposed 
king,  and  now,  by  the  demise  of  his  fatlier,  representative  of  the 
family  claims,  received  a  safe-conduct  from  the  English  king. 
The  Regent,  however,  made  his  preparations,  for  it  is  in  this 
year  that  Sir  Robert  Lauder  appears  as  Sheriff  of  Berwick, 
superseding  Hugh  Oiffard,  and  expending  money  with  full  autho- 
rity upon  the  defences  of  that  town,  and  also  upon  those  of 
Norham,  which  we  thus  learn  still  formed  a  part  of  the  Scottish 
kiogdom.  In  July  1332  the  storm  burst,  and  from  the  events 
which  followed,  it  is  not  surprising  to  find  a  gap  among  our  lists 
of  Sheriffs  and  Justiciars  extending  over  seven  or  eight  years  at 
any  rate.  The  Regent  died  suddenly,  and  Edward  Baliol  swept 
the  country,  to  be  crowned  at  Perth  in  September,  and  to  fly 
across  the  border  the  following  December.  Two  montlis  later  he 
retamed,  backed  by  an  English  army.  The  young  king  and  queen 
fled  to  France  after  the  crushing  defeat  of  Halidon  Hill ;  and 
thoQgh  the  stout  Sheriff  of  Dumbarton,  Sir  Malcolm  Fleming, 
with  Sir  Alan  Vipont  at  Lochleven,  and  one  or  two  others, 
held  out,  practically  the  country  was  in  possession  of  Edward 
Baliol  again  by  the  autumn  of  1333,  and  we  know  that  the  whole 
revenue  was  collected  by  him  in  1334.  In  the  same  year,  Edward 
III.  appointed  for  Dumfries  and  Kirkcudbright  shires,  which  had 
been  ceded  to  him,  a  set  of  public  officers,  who  were  not,  however, 
destined  to  enter  upon  the  active  performance  of  their  duties,  as 
quarrels  among  Edward  Baliol's  adherents  led  to  a  second  flight 
across  the  border,  and  to  the  failure  of  this  attempt  on  the  throne 
of  Scotland.  In  the  following  year  the  Regent  and  the  Steward 
loanaged  to  hold  a  Parliament  at  Dairsie,  but  it  was  still  little 
more  so  than  in  name. 

Towards  the  end  of  1337  the  temporary  peace  was  evidently 
about  to  come  to  an  end^  and  in  1338  the  English  renewed  hos-^ 
tilities  in  an  active  way,  but  with  such  ill-success  that  they  lost 
Perth,  for  some  years  a  great  stronghold,  and  soon  Cupar,  Stirling, 
and  Edinburgh  also  were  recovered,  until  by  1341  it  seems  to 
have  been  thought  safe  to  bring  back  David  and  his  queen  from 
France.  Having  thus  given  in  brief  outline  the  leading  events 
of  history  during  the  period  from  David  II.'s  accession  until  his 
return  from  France  in  1341,  we  may  conveniently  trace  the 
records  left  ns  of  the  Justiciars  and  Sheriffs,  and  their  doings 
darins  that  period,  which  without  some  sketch  of  these  events 
mast  nave  appeared  confused  and  uninteresting. 
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There  appears  to  have  been  a  Circuit  Court  of  the  Justiciars  at 
Stirling  in  1331,  as  there  occurs  in  the  accounts  an  entry  of 
£14,  6s.  8d.  as  the  receipts  '*  de  exitu  itineris  justiciarie  ultimo 
tenti  apud  Striuelyn"  in  that  year.  It  is  not  certainly  known 
who  was  the  high  officer  presiding,  but  Robert  de  Quincy,  as  we 
have  seen,  was  Justiciar  in  1330,  and  probably  he  may  still  have 
held  office.  Possibly  his  immediate  predecessor  was  John,  son 
of  Brounigis  (or  Broninms)  in  1320.  Certainly  it  is  a  signi- 
ficant thing  to  find  Sir  John  Broun,  also  styled  Brown^mg,  Sheriflf 
of  Aberdeen  in  1328^  and  there  seem  good  grounds  for  thinking 
that  both  the  higher  and  lower  offices  were  held  by  the  same  man, 
either  simultaneously  or  at  dififerent  times.  Robert  de  Quincy  is 
again  mentioned  in  1333  as  Justiciar  at  Dunstaffnage.  In  1337,  a 
curious  dispute  between  Reginald  More,  the  Great  Chamberlain  of 
Scotland,  and  the  Justiciar,  not  only  gives  the  names  of  two  more 
of  those  judicial  personages,  but  throws  a  curious  light  upon  the 
way  in  which  business  of  a  penal  and  financial  character  was 
conducted.  Adam  Buthirgask,  the  Justiciar  north  of  the  Forth 
presumably,  as  the  locus  of  the  theft  which  led  to  the  dispute,  is 
given  "  juxta  Kyncardyn  de  Nelee "  (Kincardine  O'Neil),  makes 
answer  various  complaints  by  the  Chamberlain.  One  of  these 
was  that  he  had  not  accounted  properly  for  the  mulct  in  connection 
with  the  stealing  seventy-four  fat  cattle  belonging  to  retainers  of 
the  Chamberlain  who  had  been  sentenced  by  the  Justiciar  •  •  . 
**  Adam  respondet,  pro  se  dicens,  quod  coram  ipso  homines  diet! 
Reginaldi  (More)  non  fuerunt  dampnati,  sed  coram  Willelmo  de 
MeTgdrum  tunc  justiciario,  quod  idem  Adam  ad  tunc  non  habuit 
commissionem  justiciarie  prout  patet  per  datum  suse  commissionis 
quam  inde  habet."  The  plea  may  have  been  genuine,  or  merely 
a  technical  and  dilatory  objection  founded  upon  the  actual  date  of 
the  document,  though  Adam  Buthirgask  may  have  been  doing 
the  work  before  he  received  the  formal  commission.  Any  ho  w^,  the 
defence  shows  that  Justiciars  actually  received  at  this  early  time 
formal  appointments  in  writing,  presumably  signed  by  the  king, 
whose  immediate  representatives  they  were  then,  as  they  are  now, 
and  the  latter  portion  of  the  answer  made  by  the  accused  judge 
almost  looks  as  if  there  had  also  existed  some  practice  of  recording 
these  commissions.  Perhaps  even  in  the  present  day  the  "  recepta  * 
of  a  Justiciary  judge  on  circuit,  to  use  the  word  in  a  modem 
sense,  do  not  always  go  into  the  pocket  of  the  judge  who  attends 
the  Court  and  does  the  work;  but  then  there  is  not  a  Reginaldus 
More  to  ask  Adam  questions,  and  learn  that  Old  Melgdrum  was 
told  off  for  the  work,  and  without  doing  it  no  doubt  had  secured 
the  pay.  The  Justiciar,  however,  had  other  defences  to  offer,  from 
which  we  learn  that  he  was  himself  the  owner  of  the  stolen  cattle, 
and  that  the  king's  fine  would  be  paid  through  one  of  the  friends  of 
the  robbers  who  had  become  security,  ana  had  also  undertaken 
to  make  restitution.    Some  of  the  cattle  had  been  restored  '*  sub 
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ple^ode  Hajmald ''  (restoration  of  stolen  goods),  and  the  Justiciar 
claimed  the  remainder.  This  alters  a  good  deal  the  aspect  of  the 
whole  affair,  seeing  that  the  robbers  were  retainers  of  Sir  Reginald 
More,  who  was  not,  however,  thus  readily  to  be  beaten  off,  and 
comes  for^-ard  with  other  charges.  Thus  Buthirgask,  having 
recovered  another  lot  of  stolen  cattle,  was  accused  of  having 
retained  **  xxiij  grossos  boues  et  vaccas."  He  denied  the  charge, 
and  explained  that  the  24  animals  in  question  belonged  to  the  Earl 
of  Fife,  then  "  contra  fidem  domini  regis  Davidis,"  or  in  other 
words  a  rebel,  and  that  for  their  escheat  he  was  ^*  in  compoto  suo 
oneratus."  Evidently  this  accusation  had  been  very  irritating  to 
the  Justiciar,  who  adds  reproachfully  that  he  '^credebat  aiiam 
remuneracionem  de  magistro  suo  pro  tali  beneficio  reportasse,  quam 
inde  maliciose  calumniasse." 

Another  charge  by  the  Chamberlain  was  that  the  Justiciar  had 
seized  one  of  his  men  and  unjustly  taken  from  him  a  horse,  to 
which  Bnthirgask  replied  that  he  was  not  aware  that  the  man  was 
a  retainer  of  More's,  but  that  he  knew  him  well  as  having  been 
*'decomitia  comitis  Atholie,"  at  the  siege  of  Kildrummy  Castle, 
''inter  alios  proditores,"  and  the  horse  he  had  taken  was  his  own 
property.  These  disputes  are  amusing  in  themselves,  but  they  are 
also  highly  interesting  as  showing  the  manner  of  administering 
justice,  and  the  suspicions  to  which  even  the  high  officers  were  in 
those  diays  exposed.  More  was  not  himself  free  from  suspicion,  as 
would  appear  from  the  fact  that  in  many  other  cases  apart  from 
our  subject  his  complaints  against  various  persons  were  disposed 
of  rather  summarily  by  the  auditors.  Lastly,  in  this  matter,  we 
may  refer  to  an  accusation  made  by  More  against  both  Adam 
Bnthirgask  and  William  Meldrum,  whom  he  accused  conjointly 
of  having  carried  off  one  of  his  own  retainers,  to  whose  interests 
in  all  respects  he  seems  to  have  been  very  much  alive,  out  of  the 
jurisdiction  of  the  Sheriffdom  of  Mearns  (de  Miemys)  into  that  of 
Aberdeen,  presumably  with  some  sinister  object  in  defeating  the 
ends  of  justice.  The  Justiciar,  however,  proved  equal  to  the 
occasion,  and  met  the  charge  by  a  prompt  denial  of  all  knowledge 
of  the  affair,  and  repudiation  of  the  authority  under  which  the 
man  was  carried  off ;  but  he  adds  that,  as  the  accusation  was  directed 
against  himself  and  his  brother  Justiciar  jointly,  **  sine  presencia 
dicti  socii  sui  decenter  non  potent  respondere."  From  the  narrative 
it  is  clear  that  each  "  vicecomitatus  '  had  its  own  Court  held  by 
Justiciars,  and  that  at  these  Courts  only  crimes  and  offences  pro- 
perly referable  to  the  district  of  the  Sheriff's  jurisdiction  were 
tried.  Whatever  we  may  think  of  the  answers  of  Adam  Bnthir- 
gask, it  is  clear  that  a  distinct  link  already  existed  between 
the  Courts  of  the  King's  Justiciars  and  the  local  Courts  of  the 
Sheriffs  in  respect  of  criminal  jurisdiction.  The  power  of  the 
•lustiriar  also  appears  to  have  been  much  greater  than  that  of  the 
Sheriff;  we  may  take  for  example  one  case  recorded  of  people 
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over  whom  the  local  judge  was  evidently  powerless,  where  he  conld 
not  find  in  his  district  their  persons,  or  discover  any  property  to 
attach.  Then  the  Justiciar  was  invoked,  and  a  fine  inflicted,  how 
far  with  actual  success  we  are  not  told,  but  manifestly  the  Justiciar's 
penalty  was  enforceable  anywhere.  Amon&|;  the  names  of  the 
recusants,  it  may  be  mentioned,  we  find  evidence  that  surnames 
used  as  we  now  use  them  had  in  some  measure  taken  the  place  of 
less  distinctive  appellations,  for  John  Ferrour  (Ferrier),  Andrew 
Harper,  and  John  Hunter,  stand  alongside  of  '^  John,  the  son  of 
Robert,"  and  such  older  forms.  In  this  year,  1337,  we  also  know 
that  Sir  Robert  Lauder  was  Justiciar  south  of  the  Forth,  whilst 
among  the  Sherifis,  Sir  Symon  Fraser  was  at  Kincardine, 
Sir  John  Bonneville  (de  Bona  Villa)  at  Aberdeen,  and  William 
of  Stratbrok  at  Elgin ;  and  in  the  following  year  Reginald,  one 
of  the  old  and  patriotic  family  of  Craufurd,  was  Sheriff  of  Ayr. 
In  1339,  a  separate  Sheriff  is  found  after  a  long  interval  at 
Haddington,  in  the  person  of  Sir  William  Livingston,  but  as  a 
**  Sheriff  of  Lothian  "  is  mentioned  not  many  years  afterwards, 
probably  the  Sheriffdom  again  merged  in  that  of  Edinburgh  and 
Linlithgow. 

{To  be  corUinued.) 
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We  note  several  points  bearing  upon  Process.   In  Cairns  v.  Murray ^ 
Nov.  20, 1884  (Second  Division),  the  question  raised  related  to  the 
value  of  the  cause  appealed  from  an  inferior  court  to  the  Court  of 
Session.     An  action  of  damages  for  £50  had  been  brought  in  the 
Sheriff  Court  of  Selkirk,  but  before  the  record  was  closed  the 
pursuer  restricted  the  sum  concluded  for  to  £20.     Decree  subse- 
quently went  against  defender  for  that  amount.     He  appealed. 
Query — Was  the  appeal  competent?     Lord  Craighill  thought  it 
was  ;  because,  in  his  opinion,  **  the  question  of  the  competency  of 
the  appeal  ought  to  be  determined  according  to  the  value  of  the 
cause  at  the  time  when  the  action  is  brought  into  Court  and  the 
parties  have  joined  issue."     Lords  Young  and  Rutherfurd  Clark 
took  a  different  view.     The  latter  said,  "  It  was  competent  for  the 
pursuer  to  restrict  the  amount  concluded  for  before  litis  cantestaiio 
— that  is  to  say,  before  the  closing  of  the  record."     This  case  may 
be  compared  with  that  of  Birie  v.  Stiven  (2  Macp.  208).     An 
action  was  brought  for  repayment  of  aliment  already  advanced 
and  to  be  advanced  to  a  pauper.     After  judgment  had  been  given 
by  the  Sheriff-Substitute  the  pauper  died,  and  the  summons  was 
restricted  to  the  aliment  already  paid.    This  restriction  reduced 
the  amount  subsequently  decerned  for  considerably  below  £25. 
Nevertheless  the  Court  by  a  majority  held  an  appeal  competent. 
The  distinction  between  the  two  cases  lies  in  the  fact,  that  in 
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Cavms  y.  Murray  the  restriction  took  place  at  an  early  stage  of 
the  proceedings.  Although  not  an  Inner  House  case,  we  may  be 
allowed  to  mention  that  Lord  Fraser,  in  Roberts  v.  Crawford^  Nov. 
18,  1883,  has  declined  to  grant  decree  in  absence,  where  the 
summons  served  by  registered  letter  had  been  returned  marked 
"refused." 

In  ScM  V.  Gray^  Nov.  26,  1884  (Second  Division),  the  Court 
held  that  where  a  trustee  in  sequestration  applies,  under  section 
149  of  the  Bankruptcy  Act,  to  have  a  share  of  a  pension  enjoyed 
by  the  bankrupt  appropriated  to  the  creditors,  intimation  of  the 
application  must  be  made  to  the  bankrupt.  The  case  of  WUkie 
V.  The  AUoa  Baiiway  Co.^  Dec.  3,  1884  (oecond  Division),  was  an 
action  of  damages  brought  for  £50.  The  pursuer's  own  books 
instructed  at  the  proof  that  the  damage  was  only  £12.  As  no 
tender  had  been  made  by  defenders,  the  Lord  Ordinary  awarded 
expenses.  In  the  Inner  House,  however,  the  Court  refused  to 
£^▼6  expenses,  in  respect  that  the  action  should  never  have  been 
before  so  august  a  tribunal.  The  point  in  Dickson  v.  Orr,  Dec.  9 
1884  (First  Division),  related  to  the  construction  of  the  A.  S. 
Nov.  2,  1872.  Under  section  5  of  said  Act  of  Sederunt,  the 
party  who  is  bound  to  print  must  lodge  within  four  days  after  the 
record  is  closed  two  prints  of  the  closed  record  with  the  clerk  to 
the  process.  If  this  is  not  done,  the  case  is  to  be  deleted  from  the 
roll,  and  unless  the  prints  are  subsequently  lodged,  and  the  Lord 
Ordinary  asked  to  restore  the  case  within  twenty-one  days  after 
closmg  the  record,  he  is  bound  to  pronounce  an  interlocutor 
dismissing  the  action.  In  this  case  the  defender,  who  was  not  the 
party  bound  to  print,  only  discovered  upon  the  twenty-first  day 
tliat  the  pursuer  had  failed  to  comply  with  the  provisions  of  the 
Act.  After  the  twenty-one  days  had  expired,  the  defender  moved 
the  Lord  Ordinary  ta  restore  the  case.  This  he  refused  to  do. 
The  defender  appealed,  and  the  Inner  House  recalled  the  inter- 
locutor of  the  Lord  Ordinary,  and  remitted  to  him  to  proceed  with 
the  case.  The  Lord  President  said :  ^'  I  think  that  the  defender  is 
entitled  to  have  this  interlocutor  recalled,  because,  although  he 
cannot  be  altogether  absolved  from  negligence,  yet  he  was  not  the 
party  primarily  in  default.  It  was  the  pursuer  who  was  the  party 
most  in  default,  and  the  originator  of  all  the  mischief ;  while  the 
defender's  mistake  consisted  in  his  allowing  too  long  a  time  to 
elapse  without  satisfying  himself  as  to  the  true  state  of  the  facts 
regarding  the  lodging  of  the  prints.''  At  the  same  time  his  lord- 
ship remarked :  ''  In  the  present  case  all  the  difHculty  has  arisen 
from  the  letter  of  the  Act  of  Sederunt  not  having  been  followed. 
If  this  is  the  practice,  as  it  has  been  stated  to  us  to  be,  and  any 
sneh  case  comes  before  us  again,  the  Court  will  take  some  stringent 
measores  to  secure  that  the  provisions  of  the  Act  of  Sederunt  shall 
be  strictly  carried  out." 

In  Brown  ▼•  HodgeVf  Dec  13,  1884  (Second  Division),  a  small- 
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debt  action  was  brought  against  a  Miss  Isabella  Brown,  40  Lome 
Street,  Leith  Walk.  It  was  served  personally  upon  a  Miss  Bar- 
bara Jane  Brown  residing  there.  Decree  went  in  absence,  and  a 
poindini;  followed,  ^liss  Brown  songht  to  interdict  the  poinding 
upon  the  ground  that  she  was  not  Isabella.  The  Lord  Ordinary 
allowed  a  proof;  but  the  Inner  House  recalled  his  interlocutor, 
and  granted  interdict  against  the  poinding,  distinguishing  this  case 
from  that  of  Spalding,  10  Ret  1092.  The  Lord  Justice-Clerk 
pointed  out  that  there  had  been  nothing  done  by  the  complainer 
to  make  the  creditor  think  that  her  name  was  Isabella  and  not 
Barbara,  and  that  the  proper  course  would  have  been  for  the 
creditor  to  have  dropped  his  first  proceedings  and  raised  them  of 
new.  In  Spalding's  case  there  seems  to  have  been  no  doubt  that 
the  debt  was  really  due,  although  a  mistake  had  been  made  in  the 
name,  for  which  there  was  some  justification  owing  to  the  actings 
of  the  party  seeking  interdict. 

In  Brannan  v.  ITte  North  British  BaUroay  Co,y  Nov.  4,  1884 
(Second  Division),  the  question  arose  whether,  when  a  jury  trial 
takes  place  without  issues,  as  is  competent  under  section  27  of  the 
Court  of  Session  Act  1868,  it  is  necessary  to  supply  the  jury  with 
copies  of  the  record.  The  Court  held  that  it  was  not — it  being 
the  duty  of  the  judge  to  put  the  points  that  arise  on  the  record 
before  the  jury,  but  quite  improper  that  they  "  should  have  the 
record  itself  in  their  hands.'' 

In  the  case  of  M'KinnoTiy  petitioner,  Nov.  26,  1884  (First 
Division),  the  Court  accepted  as  a  cautioner  for  a  judicial  factor  a 
limited  public  company  (the  National  Guarantee  and  Suretyship 
Association).  Lord  Mure  remarked  that  in  future  applications  of 
this  kind  the  clerk  of  Court  "  will  of  course  satisfy  himself  that 
the  Association  continues  to  maintain  a  good  financial  position ; " 
and  Lord  Adam  said  that  he  thought  it  essential  that  such  com- 
panies should  be  Scottish,  or  at  any  rate  under  the  jurisdiction  of 
the  Court. 

In  Macdonald  v.  Madeod,.  Dec.  6,  1884  (First  Division),  the 
important  question  whether,  under  the  Agricultural  Holdings  Act, 
the  statutory  notice  before  removal  is  necessary,  even  when  it  was 
impossible  to  give  it  subsequent  to  the  Act  coming  into  force,  has 
at  last  been  settled.  The  question  is  one,  of  course,  of  merely 
temporary  interest,  but  as  it  nas  given  rise  to  a  conflict  of  opinions 
we  note  it  here.  It  will  be  remembered  how,  in  his  place  in  Par- 
liament, Lord  Advocate  Balfour  indicated  that  in  his  view  the 
Act  did  not  apply  to  cases  of  removal  arising  six  months  after  it 
came  into  operation,  because  there  was  not  time  in  such  cases  to 
give  the  statutory  notice.  On  the  other  hand,  Mr.  Horace  Davey 
expressed  an  opinion  that  the  notice  might  legally  be  given  prior 
to  the  Act  coming  into  operation,  and  this  interpretation  of  the 
statute  has  now  been  confirmed  by  the  judgment  of  the  First 
Division»    The  facts  of  the  case  were  these.    Lord  Macdonald 
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gave  to  his  tenant  what  would  have  been  snfficient  notice  tinder 
the  old  law,  by  presenting  a  petition  in  the  Sheriff  Court  on  28th 
March  1884  for  removal  at  Whitsunday  following.  The  defender 
pleaded  that,  under  the  28th  section  of  the  Agricultural  Holdings 
Act,  six  months'  notice  was  necessary.  The  Sheriff  gave  effect  to 
this  plea,  being  of  opinion  that  there  was  no  good  reason  for 
holding  ^'that  the  six  months'  notice  must  be  given  after  1st 
January  1884,  the  date  when  the  Act  came  into  force ;  and  as 
the  Act  received  the  Royal  assent  in  August  1883,  the  notice  which 
it  required  could  easily  have  been  given  to  the  defender."  This 
was  just  the  view  of  Mn  Davey,  and  that  which  the  Court  subse- 
quently adopted.  Lord  Mure  said :  '^  I  find  nothing  in  the  Act 
reqairing  the  notice  to  be  given  after  the  Act  has  come  into  force. 
The  provisions  of  the  28th  and  36th  sections  were  clear,  and  I  can 
find  nothinfi^  in  any  of  the  other  clauses  to  provide  by  implication 
that  the  old  law  continued  to  regulate  the  matter  until  the  time 
arrived  when  you  could  find  the  whole  period  of  notice  within  the 
limits  of  the  Act."  But  there  is  obvioosly  a  blunder  in  the  Act, 
because  in  the  cases  of  leases  for  three  years  and  upwards,  notice 
of  removal  must  be  given  at  least  a  year  before  the  term  at  which 
RQch  removal  is  to  take  place — that  is  to  say,  for  Whitsunday  1884 
the  notice  must  have  dated  from  Whitsunday  1883,  before  the 
Act  had  even  become  law. 

In  Pdticrevfs  TrusteeSy  Dec.  6, 1884  (Second  Division),  we  have 
another  case  arising  out  of  an  informal  testamentary  writing. 
There  was  here  a  formal  trust  disposition ;  on  the  outside  of  this 
deed  were  found  certain  directions  with  regard  to  the  residue  of 
the  estate  written  in  pencil.  The*  writing  was  holograph  of  the 
testator,  bat  not  sisrued  nor  dated.  In  the  course  of  the  debate 
the  usual  passage  from  Stair  was  quoted :  *'  Holograph  writs  sub- 
scribed are  unquestionably  the  strongest  probation  by  writ  and 
least  imitable.  ^ut  if  they  be  not  subscribed  they  are  understood 
to  be  incomplete  acts  from  which  the  party  hath  resiled;  yet  if 
they  be  written  in  count  books  or  upon  authentic  writs,  they  are 
probative,  and  resiling  is  not  presumed."  Commenting  upon  this, 
the  Lord  Justice-Clerk  remarked :  *'  I  do  not  understand  Lord 
Stair  in  that  passage  to  be  speaking  of  ordinary  testamentary 
•leeds  on  which  words  are  written,  but  of  written  documents  which 
are  of  themselves  good  evidence  of  the  facts  which  they  state — 
such  as  accounts."  He  held,  therefore,  that  the  authority  did  not 
apply  to  soch  a  case  as  the  present,  and  that  the  writing  did  not 
bear  to  be  the  indication  or  expression  of  a  completed  testamentary 
intention*  In  this  view  the  other  judges  concurred.  It  may  be 
observed  that  the  fact  of  the  writing  being  in  pencil  does  not  seem 
to  have  influenced  the  decision  of  the  Court. 

In  Mae/arlane  v.  Thomsotiy  Dec.  6,  1884  (Second  Division), 
which  was  an  action  under  the  Employers'  Liability  Act,  the 
pursuer  contended  that  when  the  cause  of  accident  was  not  clear 
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an  onus  lay  upon  the  employer  to  show  that  it  was  not  due  to  anj 
fault  upon  his  part.  In  support  of  this  argument  the  case  of 
Fraser  v.  Fruser,  9,  Ret.  896,  was  quoted.  Tne  accident  in  that 
case  was  caused  by  the  breaking  of  a  rope,  it  was  difficult  to  say 
from  what  cause.  But  the  Lord  Justice-Clerk  observed :  "  When 
a  man  contracts  to  have  work  done  which  necessarily  involves  risk 
to  human  life,  he  must  neglect  no  precaution  to  secure  the  safety 
of  the  workmen.  .  .  .  On  the  authorities  quoted  to  us,  the  fact  of 
the  rope  breaking  throws  the  onus  on  the  person  who  provided  the 
machinery."  A  somewhat  similar  opinion  was  given  by  the  same 
judge  in  the  case  of  Walker  v.  Olsen,  9  Ret.  946.  But  the  argument 
advanced  in  Macfarlane  v.  Thomson  was  repudiated  by  the  Court. 
Referring  to  Eraser's  case,  Lord  Craighill  said  :  ^'  I  am  satisfied, 
after  looking  at  that  case,  that  it  is  not  a  fair  interpretation  of 
what  was  then  decided  or  what  was  said  by  your  Lordship  in  the 
ohair,  to  say  that  where  there  was  mystery  about  the  cause  the 
defender  must  be  held  answerable  for  the  accident."  The  Lord 
Justice-Clerk  himself  remarked  :  **  I  only  add  a  sentence  for  the 
purpose  of  entirely  repudiating  the  general  doctrine  that  seems  to 
nave  been  ascribed  to  an  opinion  of  mine  in  a  former  case  which  I 
recollect  very  well,  to  the  effect  that  wherever  no  cause  is  found 
fault  is  presumable.  I  do  not  think  that  what  I  said  could  bear 
any  such  interpretation.  What  I  did  say  was,  that  if  it  was  plain 
that  the  injury  or  event  occurred  through  a  flaw  in  the  machinery, 
it  was  not  absolutely  necessary  that  the  precise  flaw  should  be 
ascertained,  provided  it  appeared  clear  that  it  was  a  defect  in  the 
machinery  tiiat  caused  the  accident.  .  .  .  But  that  is  different 
from  saying  that  you  must  infer  that  it  was  from  a  defect  in  the 
machinery  when  there  was  nothing  in  the  surrounding  facts  to 
indicat-e  that  such  was  the  case." 

In  Beeby  v.  Caldwellj  Dec.  9,  1884  (First  Division),  the  question 
arose  whether  a  residential  settlement  in  a  parish  was  lost  by  a 
soldier  through  absence  with  his  regiment  for  more  than  five 
years.  As  this  soldier  was  unmarried,  there  could  be  no  construc- 
tive residence  by  means  of  wife  and  children.  The  Court  have 
answered  the  question  in  the  affirmative.  The  argument  upon 
which  the  unsuccessful  parish  founded  appears  from  the  following 
remark  of  Lord  Shand :  '*  It  has  been  said,  however,  that  although 
there  was  no  residence,  but  only  absence,  that  a  certain  privilege 
should  be  extended  to  a  case  of  a  soldier  absent  on  duty,  to  the 
effect  of  holding  him  to  be  present  when  he  was  absent.  I  can 
find  no  good  reason  or  ground  for  distinguishing  his  case  from  that 
of  others  similarly  employed ;  and  if  this  was  to  be  said  of  him, 
the  same  might  be  said  of  any  civil  servant.  His  absence,  again, 
was  said  to  be  invoIuntar}%  1  do  not  agree  with  that  remark,  for 
his  enlistment  was  voluntary ;  but  whether  voluntary  or  involun* 
tary,  I  do  not  think  it  makes  any  difference." 

In  OHlanders  v.  Campbelly  Dec.  11,  1884  (First  Division),  for 
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the  second  time  the  Court  has  decided  that  a  parish  minister  is 
not  exempted  from  the  payment  of  school-rate  for  his  manse  and 
glebe.  Query — ^Why  should  two  decisions  upon  such  a  point  he 
necessary?  The  Second  Division  decided  it  in  Hogg^  7  Ket.  986, 
Lord  Young  giving  an  elaborate  judgment.  And  now  the  First 
Division  has  adopted  the  view  already  expressed  by  their  brethren 
of  the  Second.  The  argument  for  the  minister  was  this:  A 
minister  is  exempted  from  payment  of  poor-rates.  But  under 
section  44  of  the  Education  Act,  '^the  school-rate  shall  in  all 
cases  be  levied  and  collected  in  the  same  manner  as  poor's  assess- 
ment, and  the  laws  applicable  for  the  time  to  the  imposition^ 
collection,  and  recoverv  of  poor's  assessment  shall  be  applicable 
to  the  school-rate."  In  giving  judgment,  the  Lord  President 
observed :  **  I  think  it  may  be  laid  down  as  a  general  rule,  that 
when  a  tax  or  public  burden  is  imposed  by  statute  upon  certain 
defined  classes  of  persons,  or  in  respect  of  a  particular  class  of  pro> 
perty,  no  person  within  the  class  can  claim  exemption  unless  the 
statute  gives  him  that  exemption.  ...  I  take  leave  to  observe 
that  a  clear  ground  for  the  exemption  must  be  found  within  the 
comers  of  the  statute  which  imposes  the  rate.  It  cannot  be  sai^ 
that  section  44,  or  any  other  section,  confers  an  exemption  in 
express  terms."  Lord  Mure  remarked:  ''Section  44  appoints 
the  school-rate  to  be  levied  and  collected  along  with  the  assess- 
ment for  relief  of  the  poor,  but  that  is  merely  a  description  of  the 
manner  in  which  the  rate  is  to  be  levied.  It  does  not  aifect  the 
character  of  the  parties  on  whom  the  assessment  is  to  be  imposed." 

In  Lothian  v.  Macraej  Dec.  12,  1884  (First  Division),  we  find  a 
minister  raising  another  question,  viz.  whether  he  is  entitled  to 
deduct  from  his  income  assessed  for  income-tax  the  amount  paid 
by  him  to  a  clerical  assistant.  Under  the  statute  a  minister  is 
entitled  to  deduct  '*  any  sum  or  sums  of  money  paid,  or  expenses 
incarred  by  him  necessarily  in  the  performance  of  his  duty  or 
fanctions  as  such  clergyman  or  minister."  The  Court  has  now 
held  that  this  does  not  cover  the  expenses  involved  by  the  main- 
tenance of  an  assistant.  Lord  Adam  said :  '^  I  think  that  the 
exemption  in  the  Act  applies  to  expenses  incurred  by  a  clergyman 
necessarily  in  the  peformance  of  his  duties, — that  is,  of  his  dnties 
by  himself  personally.  In  this  case  it  appears  to  me  that  the 
e]q)enses  are  incurred,  not  to  enable  him  to  perform  his  duty,  but 
to  enable  another  person  to  perform  part  of  his  duty  for  him." 

In  M*Adam  v.  AgneWy  Dec.  18,  1884  (Secomf  Division),  an 
important  question  relating  to  the  86th  section  of  the  Bankruptcy 
Act  of  1856  was  presented  for  decision.  Under  that  section  the 
jndidal  factor,  the  trustee,  and  commissioners  are  declared  to  be 
amenable  to  the  Court  at  the  instance  of  any  party  interested,  to 
account  for  their  intromissions  and  management,  by  petition  served 
npon  them.  M^Adam  was  a  creditor  upon  the  estate  of  Martin. 
Ue  seems  to  have  been  dissatisfied  with  the  actings  of  Agnew,  the 
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trustee,  but  failed  to  carry  a  motion  for  his  removal,  or  to  obtain 
an  unfavourable  report  concerning  him  from  the  Accountant  in 
Bankruptcy.  After  the  final  dividend  had  been  declared,  a  peti- 
tion was  brought  in  the  Sheriff  Court,  under  the  86th  section, 
with  the  view  of  compelling  the  trustee  to  account  for  his  proceed- 
ings in -the  estate.  In  it  objections  were  taken  to  the  admission  of 
certain  claims  without  sufficient  vouchers.  The  Sheriff-Substitute 
held  the  proceedings  by  way  of  petition  to  be  competent  and 
proper,  and  gave  effect  to  the  contentions  of  the  petitioner.  The 
Court  of  Session,  however,  recalled  his  interlocutor,  assoilzied 
the  trustee,  and  found  him  entitled  to  expenses.  Lord  Young  was 
very  clearly  of  opinion  that  the  86th  clause  **  was  not  designed  to 
the  end  of  entitling  creditors,  or  any  one  else,  to  have  an  account- 
ing with  the  trustee  with  respect  to  his  dealings  as  trustee  with 
individual  claims  which  he  has  admitted.  These  dealings  of  his, 
and  his  deliverance  on  them,  are  the  subject-matter  of  other  regu- 
lations in  the  statute."  He  points  out  that,  were  it  otherwise, 
such  accounting  on  the  part  of  the  trustee  at  the  instance  of  a 
discontented  creditor  would  not  be  excluded  by  the  fact  of  his 
deliverances  upon  the  claims  having  been  affirmed  by  the  Court. 
''  Hopeless  confusion  would  result  from  such  a  view  being  taken. 
The  trustee  might  be  called  upon  to  defend  his  deliverances  at  any 
time.  Therefore,  assuming  tiiat  the  Sheriff  is  right  in  holding 
that  the  trustee  has  not  produced  vouchers  to  establish  all  the 
debts,  I  am  of  opinion  that  he  cannot  now  be  required  to  do  so, 
and  ought  not  to  have  been  called  upon  to  do  so."  The  Liord 
Justice-Clerk  said  that  the  main  purpose  of  the  86th  section 
was  *'  to  provide  that  the  trustee  and  commissioners  and  judicial 
factor  shall  be  officers  of  Court,  and  amenable  to  the  Lord 
Ordinary  and  Sheriff, — the  meaning  plainly  being,  that  there 
shall  be  jurisdiction  on  the  part  of  the  Sheriff  as  well  as  of  the  Lord 
Ordinary  to  consider  any  petition  presented  against  them  for 
malversation  in  office.  It  could  never  have  been  intended  to  pro> 
vide  a  new  procedure  of  review,  when  there  were  already  other 
sections  in  the  statute  dealing  with  the  matter." 

Reference,  in  connection  with  this  point,  may  be  had  to  the  case 
of  Henderson  v.  M'Idntocky  10  Ket.  188,  which  was  also  brought 
under  the  86th  section  of  the  Act.  The  pursuer  there  alleged 
that  the  truster  had,  in  accounting  with  the  trustees  under  a 
voluntary  trust,  allowed  them  to  take  credit  for  certain  dividends 
without  deducting  the  value  of  securities  held  by  the  creditors  to 
whom  these  dividends  were  paid.  The  Court  held  that  there  was 
no  relevant  case,  and  dismissed  the  petition. 

In  Clarke  v.  Hinde,  Milne,  A  Co.,  Dec.  18,  1884  (First  Division), 
the  Court  have  held,  that  although  a  limited  company  cannot  be 
wound  up  by  sequestration,  but  only  under  the  Companies  Act, 
it  may  nevertheless  be  rendered  notour  bankrupt  in  terms  of 
Bankruptcy  Acts. 
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In  the  case  of  Maloy  v.  Macadam^  Dec.  19, 1 884  (First  Division), 
an  interesting  consistorial  Question  was  raised,  but  not  decided. 
This  was  an  action  of  declarator  of  marriage  brought  by  the 
woman  after  the  death  of  the  man,  and  founded  upon  a  written 
promise  followed  by  copula.  Although,  in  his  opinion,  unnecessary 
for  the  decision  of  the  case,  the  Lord  Ordinary  (M'Laren)  went 
into  the  question,  '^  Whether  the  right  of  action  founded  on 
jtromise,  or  spanscdia  defuturo  copula  subseqtterUe,  subsists  after  the 
<leath  of  the  party  whose  marriage  is  in  question  T  "  That  ques- 
tion, adopting  the  view  of  Lord  Fraser,  he  answers  in  the 
negative.  In  the  course  of  his  remarks  he  says :  ^^  According  to 
(inr  settled  law,  the  right  of  declaring  such  a  marriage  is  conditional 
on  the  fact  that  copula  has  followed  upon  the  promise.  Such  a 
rule  is  intelligible  with  reference  to  a  claim  instituted  in  the  life- 
time of  the  two  parties.  I  find  great  difficulty  in  applying  it  to  a 
case  where  the  evidence  of  the  proper  defender  is  not  available,  and 
where  his  next-of-kin,  who  are  the  parties  interested  in  defending 
the  case,  are  necessarily  without  knowledge  of  the  circumstances." 
In  the  Inner  House,  Lord  Mure  said  that  he  was  not  prepared 
to  concur  in  the  opinion  which  the  Lord  Ordinary  had  formed 
npon  this  sabject.  Lord  Shand  said  something  very  similar; 
while  the  Lord  President  remarked :  '*  I  must  not  be  misunder- 
stood as  saying  that  I  entertain  an  opposite  opinion  upon  that 
({oestion ;  but  I  do  go  the  length  of  saying,  that  I  have  not  yet 
been  convinced  that  it  is  competent  to  constitute  or  establish  a 
marriage  between  two  parties,  in  respect  of  promise  subseqxiente 
copula,  after  the  death  of  one  of  them." 

In  Welsh  Y.  Forbes,  Dec.  19, 1884  (Second  Division),  an  interest- 
ing question  was  raised  relating  to  the  nature  of  an  unstamped 
ilocument  in  these  terms  r  "  Received  from  Thomas  Welsh, 
tsquire,  on  loan,  £400.  R.  Thomson  Forbes.  10th  November 
1881. *•  The  action  was  raised  by  Welsh's  executors  against 
Forbes,  who  pleaded  that,  owing  to  the  want  of  a  stamp,  the 
writing  was  invalid,  and  averred  that  it  was  merely  a  memorandum 
'>f  money  advanced  by  Welsh  for  behoof  of  a  third  party,  who  was 
the  real  debtor. 

The  Lord  Ordinar)'  (Lee)  gave  effect  to  the  defender's  conten- 
tion based  upon  the  want  of  a  stamp,  holding  that,  while  under 
the  old  statutes  a  mere  acknowledgment  of  debt  did  not  require 
to  be  stamped,  the  law  had  been  altered  by  the  Stamp  Duties  Act 
of  1870,  sec.  120.  In  that  section  the  term  "  receipt "  is  declared 
to  mean  and  include  ^*  any  note,  memorandum,  or  writing  what- 
ftjever,  whereby  any  money  amounting  to  two  pounds  or  upwards, 
or  any  bill  of  exchange  or  promissory  note  for  money  amounting 
to  two  pounds  or  upwards,  is  acknowledged  or  expressed  to  have 
^n  received,  or  deposited,  or  paid."  The  pursuers  reclaimed, 
and  argued  that  this  document  was  not  a  receipt  in  the  sense  of 
tlie  120th  section.     It  was  either,  they  said,  an  acknowledgment 
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of  debt,  like  an  I  O  U,  requiring  no  stamp,  or  of  the  nature  of  a 
bond  or  agreement,  which  could  be  stamped  at  any  time.  Lord 
Young  held  that  the  pursuers  were  entitled  to  a  proof ;  that  the 
document  w(is  of  the  nature  of  an  1  O  U,  being  an  acknowledg- 
ment of  debt,  and  not  included  in  the  terra  ''  receipt "  as  defined 
by  the  statute.  ''  An  acknowledgment  of  debt  by  our  law  does  not 
require  a  stamp  at  all.  I  do  not  think  an  acknowledgment  of 
debt  is  by  this  statute,  contrary  to  the  law  existing  when  it  was 
passed,  made  to  require  a  stamp."  The  Lord  Justice-Clerk  con- 
curred with  Lord  Young.  He  said :  "  The  difficulty  arises  from 
the  fact — why  it  should  be  so,  I  do  not  know — that  these  Revenue 
Acts  are  conceived,  I  should  say  uniformly,  in  phraseology  of 
studied  ambiguity."  Referring  to  the  words  "  on  loan  "  contained 
in  this  writing.  Lord  Craighili  said  :  '*  Their  effect  is,  in  short,  to 
raise  the  acknowledgment  of  money  received,  with  which  they  are 
associated,  into  evidence  of  a  contract  or  obligation  for  repajrment. 
This  being  so,  the  writing  in  question  must  be  viewed  as  an  agree- 
ment, or  memorandum  of  agreement,  as  defined  in  the  schedule  to 
the  Act  of  1870,  which  though  unstamped  is  still  stampable  on 
payment  of  the  prescribed  duty  and  penalty."  Lord  Craighili  at 
the  same  time  felt  the  difficulty  arising  from  the  fact  that  the 
document  was  at  the  same  time  a  receipt  for  money.  *'  But,"  as 
he  observed,  '*  the  same  may  be  said  of  the  most  formal  bond. 
The  receipt  of  money  is  there  the  first  thing  set  forth,  and  what 
follows  is  the  expression  of  an  obligation  for  repayment."  Lord 
Rutherf  urd  Clark,  on  the  other  hand.,  agreed  with  Lord  Lee,  and 
argued  his  view  of  the  case  very  forcibly.  He  pointed  out  that 
the  Act  of  1870  referred  to  two  classes  of  documents, — those 
whereby  money  is  acknowledged  to  have  been  received,  and  those 
whereby  any  debt  is  acknowledged  to  have  been  discharged.  He 
thought  that  the  writing  in  question,  as  it  fell  under  the  first 
class,  was  one  to  which  the  statute  clearly  did  apply,  thus  rendei^ 
ing  the  want  of  a  stamp  fatal.  It  was  not  a  bond,  because  it 
contained  no  obligation  to  repay ;  nor  a  bill  or  promissory  note, 
because  there  was  no  promise  nor  order  to  repay.  "  It  is  nothing 
more  or  other  than  a  receipt  for  money  lent ;  and  whenever  it  is 
made  clear  that  receipts  are  not  limited  to  the  class  by  which 
debts  are  discharged,  it  must,  I  think,  fall  within  the  definitions  of 
the  Act  of  1870."  He  further  said  that  if  he  was  wrong  upon 
this  point,  and  the  document  could  be  received,  he  saw  no  necessity 
for  a  proof ;  because  if  the  writing  was  holograph  (which  seemed 
to  be  admitted),  there  could  be  no  doubt  of  the  obligation  to 
repay. 
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FEDERATION, 

Towards  the  close  of  last  year  the  Federation  League  was 
formed,  and  met  in  London.  The  League  is  representative  of 
Great  Britain  and  the  colonies.  Its  aim  is  to  unite  still  more 
close!/  and  securely  the  colonies  to  the  mother  land,  and  that 
this  is  a  desirable  aim  is  admitted  by  every  one,  or  nearlv  every 
one,  for  the  idea  that  the  colonies  do  not  add  strength  to  ^Britain 
is  not  held  now  by  almost  any  one  whose  opinion  is  worth  attend- 
ing to.  It  is  quite  true,  luckily,  that  at  present  the  colonies  and 
Great  Britain  form  one  undivided  empire.  At  the  same  time 
there  are  causes  at  work  which  may  tend  to  separate  them.  And 
one  such  cause  may  be  mentioned.  The  great  colonies  have  now 
got  self-government,  for  the  Crown  veto  that  might  be  exercised 
bj  the  Government  here  is  not  likely  ever  to  be  used.  It  is  not  to 
be  expected  that  such  colonies  will  permanently  remain  satisfied 
with  discussing  domestic  questions,  and  never  concern  themselyes 
about  foreign  affairs,  and  in  fact  they  do  not,  as  witness  the 
recent  action  of  Queensland ;  and  yet  at  the  present  moment, 
except  in  so  far  as  they  can  influence  the  Colonial  Office — and 
this  must  be  done  through  their  Government — they  can  have 
no  official  control  over  foreign  politics.  In  order,  therefore,  to 
satisfy  what  we  may  call  a  just  demand  of  the  colonies,  and  to 
induce  them  to  give  material  support  to  the  home  Government, 
the  League  was  formed.  The  objects  of  this  League  have  been 
criticised  favourably  and  unfavourably,  and  this  was  to  be  ex- 
pected. Those  who  criticise  it  unfavourably  pronounce  it  abso- 
lutely unworkable,  and  even  those  who  are  disposed  to  view  it 
with  favour  doubt  its  practicability.  Now,  it  must  be  admitted 
that  it  is  not  easy  to  construct  a  federation  scheme  for  Great 
Britain  and  the  colonies, — to  make  any  union  that  will  be  more 
thau  a  paper  one, — to  make  a  power  or  authority  able  to  enforce 
the  decrees  of  any  federation.  But  the  attempt  mav  be  made, 
and  a  paper  scheme  may  demonstrate  the  possibility  of  a  real  one. 
It  is  not  our  intention  here  to  construct  such  a  scheme,  but 
merely  to  discuss  a  few  of  the  difficulties  generally  felt  in  regard 
to  the  adoption  of  any  one.  In  doing  this,  lawyers,  unfortunately, 
cannot  be  of  any  great  service  to  politicians.  They  can  speculate 
on  the  working  of  a  proposed  constitution  of  a  State,  or  a  union  of 
States.  But  to  construct  a  plan  for  giving  increased  power  to  the 
empire  by  a  closer  union,  and  yet  a  union  that  will  only  act  in 
foreign  affairs,  and  not  at  all  in  the  domestic  policy  of  the  home 
country  and  the  colonies,  is  not  a  task  that  the  legal  mind  has  any 
special  aptitude  for.  A  lawyer  will  ask  at  once,  What  power  is  to 
enforce  the  decrees  of  the  Federal  Council  against  an  unwilling 
colony  t  The  answer  is  that  there  is  none,  but  that  sentiment 
will  sustain  the  federation.    Perhaps  this  is  too  unqualified,  and  a 


136  FEDKBATION. 

power  may  be  created  in'  time.  Be  this  as  'it  may,  however, 
federation  is  a  subject  that  mnst  be  interesting  to  readers  of  this 
journal.  We  have  no  written  constitution,  and  the  colonies  have 
them  only  to  a  limited  extent,  and  we  are  too  apt  to  underrate  the 
value  of  clearly-defined  positions.  At  any  rate,  the  difficulties  in 
the  way  of  federation  do  not  appear  to  be  insuperable,  and  perhaps 
the  best  definition  of  the  federation  that  is  desired  is^  "  a  league 
offensive  and  defensive." 

There  are  two  schemes  at  present  suggested  to  attain  this,  viz. 
(1)  by  means  of  an  Imperial  Congress,  elected  by  Britain  and  the 
colonies ;  and  (2)  by  means  of  an  Imperial  Council,  the  members 
of  which  are  to  be  nominated  by  Great  Britain  and  the  colonies. 
At  the  present  moment  it  does  appear  that  the  former  scheme  is 
impracticable.  A  legislative  assembly  without  an  executive  most 
be  powerless.  Our  Parliament  would  be  loath  to  give  up  any  cif 
its  powers,  at  least  directly ;  besides,  as  representation  would  go  by 
numbers,  the  influence  of  Great  Britain  in  the  Congress  would 
probably  be  supreme,  and  the  colonies  would  only  have  nominal 
influence,  and  a  useless  federation  would  be  worse  than  none  at 
all.  There  is  more  to  be  said  for  the  other  scheme,  which  we 
think,  with  some  modification,  might  be  brought  into  operation. 
In  the  first  place,  there  is  not  the  same  necessity  for  a  Council 
possessing  an  executive.  A  Congress  would  have  sittings  at  fixed 
times.  There  would  be  a  great  many  resolutions  passed,  and  if 
these  were  not  carried  out  the  Congress  would  fall  into  disrepute. 
On  the  other  hand,  a  Council  would  meet  more  quietly.  The 
members  of  it  would  represent  the  Governments  of  their  colonies, 
and  their  deliberations  would  only  be  heard  of  when  they  led  to  a 
practical  result.  Again,  the  object  desired  can  be  attained  with- 
out any  legislation.  Indeed,  legislation  is  excluded,  for  the  aim  of 
the  federation  is  simply  to  maintain  the  power  of  the  British 
Empire.  If,  therefore,  the  different  colonies  send  representatives, 
their  views  can  at  least  be  known,  and  they  can  consult  as  to  the 
means  to  be  adopted  to  maintain  the  empire.  The  scheme  is 
difficult  to  construct,  for  the  aim  is  not  to  transform  the  British 
Empire  into  a  federation,  but,  by  giving  the  colonies  a  direct  say 
in  colonial-foreign  questions,  to  obtain  their  support  in  imperial 
policy.  Such  an  idea  does  not  seem,  at  any  rate,  to  be  unworkable, 
if  all  the  Queen's  subjects  agree  upon  one  desire,  and  are  prepared 
to  do  what  is  required  to  accomplish  it.  We  must  assume  that 
Britain  and  the  colonies  desire  to  remain  united ;  but  if  this  be 
granted,  there  does  not  appear  to  be  any  impossibility  of  the  fol- 
lowing plan  working  quite  well,  and  producing  all  that  is  desired. 
This  scheme  has  been  suggested  by  more  than  one  writer.  Let 
the  colonies  send  representatives — ^agents-general  or  others — who 
will  form  a  Council  for  the  Colonial  Secretary,  and  as  there  is  not 
any  necessity  for  representation  by  population,  each  colony  ought 
to  send  the  same,  or  nearly  the  same,  number  of  representatives. 
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The  different  members  of  the  Council  will  be  able  to  advise  the 
Council  what  each  colony  desires,  and  on  the  other  hand  advise  the 
colony  they  represent  what  the  Council  desires.  Tliey  will  form,  in 
fact,  and  this  cannot  be  put  more  clearly,  a  Council  of  Advice  for  the 
empire.  As  this  would  alter  to  some  extent  the  Colonial  Office,  it 
might  be  advisable  to  associate  the  Prime  Minister  and  the  Foreign 
Secretary  with  the  Colonial  Secretary  for  federation  purposes. 
The  great  diflSculty  to  be  contended  with  is  to  devise  the  power 
that  will  compel  obedience  to  the  resolutions  of  the  Federal 
Conncil.  But  it  does  seem  that  this  is  not  such  a  very 
formidable  objection  as  at  first  sight  appears.  At  present 
colonial  and  foreign  affairs  only  come  before  Parliament  after 
the  Government  have  acted,  and,  as  a  rule.  Parliament  ratifies 
these  acts ;  and  why  should  not  the  different  Colonial  Legis- 
latuies  ?  The  Federal  Council  will  not  affect  the  local  Govern- 
ments in  many  respects ;  and  each  colony  can  regulate  the 
opinions  of  its  representatives.  The  Council  will  have  no  control 
over  local  legislation.  Every  one  knows  that  it  will  not ;  and  no 
one  can  say  that  the  fear  of  any  such  interference  will  prevent 
the  Council  possessing  the  confidence  of  the  whole  empire. 
Again,  suppose  any  colony  dreads  an  increase  of  expenditure, 
such  an  arrangement  as  this  might  be  come  to :  Say  operations 
were  to  be  carried  on  in  the  South  Seas — Canada  might  have  no 
interest  in  them ;  if  so,  she  need  not  contribute  any  quota 
to  the  expense,  but  Great  Britain  and  the  colony  interested 
would.  In  other  words.  Great  Britain  would  be  interested  in 
eveiy  question,  and  the  colonies  only  in  those  affecting  them 
individually.  The  gain  to  Great  Britain,  even  in  this,  would  be 
considerable,  as  it  has  now  to  do  everything  for  itself,  while  the 
fear  that  the  different  colonies  would  try  to  involve  it  in  war  for 
their  own  benefit  is  not  great.  Australia  must  be  interested  in  all 
qaestions  affecting  the  South  Seas.  Why  should  it  not  have  a  direct 
voice  in  them,  and  why  should  Britain  suppose  it  would  wish  to 
involve  us  in  unnecessary  wars,  when  the  joint  aim  is  the  advance- 
ment or  defence  of  the  empire  ?  The  fear  of  a  colony  repudiating 
a  resolution  of  the  Council  is  not  great.  A  colony  might  not  like 
a  certain  policy,  yet  it  would  only  be  in  a  very  extreme  case  that 
it  would  repudiate  it.  The  far  greater  fear  is  that  the  Council 
will  not  be  so  bellicose  as  the  individual  colonies.  A  Council  of 
War,  it  is  said,  never  fights.  Such  a  criticism  as  this  could 
perhaps  be  made  against  the  Council,  in  individual  cases,  but  it  is 
not  a  reason  for  not  trying  to  create  one.  Its  motto  would  be. 
Defence,  not  defiance ;  but  as  it  would  have  a  fixed  policy,  this 
would  form  no  objection,  while  it  would  be  objectionable  to 
form  a  very  bellicose  Council.  The  difficulty,  as  every  one 
suggests,  is  the  difiiculty  of  giving  the  Council  executive  power, 
and  it  is  said  it  will  need  some  power,  otherwise  its  resolutions 
will  soon  cease  to  be  attended  to.     Bu.t  the  sentiment  we  have 
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referred  to  ought  to  oatweigh  this.  One  can  imagine  also  how 
this  difficaltj  could  be  got  over.  If  the  mother  country  and  the 
colonies  appoint  representatives  in  whom  they  have  confidence, 
foreign  affairs  might  be  left  to  the  Council,  and  in  time  the 
different  Parliaments  would  cease  to  concern  themselves  about 
them.  But  this  will  not  be  for  a  long  time.  In  the  meantime 
the  colonies  would  gain  a  voice  in  foreign  affairs,  and  Great 
Britain  will  gain  their  aid.  As  the  most  powerful,  it  will  long, 
retain  its  pre-eminence, — as  the  European  country,  it  will  ever  be 
the  most  important.  But  there  will  be  a  difference.  The  Colonial 
Office  will  be  different.  Parliament  will  continue  to  discuss 
colonial  affairs,  and  be  jealous  of  interference,  yet  as  it  knows  it 
will  get  support  from  colonies  who  have  a  right  to  advise,  affairs 
ought  to  be  able  to  progress  harmoniously;  and,  besides,  the 
difference  need  not  be  exaggerated.  In  the  first  place,  the  head 
of  the  Council  would  be  the  British  Colonial  Secretary,  respon- 
sible to  Parliament  for  his  doings.  In  the  second  place,  London 
would  be  the  seat  of  the  Council,  as  the  capital  of  the  empire, 
as  the  city  where  Foreign  Ministers  are  accustomed  to  meet. 
Britain   would    preserve  great  influence   by   continuing,   as   at 

E resent)  to  send  the  ambassadors  and  foreign  agents.  Besides, 
Britain  would  preserve  her  own  right  to  act  in  foreign  affairs  in 
Europe  as  at  present;  and  the  Council  would  act  in  colonial 
matters.  In  other  words,  Britain  would  retain  the  power  always 
to  act  alone,  while  the  colonies  would  only  be  able  to  act  through 
the  Council.  It  would  probably  not  be  very  difficult  to  attain  a 
modus  vivendi  between  these  two  powers.  Britain  must  give  up 
something  to  attain  the  co-operation  of  the  colonies;  but  the 
colonies,  in  the  first  instance  at  least,  only  desire  to  be  allowed  to 
advise  in  what  concerns  themselves. 

The  Council,  however,  would  need  power.  The  mother  country 
and  the  colonies  would  need  to  arrange  in  regard  to  military  and 
naval  and  pecuniary  aid  that  each  would  and  could  give,  and  there 
is  no  good  denying  the  fact  that  the  Council  might  be  powerless. 
But  this  is  not  a  reason  for  not  trying  to  create  it,  and  this  plan 
gives  the  colonies  a  voice  in  foreign  wairs,  and  at  the  same  time 
preserves  for  us  our  own  policy.  Circumstances  alter  cases.  The 
colonies  must  have  a  say  in  foreign  questions,  otherwise  they 
cannot  be  asked  to  contribute  to  support  the  imperial  policy,  and 
Great  Britain  must  acknowledge  the  position.  If  all  the  Queen's 
subjects  feel  this,  one  great  difficulty  is  removed.  Everything 
that  could  foster  this  national  feeling  would  be  done.  The  public 
service  would  be  open  to  all  alike,  and  titles  and  honours  would 
be  distributed  fairjy  to  all.  This  aim  is  a  great  one,  to  foster 
national  feeling  in  all  parts  of  our  widely-extended  empire,  and 
all  endeavours  to  increase  it  ought  to  be  encouraged.  It  would 
generally  happen  that  the  policy  of  the  Council  would  be  approved 
f  by  sdl  the  colonies ;   but  even  if  it  were  not,  it  would  have 
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great  influence  in  moulding  opinion  both  at  liome  and  in  the 
colonies ;  and  many  people  would  come  to  look  to  it  for  direction, 
and  its  influence  would  be  bound  to  increase. 

Aji^in,  to  look  at  this  question  from  another  point  of  view,  we 
cannot  remain  as  we  are,  and  there  must  be  a  change.  We  must 
retain  the  support  of  our  colonies  to  maintain  our  position.  Our 
wide  empire  and  its  immense  population  do  give  us  strength,  but 
this  strength  is  infinitely  increased  by  union,  and  the  firmer  the 
union  the  greater  the  strength.  And  if  we  look  to  history,  we  see 
that  it  was  to  preserve  one  undivided  foreign  policy  that  led  to 
the  unions  of  England  and  Scotland,  and  Britain  and  Ireland.  A 
^atdeal  might  be  written  on  these  two  heads  if  it  were  necessary 
to  do  so,  but  it  is  not.  Most  people  desire  some  sort  of  federation, 
though  many  doubt  its  practicability.  It  is  no  doubt  a  new 
departure.  History  can  point  to  nothing  exactly  parallel.  But, 
on  the  other  hand,  there  is  nothing  against  it.  Every  great  league 
has  been  in  a  sense  a  federation,  and  it  is  only  so  much  federation 
as  is  necessary  for  a  league  that  is  required.  It  will  not  be  power- 
less if  the  peoples  of  this  empire  value  their  privileges,  and 
determine  to  support  their  power.  There  is  no  difference  of  race 
to  be  considered.  There  is  really  no  difficulty  whatever  to  be  got 
over.  The  Council  could  be  constituted  immediately,  and  there- 
fore the  duty  of  every  one  is  of  impressing  on  all  the  necessity  of 
taking  advantage  of  this  means  of  increasing  our  strength. 

There  are,  moreover,  many  ways  in  which  such  a  Council  would 
be  of  public  advantage.  Emigration  might  be  regulated,  and 
though  this  would  require  to  be  done  with  caution,  advice  might 
be  given  to  different  colonies  in  regard  to  tariffs  and  custom 
duties.  These  objects  will  be  kept  in  view,  but  they  will  not  be 
allowed  to  interfere  with  the  main  object  of  strengthening  the 
empire.  This  is  perhaps  the  place  to  mention  that  it  is  not 
intended*  in  the  meantime  at  least,  to  alter  the  government  of 
India.  India  is  different  from  the  other  colonies;  but  there 
would  be  no  objection  to  affording  facilities  for  colonists  entering 
the  Civil  Service  of  it.  On  the  other  hand,  the  question  whether 
the  fighting  services — the  army  and  the  navy — should  be  united, 
or  whether  each  colony  should  support  its  own  forces,  would 
naturally  fall  to  be  discussed ;  and  there  seems  to  be  no  reason 
why  this  practical  question  should  not  be  easily  settled.  The 
great  gain  that  would  be  immediately  attained  would  be  to  unite 
more  cloaely  the  different  parts  of  the  empire.  The  Council 
could  apeak  with  authority.  There  would  be  less  chance  of 
misrepresentation,  and  there  would  be  more  knowledge.  No  one 
woald  be  able  to  question  the  motives  of  the  Council,  and  all 
would  pay  respect  to  what  it  said.  At  present,  when  an  Anglo- 
Indian  speaks  in  regard  to  India,  we  are  apt  to  distrust  him,  and 
rely  excloaively  for  our  information  on  whatever  home-trained 
public  men  say.    This  remark  also  applies  to  the  other  colonies. 
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tribunal  has  accordingly  dismissed  the  petition  of  incompetency, 
and  the  result  is  that  an  ex  parte  order  of  an  English  Chancery 
judge  is  held  to  be  operative  in  Scotland  and  in  a  Scottish  cause 
without  the  intervention  of  the  Scottish  Courts  at  all.  It  seems 
to  surprise  English  lawyers  immensely,  that  any  one  anywhere 
should  question  the  authority  of  the  Court  of  Chancery ;  yet  by 
the  express  law  of  the  United  Kingdom  its  jurisdiction  stops 
at  the  Border.  And  how,  it  may  be  asked,  would  they  treat  a 
Scotsman  who,  by  authority  of  a  judge  of  the  Court  of  Session, 
proposed  to  use  the  name  of  an  English  litigant  for  the  pur- 
pose of  appealing  to  the  House  of  Lords  a  decision  of  an 
English  Court  to  which  he  himself  was  not  a  party  t  It 
is  not  probable  that  English  Chancery  lawyers  would  appreciate 
the  procedure  of  a  Scottish  Court  of  Equity,  or  prefer  our 
simple  non-litigious  mode  of  administration  to  their  own  lengthy 
and  expensive  administration  suits.  But  still  less  would  they 
relish  the  direct  interference  of  a  foreign  Court  in  a  profitable 
English  litigation.  The  encroachments  of  the  English  Courts 
have  hitherto  been  confined  to  summoning  Scotsmen  before  them 
by  means  of  sei*vice  of  writs  in  Scotland,  but  they  seem  now  to 
have  taken  a  new  departure  and  to  be  inclined  to  hold  the  Courts 
of  Scotland  themselves  as  subject  to  their  jurisdiction.  Snrely 
the  Treaty  of  Union  should  save  us  from  this  at  least  It  expressly 
prohibits  any  English  Court  ^*  cognoscing  a  cause  in  Scotland  ; '' 
and  if  these  words  have  any  meaning  at  all,  they  ought  certainly 
to  be  held  to  prevent  an  order  of  an  English  Court  from  being  of 
any  force  or  effect  in  a  lawsuit  in  Scotland,  without  at  least  the 
sanction  of  the  Scottish  Courts.  The  opinion  of  the  House  of 
Lords  on  this  preliminary  point  will  be  anxiously  looked  for.  Of 
course,  the  appellants  will  maintain  that  leave  to  appeal  was  not 
necessary  in  respect  that  the  judgment  of  the  First  Division, 
although  in  form  interlocutory,  is  in  effect  final,  as  it  disposes  of 
the  whole  merits  of  the  action.  But  whatever  force  may  be  in  this 
argument,  it  does  not  touch  the  point  now  adverted  to.  For  the 
trustees  are  not  the  real  appellants  now  any  more  than  they  were 
the  real  applicants  for  leave  to  appeal.  In  each  case  their  names 
only  are  used,  and  that  by  the  authority  of  Mr.  Justice  Chitty. 
And  the  same  objection  applies  to  the  appeal  itself  as  was  stated 
to  the  application  for  leave  to  appeal.  The  House  of  Lords  has 
avoided  dealing  with  the  objection  at  all.  Sitting  as  an  Appeal 
Committee,  and  in  that  capacity  dismissing  the  respondents' 
petition  of  incompetency,  it  reporti  to  itself  as  the  House  proper, 
and  in  that  capacity  orders  the  petition  to  be  dismissed.  It  will 
now  probably  consider  itself  bound  by  that  order,  and  refuse  to 
allow  the  question  of  competency  to  be  entered  upon.  Should 
this  be  so,  no  doubt  Scotsmen  will  feel  that  justice  has  not  been 
done  them,  and  their  confidence  in  the  fairness  of  the  Court  of 
last  resort  will  be  greatly  shaken.     But  we  hope  for  better  things, 
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and  that  the  whole  points  raised  by  the  appeal  will  be  fully  and 
fairly  heard  and  determined. 

The  letter  of  oar  correspondent  very  clearly  illustrates  the 
practical  result  to  Scotsmen  of  a  reversal  of  the  judgment  of  the 
Court  of  Session.    And  while  he  cannot  be  said  to  put  the  aif^u- 
ment  agsunst  the  extension  to  Scotland  of  English  administrative 
procedure  in  any  new  light,  he  certainly  suggests  some  considerations 
worthy  of  attention  by  those  who  may  have  to  legislate  on  the 
general  question.    It  does  not  seem  to  us  that  the  question  is 
much  cleared  by  being  said  to  be  one  not  of  jurisdiction   so 
much  as    one    as    to    the    meaning    of    the  word  ''Trustee." 
'*  Simplex*8  "  reasoning  appears  to  be  this  : — A  Scotsman  leaves  his 
property  to  be  administered  by  such  a  trustee  as  he  is  acquainted 
with,  that  isy  one  with  the  rights  and  liabilities  which  by  Scots  law 
attach  to  the  office :  a  trustee,  according  to  English  law,  is  sub- 
ject to  quite  other  rights  and  liabilities,  and  a  wrong  is  done  the 
testator  and   his  heirs   by  the  English  instead  of  the  Scottish 
official  being  charged  with  the  administration  of  the  estate.     So 
far,  however,  as  consistent  with    its   forms,  the  English  Court 
undertakes  to  administer  the  estate  according  to  the  law  which 
may  be  applicable — if  Scots  law,  then  according  to  the  law  of  the 
domicile,  just  as  our  Courts  will  apply  the  law  of  the  domicile  in 
determining  a  dispute  that  may  come  before  them  as  to  the  pro- 
perty of  a  domiciled  Englishman.     Where,  then,  is  the  wrong? 
say  the  English  lawyers.    The  answer  is,  In  the  different  and  more 
expensive  procedure  which  obtains  in  England — ^and  this  is  no 
donbt  the  essence  of  the  thing.     But  the  question,  if  it  is  not  to 
be  called  one  of  jurisdiction,  might  surely  be  even  more  appro- 
priately termed  one  of  procedure.     So  "  Simplex  *'  does  not  really 
advance  the  matter  much  by  eliminating  jurisdiction  from  the  con- 
sideration of  the  question.    The  distinction  he  attempts  to  draw  is, 
in  truth,  rather  metaphysical  than  practical.    In  form  the  question 
must  remain  and  be  discussed  as  one  of  jurisdiction,  although 
the  substance  of  the  decision  mav  be  the  comparative  merits  of 
the  English  and  Scottish  modes  o^  administration. 

But  the  observations  of  "  Simplex  "  seem  to  us  chiefly  valuable 
in  view  of  proposed  legislation  on  the  subject.  If  the  decision  of 
the  First  Division  should  be  affirmed,  a  conflict  between  the  Courts 
of  England  and  Scotland  arises  which  no  ingenuity  can  explain 
away ;  and  if  it  be  reversed,  the  municipal  law  of  Scotland  will 
be  80  materially  altered  that  legislation  on  the  subject  will  be 
imperatively  demanded.  The  puzzle  for  the  legislator  will  be  to 
find  a  via  inedia  between  the  Scottish  principle — according  to  which 
the  domicile  of  the  deceased  is  the  seat  of  the  principal  adminis- 
tration of  his  estates — and  the  English — according  to  which  the 
presence  either  personal  or  fictitious  (by  service  ofa  writ)  of  one 
or  more  of  his  personal  representatives  within  the  jurisdiction  of 
^  English  Court,  is  sufficient  to  entitle  any  one  to  institute  a 
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general  administration  of  his  whole  estate  there,  no  matter  where 
the  domicile  may  have  been.  Now  the  solution  of  the  matter 
proposed  by  English  lawyers  is  understood  to  be,  that  for  the 
rule  of  domicile  should  be  substituted  the  fact  of  the  situation  of 
the  bulk  of  the  estates.  If  the  deceased  leaves  £100  more  in 
England  than  in  Scotland,  his  estate  should  be  administered  in 
Chancery  though  he  may  hare  been  a  Scotsman,  and  vice  versa. 
It  is  said  that  questions  of  domicile  have  been  a  most  fruitful 
source  of  litigation,  and  sometimes  most  dii&cult  of  determination. 
But  it  does  not  appear  that  the  inquiry  into  the  relative  values 
of  the  estates  situated  in  different  countries  would  be  more 
simple ;  and  the  rules  applicable  to  questions  of  domicile  have 
been  well  settled  by  a  series  of  decisions.  Every  other  country 
in  the  world  adheres  to  domicile  as  the  guiding  principle,  and 
in  the  interests  of  scientific  jurisprudence  our  country  should 
certainly  endeavour  to  maintain  it  as  such  here.  And,  as 
"Simplex"  points  out,  the  consideration  that  every  man  is  pre- 
sumed to  know  the  laws  under  which  he  lives,  would  also  seem  to 
imply  that  in  dying  he  calculates  upon  the  application  of  these  and 
these  alone  in  the  distribution  of  his  estate,  unless  he  expressly 
declares  the  contrary. 
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THE  ORR  EWING  CASE. 

{To  the  Editor  of  the  Journal  of  Jurisprudence,) 

Sir, — There  is  one  view  of  this  case  which  has  always  seemed 
to  me  not  to  have  been  stated  very  distinctly  among  the 
numerous  reasons  and  authorities  cited  in  favour  of  the  decision 
of  the  Scotch  Courts,  namely,  that  this  case  did  not,  like  certain 
other  recent  cases,  involve  merely  the  question  whether  the 
English  Courts  have  jurisdiction,  but  involved  also  the  question 
whether  any  Court  should  be  allowed  to  do  what  is  virtually 
altering  the  terms  of  a  deed,  by  granting  the  application  of  a 
beneficiary  claiming  under  it  for  what  it  does  not  entitle  him  to, 
but,  on  the  contrary,  virtually  prohibits,  and,  on  his  application, 
depriving  others  of  what  they  are  entitled  to  under  that  deed. 

1  think  the  error  of  the  decision  in  the  English  Courts  arose 
from  tbeir  being  misled  through  the  common  use  of  the  word 
'^trustee"  in  England  as  well  as  Scotland,  into  supposing  that 
these  words,  whether  in  Scotch  or  English  deeds,  indicated  the 
same  kind  of  ofiice,  while  in  reality  they  indicated  ofiices  differ- 
ing considerably  in  tenure  and  nature,  so  that  it  might  have  been 
more  fortunate  if  different  terms  had  been  employed  in  the  two 
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countries,  such  as  are  used  to  distingoisli  other  fiduciary  capacities 
of  special  characters. 

In  construing  a  trust  settlement,  the  first  question  seems  to 
be,  Under  what  law  did  the  trustee  intend  it  to  be  construed  f 
Beyond  question  this  is  the  law  of  the  truster's  domicile,  which  in 
this  case  is  the  law  of  Scotland. 

Now,  Scotchmen,  being  generally  better  economists  than 
Englishmen,  are  particularly  careful  to  secure  fair  value  for  their 
money;  and  they  seem  to  understand  better  than  Englishmen 
generally  do  that  litigation  in  any  shape  is,  as  a  rule,  unprofit- 
able, or  at  least  that  it  does  not  give  results  commensurate  with 
its  trouble  and  expense,  and  is  only  permissible  when  exceptional 
circumstances  render  it  unavoidable.  Their  Courts  have  dis- 
tinctly recognised  and  enforced  this  policy  in  various  ways.  In 
particular,  they  have  repeatedly  given  decisions  which  amount  to 
a  positive  prohibition  to  a  trustee,  witiiout  consent  of  all  the 
beneficiaries,  from  entering  into  litigation  in  any  form  as  to  the 
administration  of  the  trust,  or  demitting  it  upon  the  Court,  unless 
upon  proof  of  exceptional  circumstances  preventing  liim  from 
properly  administering  it  extrajudicially  in  the  usual  way. 
Englishmen,  and  the  English  Courts,  seem  more  easily  satisfied 
with  litigation  in  different  forms,  not  as  an  exceptional  remedy, 
bat  as  a  matter  of  daily  fare;  and,  in  this  case,  the  English 
Courts  appear  strangely  to  have  been  led  to  suppose  that  the 
absence  of  administration  suits  in  ordinary  circumstances  in  Scot^ 
land  was  a  mere  omission,  and  to  have  ignored  the  fact  indicated 
hj  the  series  of  decisions  above  referred  to,  that  this  absence 
sprung  from  a  positive  prohibition  of  such  litigation  hy^  the  law  of 
Scotland,  founded  on  the  general  policy  before  alluded 'to. 

It  does  not  admit  of  doubt  that  this  prohibition  is'^intended 
for  the  protection  of  all  Scotch  trusts,  without  respect  to  the 
temporary  locus  of  the  trustees  or  the  funds  ;  for  what  would  be 
the  use  of  laying  down  so  carefully  such  exact  rules  as  a  safe- 
guard,  if  that  safeguard  could  be  broken  down  by  such  merov 
accidents  ? 

Now,  I  think  that  the  English  Court,  after  ascertaining  that ; 
the  truster  contemplated  that  the  trust  settlement  should  be  con- 
strued by  the  law  of  Scotland,  should  have  inquired  what  is  the  • 
meaning  of  the  word  "  trustee  "  occurring  in  it,  according  to  that 
law,  in  the  same  way  as  if  that  word  had  been  pecuh'ar  to  Scotlaud. 
The  meaning  of  this  word  "  trustee,"  according  to  the  law  of 
Scotland,  might,  I  think,  in  this  case,  be  defined  as  '*  permanent 
official  of  the  trust  charged  with  its  administration  till  its  termina- 
tion, and  prohibited  from  demitting  its  administration  upon  the 
Court  unless  upon  proof  of  exceptional  circumstances  implying 
that  it  is  impossible  or  diflScult  to  properly  administer  it  extra- 
judicially, according  to  the  usual  practice  in  Scotland." 
If  the  word  *'  trustee  "  had  occurred  in  a  similar  English  deed, 

VOL.  JXIX.  NO.  CCCXXXIX. — MARCH  1885.  L 


146  CORBESPONDENCE. 

its  meaning,  according  to  the  law  of  England,  might  be  defined  as 
'^  temporary  official  of  the  trust,  charged  with  its  administration 
only  until  the  Court,  as  the  permanent  administrator,  shall  be 
moved  to  undertake  the  administration." 

If  these  definitions  be  correct,  there  is  about  as  much  difference 
between  the  office  indicated  by  the  word  **  trustee  *'  in  a  Scotch 
and  an  English  deed,  as  there  is  between  the  permanent  trustee 
in  a  sequestration  and  the  temporary  judicial  factor  who  precedes 
his  appointment.  Indeed,  both  of  these  might  be  designated  in  a 
general  sense  as  **  trustees,"  and  under  that  designation  any  Courts 
might  be  misled  in  the  same  way  as  the  English  Court  in  this 
case,  if  they  overlooked  the  different  sources  and  tenures  of  these 
offices. 

It  must  not  be  supposed  that  the  assigning  of  a  different  mean- 
ing to  the  English  and  the  Scotch  word  is  fanciful  or  purely 
technical  and  impractical;  for  every  educated  Scotchman  knows, 
when  he  appoints  trustees,  that  he  appoints  permanent  adminis- 
trators (as  indicated  by  the  popular  disapproval  when  the 
English  Courts  attempted  to  enforce  a  different  view),  and  an 
Englishman  knows  the  reverse;  and  I  do  not  think  it  can  be 
doubted  that  these  facts  must  often  be  elements  for  consideration 
in  selecting  trustees. 

Now,  supposing  that  in  Mr.  Orr  Ewing's  trust  settlement  there 
had  been  used,  instead  of  the  ambiguous  term  *' trustee,"  the 
Scotch  definition  above  quoted,  how  could  any  Court,  English  or 
Scotch  (assuming,  for  the  sake  of  argument,  that  it  had  jurisdic- 
tion), require  a  trustee  to  demit  the  administration,  when  he  is 
prohibited  by  the  tenure  of  his  office  from  demitting,  and  when 
the  beneficiary  who  asks  the  Court  to  do  so  founds  his  title  on 
the  deed  which  contains  this  prohibition? 

It  seems  to  me  quite  beyond  this  particular  question  to  inquire 
whether  any  or  what  additional  obligations  to  administer  or  to 
account  were  incurred  by  the  trustees  when  they  obtained  con- 
firmation or  probate  as  executors,  because  a  beneficiary  must  be 
barred  from  suing  upon  such  obligations  to  the  extent  of  requiring 
the  trustee  to  do  what  the  deed  upon  which  the  beneficiary  founds 
his  title  to  sue  virtually  prohibits  him  from  doing.  The  title  of 
a  creditor  is  quite  different,  being  independent  of  the  trust  deed, 
and  he  being  accordingly  not  barred  to  any  extent  from  founding 
on  any  additional  obligations  incurred  by  confirmation  or  probate, 
and  being  also,  perhaps,  entitled  to  maintain  that  the  truster,  by 
simultaneously  holding  effects  in  a  foreign  country,  and  incurring 
debts  there,  gave  an  implied  right  of  retention  of  these  effects  in 
that  country  till  these  debts  were  paid. 

It  is  evident  that  the  Court  would  have  quite  a  different  matter 
to  deal  with  if,  instead  of  the  word  *Hrustee"  or  its  Scotch 
definition,  there  occurred  the  English  definition  before  quoted, 
or  if  the  trust  settlement  were  an  English  one»    In  such  a  case 
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the  Couriy  in  reauiring  the  adminlstratioti  to  be  demitted  on 
itself,  would  be  aoing  simply  what  the  permanent  trastee  in  a 
sequestration  does  when  he  supersedes  the  temporary  judicial  factor. 

So  distinct  do  I  think  this  particular  question  to  be  from  that 
of  jurisdiction,  which  is  also  involved  in  the  case,  that  I  think  a 
Scotch  Court  miffht  (if  no  diflSculty  were  raised  as  to  its  beins  a 
competent  or  convenient /ontm)  entertain  an  administration  suit. 
OQ  English  principles  and  grounds,  although  in  Scotch  form,  if 
the  trust  settlement  were  that  of  a  domiciled  Englishman,  or  even 
if  it  were  that  of  a  domiciled  Scotchman,  but  directed  the  trust  to 
be  construed  and  administered  according  to  English  rules. 

I  confess  that  I  was  somewhat  surprised  to  observe  that  the 
English  Courts  seemed  to  understand  so  little  the  importance  of 
the  Scotch  decisions  importing  the  prohibition  of  such  unprofit- 
able litigation,  and  of  the  Scotch  law,  policy,  and  character  on 
which  they  were  founded,  as  to  suppose  that  the  absence  of 
administration  suits,  in  ordinary  circumstances  according  to  the 
English  practice,  was  a  mere  omission,  which  they  were  entitled 
to  supply,  and  not,  as  before  stated,  the  result  of  a  positive  prohi- 
bition of  such  litigation  by  our  laws. — I  am,  etc.. 

Simplex. 

[This  letter  is  noticed  elsewhere. — ^Ed.] 


ISitiitHns. 


HUtory    of  the  Law  Reports,    By   W.  T.   S.  Daniel,   Q.C. 
London :  William  Clowes  &  Sons,  Limited.    1884. 

A  POPULARITT  which  has  now  lasted  for  nearly  twenty  years,  a 
growing  circulation,  an  ample  reserve  fund,  a  substantial  reduc- 
tion in  price,  are  the  things  which  make  it  pleasant  to  Mr.  Daniel 
to  tell  the  story — and  he  dwells  upon  it  with  evident  enjoyment — 
of  the  Origin  and  History  of  the  Law  Reports.  It  is  to  Mr. 
Daniel  that  we  owe  the  Law  Reports,  though  he  makes  no  secret 
of  the  fact  that  the  present  Lord  Chancellor  and  other  scarcely 
less  powerful  lawyers  made  it  possible  for  the  scheme  to  succeed. 
There  were  Reports  of  various  series  and  various  qualities  before 
the  days  of  Mr.  Daniel's  reform,  and  in  a  very  literal  sense,  if  we 
may  be  pardoned  for  saying  so,  Mr.  Daniel  recked  not  of  good 
or  evil  report  in  promulgating,  urging,  defending,  and  relentlessly 
proceeding  with  the  scheme  of  a  new  set  of  Reports  which  were 
to  be  published  under  the  supervision  of  a  competent  authority, 
and  were  to  be  comprehensive,  complete,  cheap,  and  self-sup- 
porting. He  quite  confessed  his  intention — indeed  it  was  an 
essential  part  of  the  scheme — that  the  new  Law  Reports  were 
to  make    unnecessary   not  only  fourteen   sets   of    regular  or 
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authorized  Reports,  but  many  of  the  other  sets  which  free 
competition  in  law  reporting,  and  the  prodigious  delays  of  the 
authorized  reporters,  had  called  into  being.  No  wonder  that 
what  he  rather  harshly  calls  **  interested  clamour "  arose  against 
his  scheme.  But  he  carried  it  out,  assimilating  ten  of  the 
regalar  Reports  at  the  very  commencement  of  the  series,  and 
killing  other  three  within  a  brief  period.  As  Mr.  Daniel  rather 
neatly  put  it  in  an  early  draft  of  the  scheme  which  the  Bar  of 
England  finally  adopted :  *^  The  competition  that  has  to  be  met  is 
that  of  a  system  in  which  good  reporting  is  the  means,  and  com- 
mercial profit  the  end.  The  system  proposed  to  be  established, 
and  which  would  have  to  meet  this  competition,  is  one  in  whicii 
profit  will  be  the  means  only,  and  good  reporting  the  end."  The 
story  of  how  the  better  system  has  been  established  is  told  in  the 
large  book  before  us  somewhat  more  volaminously,  we  think,  than 
it  might  have  been.  Repetition  spoils  a  Report  itself,  how  mucli 
more  the  history  of  a  series!  We  have  a  good  many  pages 
here  which  we  think  a  little  condensation  might  have  saved,  and 
much  quotation  —  let  the  reporter  ponder  this  —  which  is  not 
necessary  or  instructive,  or  very  lively.  But  the  book  shows  this 
interesting  fact,  that  it  was  possible  for  a  body  of  practising 
lawyers,  by  giving  to  a  matter  in  which  they  had  a  personal 
interest  a  little  oi  the  attention  which  in  private  practice  they 
were  giving  to  the  affairs  of  others,  to  provide  for  the  profession 
and  the  public  what  had  long  been  required. 

The  law  of  England,  like  that  of  Scotland,  is  scattered  up  and 
down  in  the  opinions  of  judges  dead  and  living,  whose  decisions 
the  judges,  before  whom  a  case  comes,  to-day  hold  themselves 
bound  to  follow.  Hence  there  must  be  Law  iReports,  and  they 
must  go  on  increasing,  since,  as  an  eminent  lawyer  observed, 
we  cannot  help  two  people  going  to  law  about  anything  they 
choose,  and  a  decision  of  more  or  less  value  must  be  the  result. 
A  barrister  has  the  privilege  in  the  course  of  his  argument 
of  informing  the  Court,  in  the  public  interest,  of  what  he  knows 
to  have  been  decided.  Lord  Westbury  once  stated  in  the 
House  of  Lords,  with  a  view  of  showing  the  true  cause  of 
the  mighty  flood  of  Reports  with  which  the  lawyer  is  expected 
to  be  ^miliar,  that  as  soon  as  any  Report  is  published  having 
the  name  of  a  barrister  attached  to  it,  it  is  to  be  regarded  as 
an  authority ;  and  though  his  lordship  meant  the  statement  to 
be  the  enunciation  of  a  grievance,  we  have  an  Irish  contemporary 
which  to  this  day  quotes  it  as  an  advertisement  of  its  own  Reports. 
Now  it  was  not  possible  for  the  Courts  to  give  to  any  s^t  of 
Reports  judicial  sanction  and  the  privilege  of  sole  citation  without 
infringing  this  principle,  and  without  also  throwing  on  the 
favoured  Report  the  suspicion  that  it  is  not  sufficiently  inde- 
'^endent  of  judicial  revision.      The  promoters  of  the  new  Bar 

erne  therefore  felt  that  they  must  rely  on  merit,  with  such 
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judicial  patronage  as  the  Court  could  give,  by  giving  access  to 
written  judgments  and  the  like,  and  not  on  monopoly.  It  may  be 
useful  to  mention  the  canons  of  reporting  which  they  set  before 
them.  These  were  to  report  (1)  all  cases  which  introduce,  or 
appear  to  introduce,  a  new  principle  or  a  new  rule ;  (2)  all  cases 
which  materially  modify  an  existing  principle  or  rule ;  (3)  all 
cases  which  settle^  or  materially  tend  to  settle,  a  question  upon 
which  the  law  is  doubtful;  (4)  all  cases  which  for  any  reason 
are  peculiarly  instructive.  Now  no  one  will  dispute  that  all 
such  cases  ought  to  be  reported,  but  we  observe  that  the  Law 
Reports  avowedly  exclude  all  cases  which  are  mere  illustrations  of 
principles  already  settled.  We  think  that  the  practising  counsel 
will  differ  from  them  as  to  the  wisdom  of  that  course.  Principles 
ought,  we  think,  to  be  fully  and  freely  illustrated  by  the  insertion 
in  our  Heports  of  many  cases  showing  the  application  even  of 
settled  principles  to  various  facts.  The  making  a  judicious  selec- 
tion of  such  cases  is  not  the  least  difficult  or  important  part  of  a 
good  reporter  8  duty.  And  this  leads  us  to  answer  in  the  affirma- 
tive the  question  a  good  deal  debated  in  the  course  of  the  discussion 
which  preceded  the  adoption  of  the  scheme  of  the  Council  of  Law 
Reporting,  "  Ought  a  reporter  to  be  allowed  to  practise?  "  We 
think  it  clear  that  he  should,  not  only  because  the  best  men  will 
thus  be  got,  but  because  by  the  experience  of  practice  the  reporter 
becomes  better  qualified  both  to  select  and  to  arrange  the  materials 
of  his  Report. 

We  must  notice  also  another  qtccestio  vexcUa  which  the  new 
scheme  had  to  discuss :  "  Ought  reporters  to  report  on  their  own 
undivided  responsibility,  signing  their  names  to  their  Reports? 
Or  ought  there  to  be  an  editor  to  revise  their  work  ?  "  The  old 
system  in  the  Queen's  Bench — we  think  it  was  the  same  with  our 
own  Scottish  Jurist,  "pure  fount"  of  legal  lore — was  that  the 
reporter  alone  was  responsible  for  the  Report,  receiving  only  such 
assistance  from  a  colleague  as  was  implied  in  reading  the  proof  and 
making  suggestions  as  to  improvement.  But  over  that  system  the 
editor  has  now  triumphed,  and  has  become  "  a  personage  " — Who 
does  not  know  him?  Of  the  "grave  and  sad  men"  who, 
according  to  Lord  Coke,  are  the  men  fit  to  be  reporters,  gravest 
and  saddest  he,  yet  trenchant  withal,  altering,  amending,  spoiling, 
sharing  the  responsibility,  but  not  taking  it  wholly  oS  the  shoulder 
of  the  reporters,  who  hate  him  for  his  meddling,  and  blame  him 
for  all  their  blunders.  We  believe  in  him  for  all  that,  and  think 
his  office  valuable  if  not  indispensable. 

Last  of  all  comes  the  subject,  what  form  the  Report  shall 
take;  and  here  we  are  not  quite  at  one  with  the  system  of  the 
Law  Reports.  They  give  us  the  facts  and  the  judgment,  but 
every  effort  is  made  to  avoid  reporting  the  pleadings.  Now,  as  Mr. 
Joshua  Williams  points  out  in  a  memorandum  wnich  Mr.  Daniel 
prints,  a  knowledge  of  the  form  in  which  a  question  was  raised  is 
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of  great  importance  to  the  practitioner  who  nses  the  Report. 
A  good  reporter  knows  when  pleadings  ought  to  be  stated,  and 
will  give  the  practitioner  the  help  he  is  entitled  to  expect,  and  will 
at  the  same  time  make  his  report  a  better  contribution  to  legal 
literature  b;  a  skilful  summary  of  the  pleadings  of  the  parties. 

But  space  and  time  will  not  permit  further  discussion  of  the 
topic.  On  the  whole,  we  can  recommend  the  book  heartily  and 
fully  to  the  legal  reader. 


Writings  hy  the  Way.    By  J.  Campbell  Smith,  Advocate. 
W.  Blackwood  &  Sons,  Edinburgh  and  London.     1885. 

In  these  latter  days,  when  the  lamp  of  literature  which  erstwhile 
burned  so  brightly  in  the  Parliament  House,  is  very  dim  and 
flickering ;  when  the  names  of  Scott,  Lockhart,  Jeffrey,  Wilson, 
and  all  that  wondrous  throng  of  men  that  once  made  the  Scottish 
Bar  so  brilliant,  are  but  sweet  memories  to  be  cherished ;  when  even 
to  be  suspected  of  a  leaning  towards  literature  is  oftentimes  an 
effectual  bar  to  professional  success,  it  is  refreshing  to  come  across 
a  book  like  this,  written  by  one  who,  while  not  neglecting  the  more 
prosaic  duties  of  his  daily  avocation,  has  yet  found  time  to  write  so 
much,  and,  we  may  add,  so  well,  on  subjects  wholly  unconnected 
with  legal  lore.  The  majority  of  the  articles  which  appear  in 
this  volume  first  saw  light  in  the  columns  of  a  daily  newspaper ; 
they  deserved,  however,  to  be  rescued  from  the  oblivion  into  which 
most  of  such  writings  fall.  Some  of  the  obituary  notices  of  lead- 
ing members  of  the  Bench  and  Bar  have  appeared  in  our  own 
pages.  Everything  in  the  book,  we  may  safely  say,  is  good  of  its 
Kind ;  there  is  not,  from  beginning  to  end,  a  page  which  is  not 
worth  reading,  and  many  are  worth  not  only  reading  but  thinking 
over.  The  essays  are  indeed  a  series  of  singularly  thoughtful 
and  well-written  productions,  full  of  subtleness  of  intellect  and 
grasp  of  character ;  they  are  written  with  a  swing  and  abandon 
hardly  to  be  expected  from  a  member  of  a  profession  whose  chief 
literary  exercise  consists  in  the  making  up  of  records,  the  drawing 
of  articles  of  condescendence ;  they  are  all  eminently  readable, 
though  the  influence  of  the  Chelsea  Sage — as  newspaper  writers 
persist  in  calling  Carlyle — is  distinctly  visible,  not  only  in  the 
author's  expressed  opinions,  but  also  in  his  style  of  writing.  Not 
that  we  mean  to  state  that  Mr.  Campbell  Smith  writes  in  that 
jargon  which  now  goes  by  the  name  of  Carlylese — so  very  far 
from  a  ''well  of  English  undefiled" — but  certain  turns  of  expression 
recall  eyery  now  and  then  the  style  of  the  great  master.  It  would, 
in  fact,  be  strange  if  this  were  not  the  case,  as  our  author  con- 
fesses that  he  has  not  only  read  the  great  bulk  of  Carlyle*s 
writings  over  and  over  again,  but  some  of  them  six  or  seven  times. 
His  study,  therefore,  of  Carlyle's  writing  and  teaching  has  been 
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affectionate  and  thorough,  and  the  essay  which  begins  the  volume 
is  one  devoted  to  an  exposition  of  the  life  and  doctrines  of  the 
master.  His  estimate  of  his  character  is,  as  might  be  expected, 
very  different  from  that  of  Mr.  Froude ;  to  that  gentleman  he 
bears  no  goodwill,  saying,  indeed,  that  though  most  saints  and 
prophets  have  an  advocaiu8  diaboli  appointed  for  them  after  death, 
it  would  appear  that  Carlyle  nominated  his  own  by  will.  We 
have  never,  amongst  all  the  notices  of  Carlyle  which  have  passed 
from  the  press  during  the  last  few  years,  read  so  succinct  and 
clear  an  account  of  that  author's  life,  or  a  better  estimate  of  his 
influence  and  teachings.  Of  the  other  essays  in  this  book,  we 
may  direct  special  attention  to  one  on  *'  The  True  and  False  in 
History."  It  is  an  extremely  characteristic  production,  and  shows 
well  the  writer's  independence  of  thought  and  fearlessness  of 
statement  and  criticism.  From  it  we  may  select  a  paragraph  as  a 
specimen  of  Mr.  Smith's  style : — 

"  What  does  a  man  or  a  woman  live  fort    Is  it  for  pleasnre,  or  dress, 
or  vanity,  or  vengeance,  or  money  f    Is  it  for  culture,  like  Goethe ;  for 
good  cheer,  like  Horace;  for  fame,  like  Hame;  for  dnty,  like  Carlyle; 
for  Ood,  like  Spinoza  and  Fichte,  and  a  vast  army  of  saints  and  martyrs, 
whom  no  man  can  number?     Is  it  to  peer  into  the  secrets  of  life;  to 
watch  from  midnight  the  growth  of  cell-germs ;  to  scan  the  vestiges  of 
the  erolntion  of  race ;  to  watch  the  monster  nature  unceasingly  sending 
forth  and  devouring  her  children  without  purpose,  without  end,  and  to 
prepare  stoically  for  the  common  lot  of  eventually  disappearing  in  earth 
and  air,  and  being  blown  abont  the  pendant  world  ?     Or  is  it  to  pray  to 
the  Almighty  Father,  and  pillow  the  throbbing  head  with  childlike  faith 
on  the  Almighty  arm?    What  is  the  religions  faith?    What  is  the  rule, 
the  ideal  of  Ufe?     Who  the  idealiser?    Is  he  a  Scotchman  under  a 
bnming  sun,  dreaming  of  his  native  land  and  his  clond-capt  hills,  and  bis 
kinsmen  there,  and  hoping  for  the  hour  when  he  can  return  to  them,  not 
8o  poor  as  when  he  went  forth  to  seek  a  fortnne  ?    Is  he  an  EngUshman 
seeking  for  substantial  comfort,  and  sticking  to  reality  everywhere, 
telling  the  truth,  and  doing  endless  kindness  at  home,  or  swaggering 
proudly,  sulkily,  silently,  over  the  planet  as  if  he  had  no  equal  in  it  ?    Is 
it  an  Irishman  laughing,  lying,  squandering,  tossing  bulls  out  of  his  hot 
inteUectnal  confusion ;  in  his  merry  moods  the  cheeriest,  most  comical 
of  light-hearted,  ragged,  hungry  fellows?  or  is  it  an  Irishman  tamed 
serious,  frantic,  maddened  by  long  ages  of  oppression,  setting  himself 
to  ^make  history'  by  slugs  and  surgical  knives  —  an  Irish  patriot 
and  Catholic  Christian,  searching  for  the  millenninm  through  experi* 
ments  in  murder?     But  whatever  his  country,  whatever  his  complexion, 
be  he  saint,  sage,  or  savage,  his  mental  idiosyncrasies  will  affect  his 
capacity  for  seeing  the  fact  as  it  happens,  for  telling  the  truth  abont 
it,  for  adjusting  its  perspective^  and  for  estimating  its  relations  to 
the  ideal,  as  shaped  by  mental  constitution,  education,  sex,  culture, 
creed,  and  time  of  life.    Individualism  is  a  sheet  of  glass  of  divers 
poanble  colours  and  twists,  and  the  white  light  of  trath  passing  through 
it  is  discoloured,  refracted,  diffracted,  distorted,  thereby  rendering  the 
image  rerj  different  from  the  reality.    And  the  play  of  imagination. 
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— what  magic  there  is  in  it ! — *  Airy  nothing '  is  eonfoanded  with  the 
actual,  the  real  melts  into  the  mythical,  the  mountain  into  the  cload,  the 
rocks  into  fire-mist,  and  past,  present,  and  future  are  gathered  into 
one." 

This  is  good  stnff,  and  the  whole  book  is  full  of  similar  passages. 
The  contents  of  the  volume  are  such  as  to  suit  every  variety  of 
reader.  Philosophy  is  treated  of  in  the  articles  on  Sir  Isaac 
Newton,  and  on  Realism,  Idealism,  and  Positivism  ;  Political 
Economy,  in  that  entitled  **  A  Horoscope  of  Britain,"  and  to  a 
certain  extent  in  the  speech  on  the  Scottish  Peasantry.  Another 
speech  appeals  to  the  lovers  of  Poetry,  being  one  on  the  national 
bard,  Burns;  while  Biography  occupies  no  inconsiderable  space,  a 
large  poi-tion  of  the  book  being  taken  up  with  those  testimonies  to 
the  worth  and  character  of  departed  men,  usually  called  "  obituary 
notices."  Mr.  Smith  evidently  finds  in  these  a  favourite  field  for 
the  exercise  of  his  talents.  He  handles  his  literary  scalpel  dis- 
criminately,  and  while  dissecting  the  character  of  his  subjects, 
does  it  with  perfect  fairness,  ana  *'  sets  naught  down  in  malice." 
Some  of  the  notices,  indeed — that  on  Lord  Colonsay,  for  instance 
— are  admirable  specimens  of  what  such  articles  should  be,  and 
the  papers  included  in  this  volume  form  very  interesting  memorials 
of  the  eminent  men  whose  character  they  record.  We  do  not 
observe  one  or  two  notices  which  were  currently  attributed  to  Mr. 
Campbell  Smith's  pen  at  the  time  of  their  original  appearance, 
but  perhaps  a  wise  discretion  has  dictated  their  excision.  As 
it  is,  we  are  put  in  possession  of  estimates  of  a  great  many  men 
conspicuous  in  their  day.  The  author  does  not  hesitate  to  speak 
his  mind  as  to  any  failings  or  weaknesses  to  which  it  may  be 
necessary  to  allude  in  oraer  to  illustrate  the  character  of  the 
person  about  whom  he  is  writing,  but  on  the  other  hand  he  is 
generous  to  a  degree  in  awarding  praise  where  it  is  due,  and  in 
indicating  the  points  which  really  made  up  the  greatness  of  the 
man. 

We  have  said  thus  much  about  the  book  because  we  think  it  is 
one  which  deserves  to  be  read,  and  which  is  in  many  respects  one 
of  the  most  remarkable  books  which  have  been  written  by  a 
Scottish  advocate  for  some  time.  We  conclude  this  notice  as  we 
began  it,  by  stating  how  pleased  we  are  to  welcome  anything 
which  testifies  in  so  great  a  degree  to  the  larger  culture  of  the 
Bar  of  Scotland. 


The  Patent  Laws  of  the  World,  Collected,  Edited,  and  Indexed  by 
Alfred  Carpmael,  Solicitor,  and  Edward  Carpmael, 
B.A.,  Patent  Agent.  London :  Wm.  Clowes  &  Sons, 
Limited.     1885. 

The  compilers  of  this  volume  beein  their  preface  with  a  sigh  of 
relief  at  the  task  which  they  had  set  before  them  being  at  last 
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completed.  We  do  not  think  any  one  who  glances  at  the  book, 
extending  as  it  does  to  700  pa^es  of  print,  will  express  surprise  at 
this  feeling  on  their  part.  The  collection  embraces  the  patent 
laws  of  no  less  than  53  separate  countries,  and  the  labour  of 
making  it,  and  of  having  the  foreign  statutes  translated  into 
readable  English,  must,  to  say  the  least,  have  been  considerable. 
Original  composition  may  be,  and  indeed  sometimes  is,  a  labour  of 
love,  but  the  same  can  seldom  be  predicated  of  the  almost  mechanical 
work  of  collecting,  translating,  and  indexing,  which  is  all  that  is 
involved  in  the  present  volume ;  and  the  naive  confession  of  the 
aathors  shows  that  it  has  not  been  so  in  their  case. 

The  collection  has  every  appearance  of  completeness.  It  is  true 
that  of  European  countries  there  is  no  notice  of  Greece,  but 
perhaps  this  may  be  explained  on  the  footing  that  no  provision  is 
there  made  for  the  granting  of  patent  rights.  On  the  other 
hand,  the  patent  laws  of  Fiji^  the  Leeward  Islands,  and  St. 
Helena,  as  well  as  other  colonies  which  possess  very  little  com- 
mercial importance,  are  given  in  extenso.  We  suspect  that  the 
comparative  ease  With  which  colonial  patent  laws  could  be  obtained 
Iiad  something  to  do  with  the  disproportionate  space  relatively  to 
their  importance  which  they  occupy.  Nearly  one-half  of  the 
volame  is  taken  up  with  the  patent  laws  of  the  United  Kingdom 
and  about  24  of  her  colonies  or  dependencies. 

The  plan  of  the  compilers  is  to  give  the  latest  statute  ot 
ordinance  in  each  country  having  reference  to  patent  rights.  Thus 
(jreat  Britain  is  represented  by  the  sections  of  the  "  Patents, 
Designs,  and  Trade  Marks  Act,  1883,"  which  relate  to  patents  for 
inventions.  In  one  or  two  countries  in  which  no  statutory  pro- 
visions exist,  a  brief  summary  is  given  of  the  common  law  applic- 
able to  patents  and  of  the  mode  of  obtaining  them,  but  the 
information  in  these  exceptional  cases  is  extremely  meagre.  The 
merit  of  the  compilers,  therefore  (apart  from  the  improved  trans- 
lations of  foreign  statutes  which  they  have  caused  to  be  made), 
consists  chiefly  m  the  care  that  has  been  taken  to  ascertain  that 
the  latest  statute  or  ordinance  alone  was  published,  and  that  no 
repealed  provisions  were  allowed  to  remain. 

At  the  end  of  the  volume  is  printed  the  recent  International 
Convention  for  the  Protection  of  Industrial  Property,  which  was 
signed  at  Paris  on  the  20th  of  March  1883.  The  original  parties 
to  this  convention  embraced  the  more  important  European  States 
except  Great  Britain,  Germany,  Austria,  and  Russia.  Great 
Britain  has  since  adhered  to  the  Convention  by  an  Order  in 
Council,  dated  26th  June  1884.  The  main  object  of  the  Con- 
yention,  which  has  attracted  less  public  attention  than  its 
importance  merited,  was  to  give  the  subjects  of  States  acceding 
to  it  the  same  privileges  in  reference  to  patents  as  were  enjoyed 
bv  the  natives  of  each.  One  of  its  most  important  sections  provides 
that  a  person  who  has  duly  lodged  an  application  for  a  patent  in 


154  KEVIEWS. 

one  of  the  contracting  States  enjoys  for  a  period  of  six  months  a 
right  of  priority  for  lodging  his  application  in  the  other  States.  In 
the  case  of  a  valuable  invention,  this  provision  must  enable  the 
patentee  to  increase  his  profits  in  the  same  ratio  that  international 
copyright  would  increase  the  profits  of  the  author. 

From  the  above  summary  of  its  contents,  it  will  be  plain  that 
The  Patent  Laws  of  the  World  can  scarcely  be  of  much  service  to 
the  mere  lawyer.  On  the  other  hand,  to  inventors  and  to  their 
professional  advisers,  patent  agents,  the  book  cannot  fail  to  be 
extremely  useful.  It  will  enable  these  to  obtain  information  as 
complete  as  need  be  for  preliminary  purposes  in  reference  to  the 
terms  and  conditions  on  which  protection  may  be  obtained  abroad 
for  industrial  inventions.  In  each  case  the  expenses  incident  upon 
obtaining  a  patent  are  carefully  stated,  and  it  may  be  remarked 
in  passing  that  Great  Britain  still  possesses  the  unenviable  distinction 
of  being  the  country  where  industrial  invention  is  most  heavily 
taxed  in  this  respect.  On  the  whole,  we  do  not  doubt  that  the 
compilers  are  justified  in  entertaining  the  belief  which  they  express 
in  their  preface,  of  having  by  this  volume  "  to  some  extent  supplied 
a  pressing  want."   ' 


Fortm  of  Leases  and  other  Forms  relating  to  Land  i7i  Ireland,  with 
Introdtictions  and  Notes.  By  Henky  Edge,  Esq.,  Barrister- 
at-Law.     Second  Edition. 

At  first  sight  it  may  appear  remarkable  that  it  should  have 
been  found  necessary  to  devote  a  volume  of  429  pages  to  a  state- 
ment of  different  forms  and  precedents  incidental  to  the  relation- 
ship of  landlord  and  tenant  in  Ireland.  But  that  relationship  is 
in  Ireland  so  difi'erent  from  anything  subsisting  in  this  country, 
and  it  has  been  rendered  so  much  more  complex  by  recent 
legislation,  that  it  is  impossible  to  measure  the  i*equirements  of 
Irish  conveyancers  in  this  regard,  by  any  standards  applicable  to 
their  Scottish  brethren.  An  illustration  of  the  multiplication  of 
legal  forms  rendered  necessary  by  any  change  in  the  land  laws  is, 
however,  supplied  by  the  Agricultural  Holdings  Act  of  1883.  We 
observe  that  in  the  last  edition  of  Mr.  Johnston's  work  upon 
that  Act,  there  are  no  fewer  than  forty-five  forms  for  use  under 
the  Act,  all  of  which  would  have  been  quite  meaningless  before 
the  Act  was  passed.  The  work  before  us  contains  sixty-seven 
forms,  which  seem  to  have  been  prepared  with  much  care,  and 
which  will  no  doubt  prove  of  great  assistance  to  Irish  conveyancers. 
Any  more  detailed  account  of  a  work  so  highly  technical,  bearing 
upon  the  operation  of  a  wholly  anomalous  system  of  land  tenure, 
would  not  be  of  any  interest  to  the  readers  of  this  journal. 
Drearv,  however,  is  the  wilderness  which  contains  no  oasis,  and 
even  here  we  have  stumbled  across  one  tiny  speck  of  green,  for 
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such  to  the  Scottish  conveyancer  will  appear  the  following  clause, 
which  occurs  in  Form  53 :  "I  give  to  tne  Reverend 
the  sam  of  £  to  have  masses  celebrated  for  the  repose  of 

my  soul,  and  the  soul  of  ."     In  these  days  of  change 

and  doubt,  it  is  consolatoiy  to  find  the  comfortable  doctrine  of 
haman  immortality  thus  clearly  shadowed  forth  in  a  work  upon 
Irish  land  conveyancing. 

The  value  of  the  forms  in  the  work  before  us  is  greatly  enhanced 
bva  number  of  short  introductions  and  notes,  and  by  copious 
references  to  the  statutory  provisions  in  relation  to  which  the 
several  forms  are  conceived.  Frequent  references,  too,  are  made 
to  case  law  in  relation  to  the  subject  in  hand.  There  is  a  list  of 
the  statutes  and  of  the  cases  cited,  and  there  are  two  indices,  one 
to  the  Introduction  and  Notes,  and  the  other  to  the  Forms  and 
Precedents  themselves.  The  work,  we  may  add,  is  beautifully 
printed  and  very  handsomely  got  up.  We  cannot,  we  fear, 
recommend  it  to  Scottish  lawyers  as  one  the  perusal  of  which  is 
likely  to  repay  their  trouble ;  for  a  work  of  this  kind  is  of  interest 
and  profit  only  to  those  versed  in  tlie  land  system  with  which  it 
is  concerned.  But  we  have  no  doubt  that  this  new  edition  of 
Mr.  Edge's  work  will  come  at  the  present  moment  with  great 
acceptance  and  convenience  to  the  hand  of  the  Irish  practitioner. 


A  Handbook  of  tlie  Law  of  Scotland.  By  James  Lorimer, 
Advocate,  M.A.,  F.R.S.E.,  Professor  of  Public  Law  in  the 
University  of  Edinburgh.  Fifth  Edition.  By  Russell  Bell, 
Advocate.     Edinburgh :  T.  &  T.  Clark.     1885. 

^t  welcome  a  new  edition  of  this  useful  work.  In  the  fact  that 
it  is  little  more  than  five  years  since  the  last  appeared,  we  have  a 
proof  of  the  favourable  reception  which  Mr.  Lorimer's  handbook 
lias  met  with.  Mr.  Bell  has  brought  the  text  down  to  date,  and 
there  will  be  found  references  to  cases  decided  during  the  present 
session. 

It  may  be  questioned  whether  there  is  not  rather  too  much 
kistorical  and  antiquarian  detail  introduced.  No  doubt  such 
natter  is  of  value,  and  exceedingly  interesting  and  profitable 
reading.  Bat  a  handbook  ought  to  be  of  a  sternly  practical 
nature,  and  the  space  is  necessarily  limited.  For  one  who  desires 
to  understand  the  mysteries  of  the  Lyon's  Office  there  are  ten 
^ing  information  about  our  criminal  law.  But  while  Mr. 
Larimer  devotes  pages  to  heraldry,  crimes  are  really  ignored, 
although  there  is  doubtless  a  sketch  of  the  Courts  by  which 
criminal  cases  are  tried.  In  our  humble  opinion,  such  a  handbook 
^'Qght  certainly  to  embrace  criminal  as  well  as  civil  law,  following 
the  example  set  ns  by  Erskine  in  his  Institutes. 
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The  Latifa  Dday. — It  is  not  only  in  the  old  country  that  we 
find  gigantic  lawsuits  dragging  their  slow  length  along  for  many 
years.  To  those  who  think  that  to  Americanize  our  institutions 
is  the  sure  way  to  cheapness  and  despatch,  the  perusal  of  the 
following  extract,  which  we  make  from  a  Transatlantic  contem- 
porary, may  be  recommended : — In  Packer  v.  NobU^  103  Penn. 
St.  188,  Paxson,  J.,  commences  an  opinion  of  forty-six  pages  as 
follows :  '*  It  is  now  over  twenty-six  years  since  this  proceeding 
was  commenced  in  the  Court  below.  During  that  time  the  three 
principal  parties  and  several  of  the  eminent  counsel  concerned  in 
the  cause  have  been  removed  by  death.  The  paper-books,  Master  s 
report,  the  arguments  before  the  Master,  the  testimony  and 
exhibits,  occupy  twelve  printed  volumes.  It  was  stated  in  the 
argument  at  bar  that  the  expenses  of  the  litigation  when  it  reached 
this  Court  had  amounted  to  over  $1,000,000.  It  involves  many 
millions  more.  I  mention  these  circumstances  merely  by  way  of 
apolo^  for  consuming  nearly  the  whole  of  my  summer  vacation 
with  the  examination  and  study  of  the  case." 

It  is  well  to  be  fair,  however.     Our  cousins  across  the  water 
can  manage  some  things  in  a  smarter  way  than  we  do.     Here,  for 
instance,  is  a  story  we  came  across  in  an  American  legal  journal : 
— A  lawyer  from  Arizona  was  returning  from  the  East,  where  he 
had  been  to  settle  up  the  affairs  of  some  mining  company.    He 
was  full  of  indignation  at  the  delays  of  the  law  in  Eastern  Courts. 
''It  took  me  three  months/'  he  said,  ''to  get  a  little  formality 
through  that  ought  to  have  been  settled  in  twenty-four  hours.    It 
worried  the  life  out  of  me.    Now,  out  in  Arizona  we  don't  do 
things  that  way.    Our  Courts  move  Quick.     We  haven't  so  much 
style  or  red  tape,  and  believe  that  wnen  a  thing  has  to  be  done, 
the  way  to  get  it  done  is  to  get  right  at  it  and  rush  it.    I  remember 
last  spring  the  Judge  came  to  our  place  to  hold  Court.     There  was 
a  jail  full  of  fellows  there,  in  for  murder  and  horse-stealing.    The 
Judge  was  in  a  hurry,  and  said  that  docket  must  be  closed  within 
twenty-four  hours.     Well,  it  was."     "  How  in  the  world  did  he 
do  it?"     "  He  didn't  do  it.     That  night  the  boys  organized  a  little 
committee,  took  the  prisoners  out  of  jail,  hung  the  horse  thieves, 
and  told  the  murderers  to  get  out  of  the  Territory.    Next  morniut^ 
the  Judge  signed  the  docket  and  cost  bills,  and  went  on  his  way 
rejoicing." 

A  GREAT  many  painful  scandals  ought  to  be  avoided  by  the 
concession  which  the  Fi'ench  Government  has  just  made  with 
respect  to  mixed  marriages  of  its  own  and  English  subjects 
solemnised  in  this  country.    A  form  of  certificate  is  to  be  pro> 
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vided,  declaring  that  all  requirements  of  the  French  law  have 
been  complied  with.  This  form  will  in  future  be  supplied  to 
French  consular  agents  throughout  England,  to  English  regis- 
trars of  marriage,  and  to  all  ecclesiastical  registrars  at  present 
empowered  to  issue  marriage  licences,  and  is  to  be  filled  up  by  the 
person  celebrating  the  marriage,  whether  priest  or  registrar.  It 
wilt  thus  be  in  the  power  of  any  English  subject  to  conclude  a 
marriage  with  a  French  subject,  the  validity  of  which  will  be 
incontestable,  and  it  is  to  be  hoped  that  the  clergy  and  registrars 
throughout  the  country  will  do  their  best  in  all  cases  of  mixed 
marriages  to  see  that  the  English  subject  secures  the  protection 
thus  provided.  Possibly  a  day  will  yet  come  when  French  law 
will  relax  its  present  uncompromising  attitude  toward  mixed 
marriages  of  its  own  subjects;  but,  failing  this,  the  French 
OoTemment  deserves  thanks  for  having  done  its  best  to  enable 
English  subjects  to  comply  with  the  law  as  it  stands. — Law  Times. 

The  Retirement  of  Lord  Deds. — ^The  resignation  of  this  venerable 
Judge  marks  a  distinct  epoch  in  the  histoiy  of  the  Court  of 
Session.  Although  there  doubtless  are,  and  we  trust  always  will 
be,  men  of  as  great  learning  and  ability  on  the  Bench,  yet  he  was 
ukimus  Romanorum^  the  last  of  the  old-fashioned  Scottish  Judges, 
the  like  of  whom  no  f  utnre  generation  will  ever  see  again.  1  his 
is  not  the  time  nor  the  place  to  attempt  any  estimate  of  his  work, 
bat  it  is  safe  to  say  that  few  Judges  have  delivered  so  many 
opinions  distinguished  by  independence  of  thought  and  soundness 
of  law.  He  did  not  always  agree  with  his  brethren  in  their  opinions 
in  a  case ;  in  fact,  the  pages  of  our  law  reports  are  plentifully 
dotted  over  with  the  formula,  '*  Dens  diss^  But  all  he  did  say 
was  worthy  of  attention,  and  founded  on  principles  the  correct^ 
ness  of  which  it  was  often  difficult  to  dispute.  At  the  meeting  of 
the  First  Division  on  the  17th  ult.,  the  Lord  President,  in 
annooncing  the  resignation  of  Lord  Deas,  said  as  follows : — 

"  My  Lords,  I  have  received  a  letter  from  the  Secretary  of  State, 
which  I  think  it  right  to  communicate  to  your  Lordships.  It  is 
as  follows : — 

"  •  WhiUhaUy  l^th  Fehruary  1885.— My  Lord,— I  have  to 
acknowledge  receipt  of  your  Lordship's  letter  intimating  on  behalf 
of  Lord  Deas  his  resignation  of  the  offices  of  Judge  of  the  Court 
of  Session  and  Lord  Commissioner  of  Justiciary.  I  have  learned 
with  great  regret  the  causes  which  have  led  to  his  Lordship's 
retirement  from  the  Bench,  and  in  accepting  his  resignation  I 
have  written  to  Lord  Deas  to  convey  to  him  my  sense  of  the 
admirable  manner  in  which  he  has  discharged  the  duties  of  his 
high  office,  and  of  the  loss  which  will  be  sustained  by  the  public 
service  by  bis  Lordship's  retirement. — I  have  the  honour  to  be, 
my  Lord,  your  Lordship's  obedient  servant, 

*  W.  V.  Habcourt.' 
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"  My  Lords,  the  resigDation  of  our  distinguished  brother,  Lord 
Deas,  the  oldest  occupant  of  the  Scottish  &nch,  after  a  judicial 
career  of  upwards  of  thirty  years,  is  an  event  which  cannot  bi' 

Eassed  over  in  silence.  As  the  next  oldest  Judge  of  the  Court,  I 
ave  had  perhaps  the  best  opportunity  of  any  man  now  liying  of 
estimating  the  value  of  his  long  public  services,  but  his  great 
qualities  are  known  to  and  honoured  by  the  whole  profession  of 
the  law.  The  vigour  and  keenness  of  his  intellectual  powers,  the 
conscientious  labour  and  untiring  energy  with  which  he  applied 
himself  to  the  study  of  the  causes  which  came  before  him,  and  to 
the  formation  of  his  judgments,  and  the  manly  confidence  and 
firmness  with  which  he  adhered  to  and  vindicated  opinions  thus 
elaborately  and  conscientiously  adopted,  secured  the  admiration 
and  respect  of  all  who  witnessed  the  exercise  of  his  judicial 
functions.  He  has  left  his  mark  on  the  law  of  Scotland  perhaps 
as  much  as  any  man  who  ever  sat  here^  and  his  name  will  be 

I)ermanent1y  associated  with  most  of  the  remarkable  decisions  of 
lis  time.  His  useful  and  distinguished  career  has  not  prematurely, 
but  in  the  ordinary  course  of  nature,  come  to  an  end.  Our  best 
and  kindest  wishes  attend  him  in  his  retirement." 

Laim  Terms  in  Foreign  Tongues, — The  English  language  is 
pretty  copious,  and  it  would  seem  that  it  ought  to  be  sufficient  for 

t'udges  and  lawyers  and  reporters  without  resort  to  Latin  and 
>*rench.  They  do  not  think  so,  however,  down  in  Pennsylvania. 
Not  only  do  we  find  the  Pennsylvania  reports  and  law  journals 
full  of  the  old  Latin  law  terms,  but  lawyers  there  seem  obliged 
to  resort  to  old  French  to  express  themselves.  It  is  bad  enough 
to  see  a  complaint  or  a  declaration  called  a  ^^narr."  ^'Nou 
obstante  veredicto"  is  a  relic  of  barbarism.  Why  not  have 
done  with  all  kinds  of  •*  facias  '*  ?  "  Venire  de  novo  "  does  not 
recommend  itself  to  us.  "  Dissentiente "  is  pedantic.  "  Tres- 
pass quare  clausum  f regit  et  de  bonis  asportatis,"  or  '<q.  c.  f. 
et  d.  b.  a./'  as  it  is  sometimes  considerately  abbreviated,  fairly 
takes  our  breath  away.  And  yet  that  is  nothing  to  :  '*  Issue 
writ  of  alias  scire  facias  to  revive  judgment.  No.  307,  Dec.  Term, 
1851,  et  quare  executionem  non,  and  to  show  cause  why  James 
Murphy,  administrator  d.  b.  n.  c.  t.  a.,  should  not  be  substituted 
as  defendant."  "Procedendo"  fills  us  with  awe;  we  ai^  not 
quite  sure  what  it  means,  but  it  has  a  pompous  sound  and  conveys 
a  vague  impression  as  of  a  procession  headed  by  a  drum-major. 
But  what  especially  vexes  us  is  the  employment  of  old  French. 
What  possible  excuse  for  ^'semb]e''t  and  "sur"  is  a  greatly 
overworked  preposition.  **  Sur  rule  **  and  "  sur  exceptions  "  and 
*^  sur  petition  "  are  vile  phrases.  But  when  we  come  to  such  a 
mixture  as  '*  scire  facias  sur  mechanics'  lien,"  or  **  scire  facias  sur 
mortgage,"  patience  ceases  to  be  a  virtue,  and  we  would  gladly 
make  the  quietus  of  the  writer  with  a  bare  bodkin  from  a  goose's 
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win£r.  Let  ns  grant,  sell,  assign,  bequeath,  or  otherwise  make 
over  all  this  antediluvian  nonsense  to  the  venerable  persons  who 
believe  that  laws  cannot  be  written.  At  all  events,  what  we  do 
write  let  us  write  in  our  own  language.  There  is  one  phrase  for 
which  we  believe  there  is  no  Latin  or  French  equivalent  in  us, 
and  that  is  **  costs."  When  lawyers  get  down  to  these  there  is 
DO  more  fooling  with  foreign  dead  or  dying  languages,  but  they 
speak  right  out  in  plain  and  honest  Saxon  lest  they  should 
be  misunderstood. — Albany  Law  Journal. 

Sitttngin  Dharna. — Recently,  in  a  case  tried  before  Mr.  Justice 
Mathew,  a  letter  written  by  the  plaintiff  to  the  defendant  was  put 
in  evidence,  in  which  the  plaintiff  threatened  to  commit  suicide 
unless  the  defendant  paid  the  debt.  Learned  men  have  found 
traces  of  the  practice  of  sitting  in  dliama  in  many  communities 
dwelling  far  apart,  and  have  deduced  from  that  fact  a  common 
origin.  But  the  instance  proved  in  the  Royal  Courts  shows  that 
the  conclusion  drawn  by  Maine  and  other  great  writers  is  fallacious. 
It  is  part  of  our  common  humanity  to  work  upon  our  fellow-men 
by  exhibiting  the  evil  which  will  fall  upon  ourselves  if  they  fail  to 
do  their  duty  towards  us,  or  it  may  be  to  show  mercy  to  us. 
Probably  the  best  account  of  sitting  in  dhaima  is  to  be  found  in 
)Ir.  Nelson's  work  on  Hindu  Law,  The  learned  judge  says  at 
p.  165 : — 

"  The  recognised,  mode  of  compelling  a  debtor  to  pay  up  appears 
to  have  been  by  sending  a  Brahman  to  do  Mama  (\s  this  our 
^dun^t)  before  his  house,  with  a  dagger  or  a  bowl  oi  poison,  to 
be  used  by  the  Brahman  on  his  own  body  if  the  debtor  proved 
obstinate.  When  the  tax-collector  gave  too  much  trouble,  a  ryot 
woald  sometimes  erect  a  koovy  or  pile  of  wood,  and  burn  an  old 
woman  on  it  by  way  of  bringing  sin  on  the  head  of  his  tormentor. 
The  lex  talionU  obtained  in  the  following  shape.  Persons  who 
considered  themselves  aggrieved  by  acts  of  their  enemies  would 
kill  their  own  wives  and  children,  in  order,  as  we  may  suppose,  to 
compel  their  enemies  to  do  a  similar  act  to  their  own  hurt.  Thus 
two  Brahmans  cut  off  their  mother's  head  to  spite  a  foe.  And  it 
seems  that  upon  being  punished  by  loss  of  caste,  out  of  deference 
to  the  feelings  of  the  British  Government,  these  simple-minded 
men  expressed  the  greatest  surprise,  since  they  had  acted,  so  they 
said,  through  ignorance.  On  one  occasion  five  women  were  put 
to  death  together  for  witchcraft,  after  being  regularly  tried  for 
the  offence,  according  to  custom,  by  the  heads  of  their  caste. 

^'With  regard  to  the  lew  talioniSy  a  letter  is  preserved  in 
Kecueil  X.  of  the  Zettres  cur.  et  id..,  written  by  Father  Martin  in 
1709,  in  which  he  describes  the  horrible  practice  in  vogue  amongst 
the  inhabitants  of  the  Marava  country,  of  killing  or  wounding 
oneself,  or  one's  wife  or  child,  in  order  to  compel  one's  enemy  to 
go  and  do  likewise.    Such  a  practice  can  obtain  only  where  no 
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legal  means  exist  of  obtaining  reparation  for  wrongs  suffered.  It 
woald  be  verv  interesting  to  know  to  what  extent  this  natural  law 
has  prevailea,  in  various  forms,  in  South  India,  and  whether  its 
influence  has  yet  altogether  died  out.  The  practice  of  d/iama 
would  seem  to  be  nothing  more  than  a  threat  of  instantly 
resorting  to  the  lex  talionis.  And  I  take  it  that  Marco  Polo 
was  mistaken  in  his  view  of  the  meaning  of  a  creditor  drawing 
a  circle  round  his  debtor,  by  way  of  arresting  him,  when  he 
said  that  a  debtor  who  breaks  such  arrest  ^  is  punished  with 
death  as  a  transgressor  against  right  and  justice/  and  that  he 
(Marco  Polo)  had  seen  the  King  nimself  so  arrested  and  com- 
pelled to  pay  a  debt.  Doubtless  the  King  was  coerced  by  the 
threat,  expressed  or  implied,  that  the  creditor  would  kill  or 
wound  himself,  if  not  satisfied,  in  which  case  the  King  would 
have  been  bound  to  kill  or  wound  himself  in  return.  Father 
Bouchet,  in  the  letter  cited  above,  tells  us  that  obstinate  debtors 
were  arrested  in  their  houses  by  their  creditors  in  the  name  of  the 
Prince,  under  pain  of  being  declared  rebels,  and  when  so  arrested 
durst  not  pass  out  until  bystanders  had  interceded  and  made  the 
creditors  come  to  terms.  The  use  of  the  name  of  the  Prince  I 
regard  as  imaginary,  and  opposed  to  native  ideas.  What  coerced 
the  debtor  probably  was  the  fear  of  liis  creditor  injuring  himself. 
And  possibly  it  is  this  fear  that  often  operates  on  the  minds  of 
native  servants  of  the  present  day  when  they  decline  to  go  on  a 
long  journey  with  their  masters  without  first  partially  satisfying 
their  creditors.  And  where,  as  so  often  happens,  an  old  man  or 
woman  is  killed  by  his  or  her  own  party  in  a  boundary  riot,  pro- 
bably in  most  instances  the  object  of  the  slayers  is  to  bring  sin  on 
their  opponents." — Law  Journal. 


Appointments. 


In  consequence  of  the  resignation  of  Lord  Deas,  Mr.  John 
Trayneb  has  been  elevated  to  a  seat  on  the  Bench.  Sad  ex- 
perience has  long  a£^o  made  us  give  up  prognosticating  what  kind 
of  Judge  a  man  will  make  after  he  leaves  the  free  atmosphere  of 
the  Parliament  House,  but  Mr.  Trayner  in  the  course  of  a  busy 
and  brilliant  career  has  had  such  ample  opportunity  of  experienc- 
ing the  sort  of  treatment  to  which  the  Bar  is  sometimes  subjected 
that  it  is  probable  that  his  Court  will  be  a  popular  one.  Mr. 
Trayner  was  called  in  1858. 

Mr.  CoMRTE  Thomson  shifts  his  shrieval  quarters  from  the 
west  to  the  east  coast,  exchanging  the  mild  climate  of  Ayrshire 
for  the  bracing  breezes  of  Forfai^shire,  in  succession  to  Mr. 
Trayner. 
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Mr.  David  Brand,  the  senior  Advocate  Depute,  has  been 
appointed  Sheriff  of  Ayrshire.  It  is  somewhat  singular  that  Mr. 
Brand  is  the  first  Advocate  Depute  that  has  been  made  a  Sheriff' 
Principal  since  the  present  Government  has  been  in  power. 

Mr.  John  A.  Reid  is  mentioned  as  the  new  Advocate  Depute. 

Lord  M'Lasen  has  been  made  one  of  the  Lords  Commis- 
sioners of  Justiciary  in  room  of  Lord  Deas. 


Cile  Scotttgfi  %aixs  ^gajine  anti  Zlfttift  Court  IBitptnttt. 


SHERIFF  COURT  OF  FORFARSHIRE  (FORFAR). 
Sberiff-Sabstitate  Robertson  and  the  Lord  Ordinary  on  the  Bills 

(Lord  Lee). 

Willie  (Ogilvie's  Thustee)  v.  Febgusson  (Ogilvir's  Judicial 

Factor). 

Banhrupicy — Judicial  Factor  jpending  election  and  confirmation  of  Trustee 
—Powers  of  Judicial  Factor  under  section  16  of  the  Bankruptcy  Act, 
1856 — Preservation  of  Estate, — Held  that  a  judicial  factor  had  exceeded 
his  power  in  purchasing  cattle  to  consume  the  straw  on  the  bankrupt's 
farm. 

In  awarding  sequestration  of  the  estates  of  Mr.  John  Ogilvy,  farmer, 
South  Gask,  near  Conpar-Angus,  the  Sheriff  appointed  Mr.  William 
Ferguson,  farmer,  Pictsonhill  Hill,  Perth,  as  judicial  factor,  in  terms  of 
the  '*  Bankruptcy  (Scotland)  Act  1856,"  section  16,  "  with  the  powers 
oecessarj  for  the  preservation  of  the  estate,  including  the  power  to 
recover  debts  until  a  trustee  should  be  confirmed  on  said  estates."  This 
appointment  was  made  on  12th  April  1884,  and  in  consequence  of  a 
competition  for  the  office  of  trustee,  Mr.  Ferguson  acted  as  judicial 
factor  till  7th  July  1884,  the  date  on  which  a  trustee  was  confirmed. 
The  judicial  factor  thereafter  applied  to  the  Court  to  have  his  accounts 
approved  of,  and  for  delivery  of  his  bond  of  caution,  but  this  has  been 
refused.    The  subjoined  interlocutor  and  notes  fully  explain  the  case : — 

"  Forfar,  ISth  December  1884.— The  Sheriff-Substitute  having  heard 
parties'  procurators,  and  made  avizandum  with  the  minute  for  the  judicial 
factor.  No.  104  of  process,  together  with  his  amended  statement  of  intro- 
missions, No.  106  of  process,  as  also  with  the  minute  of  objections 
thereto,  taken  by  the  trustee^  and  answers  for  the  judicial  factor,  Nos.  109 
and  115  of  process  :  Finds,  with  reference  to  the  amended  statement  of 
intromissions,  First,  That  the  purchase  of  the  cattle  therein  referred  to, 
the  price  of  which  is  stated  at  four  hundred  and  eight  pounds  seven 
ahillmgg  and  sixpence  sterling,  was  an  act  wholly  outwith  the  power  of 
a  judicial  factor  in  a  sequestrated  estate,  and  that  the  price  of  these 
aoimalfl  cannot  be  charged  against  the  trustee  as  representing  the 
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estate;  Second^  That  the  jadicial  factor  cannot  be  allowed  to  charge 
any  commission  on  manures  snpplied  by  himself  to  the  estate,  whether 
as  a  mannfactnrer  or  as  an  agent ;  Thirds  That  only  snch  manures  can 
be  charged  as  are  properly  Yonched ;  Fourth^  That  the  judicial  factor's 
fee  is  a  matter  falling  within  the  discretion  of  the  creditors,  who  have 
already  fixed  this  at  the  sum  of  ten  pounds ;  but  in  respect  the  judicial 
factor  has  been  longer  in  office,  and  has  performed  more  work  connected 
with  the  estate  than  was  anticipated  when  this  fee  was  fixed,  owing  to  the 
litigation  that  preceded  the  election  of  a  trustee,  remits  back  to  the 
creditors  to  reconsider  this  matter,  and  to  allow  the  judicial  factor  such 
further  sum  as  they  may  think  proper ;  Fifths  That  the  judicial  factor  is 
not  entitled  to  charge  interest  at  fiye  per  cent,  on  the  balance  due  to  him 
from  15th  July  last,  seeing  he  could  have  applied  immediately  after  the 
termination  of  his  office  to  have  his  accounts  approved  of,  but  that  interest, 
if  any,  should  only  run  from  the  12th  day  of  Noyember  last,  when  he 
applied  for  such  approval :  Finds,  however,  that  it  is  impossible  at 
present  to  fix  the  amount  or  the  rate  of  said  interest,  seeing  that  the 
balance  due  to  the  judicial  factor  is  not  yet  ascertained ;  Sisdhy  That 
until  certain  claims  by  the  trustee  against  the  judicial  factor  are  ascer- 
tained or  disposed  of  by  arbitration  or  otherwise,  the  motion  for  a 
warrant  for  delivery  of  the  judicial  factor's  bond  of  caution  cannot  be 
granted,  therefore  and  in  hoc  statu  refuses  said  motion ;  Lastly^  Super- 
sedes further  consideration  of  the  Minute  No.  104  of  process  for  the 
period  of  two  months  from  this  date,  in  order  that  the  judicial  factor 
may  of  new  amend  his  statement  of  intromissions  in  accordance  with  the 
finding  in  the  interlocutor,  and  in  order  that  the  claims  by  the  trustee 
against  the  judicial  factor  may  be  adjusted  by  arbitration,  or  other- 
wise :  Repels  the  plea  of  mora  stated  by  the  judicial  factor  in  his  second 
plea-in-law,  and  finds  the  judicial  factor  liable  in  the  expenses  of  this 
discussion.  (Signed)  "  Alex.  Robebtson. 

"  Note. — A  judicial  factor  is  a  mere  manager.  His  duty  is  to  preserve 
the  estate  in  the  meantime,  and  his  powers  are  so  described  in  his  appoint- 
ment, which  quotes  the  words  of  the  16th  section  of  the  Bankruptcy 
statute.  In  the  present  case  the  estate  consisted  of  a  farm,  so  that 
the  judicial  factor's  duty  was  to  preserve  the  farm  until  a  trustee  was 
appointed.  Ordinary  acts  of  management,  of  course,  he  must  do  ;  the 
payment  of  wages,  the  preparation  of  the  soil,  the  purchase  and  applica- 
tion of  manures, — all  these  fall  within  his  province.  But  what  would  be 
thought  of  a  farm  manager  who  purchased  hundreds  of  pounds'  worth  of 
cattle  without  consulting  his  constituent.  The  excuse  urged  by  him 
for  doing  this  is,  that  a  quantity  of  straw  which  he  found  on  the 
farm  might  be  made  into  manure,  otherwise  it  reverted  to  the  land- 
lord by  the  lease.  This  is  not  a  sufficient  excuse.  The  judicial  factor, 
if  this  position  puzzled  him,  ought  to  have  come  to  the  Court  for 
special  powers.  Mr.  Bell,  in  his  Com.  II.  301,  remarks  :  *  There  may 
occur  questions  in  which  recourse  to  the  Court  to  give  directions 
relative  to  the  preservation  of  the  estate  may  be  proper  in  the  first 
instance.  The  question  of  preservation  in  such  cases  may  come  to  be 
complicated,  with  something  of  speculative  advantage  or  loss,  which 
pakes  the  resolution  to  be  formed  a  matter  of  great  difficulty.'    Now, 
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assoming  tbis  question  of  the  straw  to  have  been  a  difficnltj,  it  was 
clearly  the  dnty  of  the  factor  to  apply  to  the  Court  before  he  went 
into  a  speculation  in  cattle.  For  the  purchase  of  twenty-seven  cattle 
was  a  speculation.  The  straw  would  certainly  be  turned  into  manure, 
but  what  if  the  price  of  cattle  fell?  There  would  then  be  a  dead 
loss,  and,  unfortunately,  this  is  what  has  happened.  It  would  be  a 
disastrous  precedent  if  the  Court  sanctioned  such  rash  conduct,  and  I 
think  the  estate  should  not  be  called  on  to  bear  the  loss  caused  by  this 
indiscretion.  It  would  have  been  quite  easy  for  the  factor  to  have  come 
to  terms  with  the  landlord  about  this  straw.  The  trustee  did  so,  at 
least,  without  difficulty. 

^^  I  cannot  help  also  alluding  to.  the  singular  want  of  tact  shown  by  the 
factor  in  supplying  manures  to  the  estata  It  appears  he  is  a  chemical 
manure  manufacturer  as  well  as  a  practical  farmer,  and  that  he  is  also 
agent  for  the  sale  of  other  manures.  He  was  appointed  judicial  factor 
because  he  was  a  practical  farmer.  He  has  taken  advantage  of  his 
appointment  to  benefit  himself  as  a  manure  manufacturer  and  agent. 
Audarin  rem  tuam^  1  have  accordingly  disallowed  his  commission. 

^  There  are  so  many  other  matters  depending  between  the  factor  and 
the  trustee,  that  it  is  impossible  to  discharge  the  factor  or  settle  his 
accounts  at  present,  and  until  these  matters  are  wound  up  by  arbitration 
or  farther  litigation,  I  cannot  grant  warrant  for  the  delivery  of  his  bond 
of  caution.  There  is  first  the  question  of  the  rent  of  the  hill  pasture ; 
second,  the  question  of  the  feed  of  the  cattle,  the  price  of  which  I  have 
disallowed;  third,  the  claim  of  damages  by  the  landlord  for  his  mis- 
cropping  ;  and  fourth,  the  expenses  in  the  action  by  the  trustee  against 
the  factor  for  removal  and  sale  of  the  cattle.  I  have  therefore  delayed 
the  consideration  of  the  factor's  accounts,  and  the  balance  due  to  him, 
for  two  months,  in  hopes  that  by  that  time  these  disputed  matters  may 
have  been  adjusted. 

^  There  has  been  no  mora  on  the  trustee's  part  in  timeonsly  repudiating 
the  cattle  purchased  by  the  factor.  The  trustee's  appointment  was  con- 
firmed on  18th  July,  and  he  repudiated  the  cattle  on  2nd  August,  that 
is  to  say,  within  fifteen  days.  Now,  considering  that  he  had  to  make 
inquiries,  call  the  creditors  together,  take  their  instructions,  and  visit  the 
farm,  I  do  not  see  that  any  unnecessary  time  was  lost  Although  legal 
proceedings  were  not  taken  against  the  factor  till  the  24th  August,  he 
had  been  asked  to  remove  them  on  the  2nd,  and  he  refused.  When  the 
soundness  of  an  animal  is  disputed,  it  is  always  right  at  once  to  repudiate 
and  put  the  animal  into  neutral  custody,  and  a  delay  of  fifteen  days  in 
SQch  cases  would  probably  amount  to  mora.  But  here,  there  was  no 
question  of  that  sort.  The  cattle  did  not  require  immediate  inspection 
^  to  their  soundness.  The  question  at  issue  was  not  of  that  nature ;  it 
was  a  question  of  law,  a  question  as  to  the  power  of  the  factor  to  pur- 
chase. I  was  asked  to  allow  proof  that  the  trustee  had  mismanaged 
these  cattle,  and  that  they  had  deteriorated.  This  proof  I  now  see  is 
irrelevant :  the  cattle  should  never  have  been  there,  and  the  factor  by 
relosmg  to  remove  them  kept  them  there  at  his  own  risk.  I  have  there- 
fore discbarflred  the  diet  of  proof,  and  pronounced  the  present  interlocutor 

(Intd.)        "A.R" 
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Agents  for  the  Judicial  Factor — Messrs.  Watt  &  Cesar,  solidtors, 
DnndeeL 

Agents  for  the  Trustee — Messrs.  Black  &  Wilson,  solicitors,  Kirrie- 
moir. 

An  appeal  was  taken  to  the  Court  of  Session  by  the  jndidal  factor 
against  the  preceding  interlocutor.  The  appeal  was  heard  by  the  Lord 
Ordinary  on  the  Bills.  The  foUowing  is  the  interlocutor  and  note  affirm- 
ing the  Sheriff-Substitute's  deliTerance : — 

« Edinburgh,  3rd  January  1885.— The  Lord  Ordinary  on  the  Bills, 
bavmg  heard  counsel,  affirms  deliverance  of  the  Sheriff-Substitute  ap- 
pealed from,  dismisses  the  appeal,  and  decerns.  Finds  the  appellant 
liable  to  the  respondent  in  expenses.  Allows  an  account  to  be  lodged, 
and  remits  to  the  auditor  to  tax  and  report.  '^  Robert  L.  Lbk. 

^*  Note. — ^The  general  rule  is  well  established,  that  the  law  does  not 
sanction  extraordinary  acts  of  administration  by  a  factor,  merely  on  the 
ground  of  ^  apparent  advantage '  to  the  estate.    Nothing  short  of  neces- 
sity, or  such  high  expediency  as  amounts  in  law  to  necessity,  will  justify 
a  factor  (even  when  appointed  with  the  full  management  of  the  estate)  in 
assuming  extraordinary  powers.     But  in  the  case  of  a  factor  appointed 
under  the  16th  section  of  the  Bankruptcy  statute  the  rale  is  still  more 
clear.    He  is  appointed  only  for  the  preservation  of  the  estate,  and  only 
*  with  the  powers  necessary  for  such  preservation.'    The  only  question 
here  is  whether  the  appellant  shows  a  case  of  necessity  by  pleading  that 
the  straw  of  a  previous  crop  would  have  fallen  to  the  landlord  if  not 
made  into  dung.  Assuming  that  something  had  been  done  to  save  the  straw 
to  the  estate,  it  appears  to  me  to  show  that  the  appellant  has  failed  to  show 
that  it  was  necessary  to  take  such  an  extraordinary  step  as  to  buy  cattle 
for  the  purpose.    The  factor  was  appointed  in  April    The  election  of  a 
trustee  took  place  in  due  course  within  a  few  weeks ;  and  although  there 
was  a  competition,  which  was  not  decided  until  21st  June,  the  appellant 
had  no  reason  to  suppose,  and  had  no  right  to  assume,  that  the  mode  of 
dealing  with  the  straw  might  not  safely  await  their  decision.   In  point  of  fact, 
the  purchases  in  question  took  place  only  a  day  or  two  before  the  trustee- 
ship dispute  was  settled.    As  the  lease,  according  to  the  statements  made 
at  the  debate,  did  not  expire  until  November,  I  think  it  would  have  been 
proper  to  leave  to  the  trustee  the  arrangements  as  to  the  disposal  of  the 
straw.    There  were  other  and  possibly  less  risky  modes  of  using  it,  and 
converting  it  into  dang,  besides  that  of  purchasing  cattle.    I  agree  with 
the  Sheriff-Substitute  that  in  acting  as  he  did,  the  factor  exceeded  his 
powers  and  must  take  the  consequences,  however  hard  it  may  seem  to  be 
to  throw  upon  him  a  loss  which  may  have  been  incurred  in  good  faith. 

As  to  the  plea  that  the  trustee  is  barred  by  mora  from  taking  the  ob- 
jecUon,  I  think  that  even  if  he  was  personally  aware  of  the  purchase  of 
cattle,  such  knowledge  cannot  exclude  him  from  defending  the  interests 
of  the  creditors  against  the  consequences  of  a  mistake  which  the  appellant 
should  not  have  made." 

Counsel  for  Appellant— Mr.  J.  C.  Smith.  Agents— P.  H.  Cameron, 
SwS.C.,  and  Watt  &  Csesar,  solicitors,  Dundee. 
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Counsel  for  Respondent — ^Mr.  M^Kechnie.     Agents — Peter  Malloch, 
S.S.C^  and  Black  &  Wilson,  solicitors,  Eirriemnir. 
No  appeal  was  taken  against  the  Lord  Ordinary's  judgment. 


SHERIFF  SMALL  DEBT  COURT  OF  LANARKSHIRE. 

Sheriff  Lebs. 

WEBSTER  V.  HKNRT  AND  GRAHAM. 

Hanse — Heritors — Incidence  of  Cost  of  Repairs, — Held  that  where  the 
heritors  of  a  parish  resolve  to  repair  the  manse,  the  cost  of  the  repairs 
falls  to  be  borne  by  the  persons  who  were  heritors  at  the  time  the 
resolution  was  passed. 

The  action  was  brought  by  Robert  Webster,  clerk  to  the  heritors 
of  the  parish  of  Larbert,  against  John  Hendrie,  late  of  Larbert,  now 
of  74  Bath  Street,  Glasgow,  and  J.  H.  C.  N.  Graham^  of  Larbert, 
jointly  and  severally,  for  payment  of  the  proportion  of  the  heritors' 
assessments  due 'by  them,  or  either  of  them,  as  proprietors  of  the 
estate  of  Larbert,  in  the  county  of  Stirling,  and  interest  thereon, 
amounting  to  £10,  Os.  4d.  The  dispute  in  the  case  was  really  between 
the  tvro  defenders.  Mr.  Hendrie,  the  former  proprietor,  maintained  that 
the  debt  formed  a  debitum  fundi  on  the  estate,  and  was  therefore  due  by 
Mr.  Graham,  the  present  proprietor,  or  at  any  rate  that  it  fell  to  be  borne 
bj  Mr.  Graham  as  heritor  at  the  time  the  assessment  was  unposed.  Mr. 
Graham  contended  that  the  debt  was  payable  by  the  persons  who  were 
heritors  at  the  time  the  repairs  were  executed.  In  deciding  the  case,  his 
Lordship  said  :—^^  The  pursuer,  as  the  clerk  to  the  heritors  of  the  parish 
of  Larbert,  sues  the  late  and  the  present  proprietors  of  the  estate  of 
Larbert  for  the  share  of  the  repairs  of  the  manse  effeiring  to  it.  And 
the  question  thus  raised  is  this  — Where  a  manse  has  fallen  into  disrepair, 
and  the  heritors  have,  at  a  meeting  convened  for  consideration  of  the 
Qiatter,  passed  a  resolution  that  the  necessary  repairs  shall  be  executed 
and  an  assessment  be  imposed  for  payment  thereof,  whether  is  it  the 
person  who  was  heritor  at  the  time  the  resolution  was  passed,  or  the 
perscm  who  has  become  heritor  by  the  time  the  assessment  is  imposed, 
who  is  to  pay  the  share  effeiring  to  property  that  has  been  sold  in  the 
interim?  Here  the  case  for  Mr.  Graham,  the  present  proprietor,  is 
strengthened  by  the  fact  that  almost  all  the  outlay  was  made  before  the 
estate  was  sold.  The  liability  originates  in  a  statute  passed  in  1663, 
which  prorides  that  the  heritors  of  a  parish  are  to  relieve  the  minister 
and  his  executors  of  the  cost  of  repairing  the  manse.  In  practice,  how- 
erer,  heritors  find  it  better,  instead  of  recouping  the  minister  for  his 
outlay,  to  get  the  repairs  executed  themselves.  It  is  settled  law  that 
KQch  a  burden  is  not  a  debitktm  fundiy  and  that  it  does  not  pass  to  a 
singular  successor.  It  is  urged  for  Mr.  Graham  that  the  proper  test  is 
to  lay  the  burden  on  the  heritor  who  owned  the  estate  at  the  time  the 
repairs  were  executed.  This,  however,  would  in  practice  be  somewhat 
difficult  to  work ;  for  there  might  be  many  changes  in  the  list  of  heritors 
of  a  parish  while  the  account  was  being  incurred,  and  it  would  be 
difBcoit  and  costly  to  ascertain  in  what  state  the  repairs  stood  at  each 
change  of  ownership  that  took  place  in  the  parish.    It  is  urged  for  Mr. 


166  SHERIFF  COURT   REPORTER. 

Ileudrie  that  the  proper  time  to  take  is  the  time  the  burden  is  ascertained 
and  the  assessment  imposed,  and  that  if  Mr.  Graham  is  not  liable  his 
estate  will  be  more  valnable  by  haying  escaped  this  burden.  It  seems  to 
me  that  this  is  a  matter  to  be  looked  to  by  the  seller  in  fixing  the  price 
at  which  he  will  part  with  his  estate.  Then,  as  r^ards  the  assessment, 
it  is  to  be  noticed  that  it  is  a  voluntary  assessment.  Under  the  statute 
the  heritors  are  only  bound  to  relie?e  the  minister ;  but  if  they  prefer  to 
undertake  the  liability  before  it  can  be  laid  on  them,  surely  that  is  the 
time  when  the  liability  is  incurred.  Can  it  be  said  that  the  heritors  are 
entitled  to  resolve  that  their  successors,  and  not  themselves,  shall  incur  a 
certain  liability!  Suppose,  as  is  probable,  that  the  repairs  were  executed 
through  the  orders  of  a  committee  acting  on  behalf  of  the  heritors — if 
the  tradesmen  sued  for  their  accounts,  are  they  to  sue  the  present  or  the 
late  heritors  ?  Clearly  they  must  sue  the  heritors  who  employed  them ; 
and  if  these  heritors  sued  their  successors,  on  what  ground  are  they  to 
base  their  claim  ?  Not  on  contract,  for  there  was  none ;  and  not  as  a 
burden  incident  to  the  land,  for,  as  already  said,  it  is  not  a  debitum  fimdi. 
I  am  therefore  of  opinion  that  it  is  the  parties  who  resolve  to  accept 
liability  and  pledge  their  credit  who  are  and  remain  personally  liable  for 
its  discharge.  I  cannot  help  thinking  this  point  must  long  ago  have 
been  settled  in  practice;  but  the  agents,  in  the  able  arguments  they 
favoured  me  with,  were  unable  to  say  or  to  furnish  me  with  any  authority 
directly  in  point,  though  they  have  referred  me  to  a  good  many  indirectly 
bearing  on  it.  And  I  myself  have  not  succeeded  in  finding  any.  Mr. 
Rankine,  in  his  valnable  treatise  on  Landownership,  does  not  express  his 
opinion ;  but  Mr.  Duncan,  at  page  378  of  his  Parochial-Ecclesiastical 
Law,  seems  to  lean  to  the  view  I  have  stated.  I  accordingly  decide 
against  the  defender  (Hendrie),  with  10s.  6d.  of  expenses." 

^c/.— M*WiUiam. 

A  ft.— Young  &  M'Intyre. 
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Sheriff  Lees. 

BRYCE  t\  LANGLA14DS. 

Small  Debt  Ad,  sec  2. — Limitation  of  Claim — Action  in  ordinary 
Court, — Held  that  where  an  action,  in  which  the  sum  concluded  for  was 
restricted  to  £12,  had  been  brought  in  the  Small  Debt  Court,  and  thrown 
out  on  the  relevancy,  the  pursuer  was  not  thereby  debarred  from  suing, 
in  relevant  form,  for  a  larger  amount  in  the  ordinary  Court.  The  cir- 
cumstances of  the  case,  and  the  objection  taken  for  the  defenders,  are 
detailed  in  the  note  annexed  to  the  Sheriff-Substitute's  interlocutor, 
which  was  as  follows : — 

"  Glasgow,  SOth  January  1885. — Having  considered  the  cause,  repels 
the  preliminary  plea  stated  for  the  defenders :  Allows  to  parties,  before 
answer,  a  proof  of  their  averments;  and  assigns  Friday,  13th  February, 
at  10.30  o'clock,  as  the  diet  of  proof. 

(Signed)        ^^  J.  M.  Lkrs. 
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^^  Note. — ^The  parsner,  it  would  appear,  raised  an  action  in  the  Small 
Debt  Conrt,  based  on  the  circnmstances  fonnded  on  in  the  present  action. 
In  accordance  with  the  requirements  of  the  Small  Debt  Act,  the  snm 
sued  for  in  that  Conrt  was  restricted  to  £12.  Bat  the  action,  as  framed, 
was  held  irrelevant  and  thrown  ont.  The  pnrsner  has  now  brought  his 
action  in  the  ordinary  Conrt  for  the  snm  of  £60,  and  has  admittedly  so 
framed  it  as  to  obviate  any  objections  on  the  score  of  relevancy.  The 
defenders,  however,  contend  that  he  is  not  entitled  to  sne  in  the  ordinary 
Court  It  appears  to  me  that  this  plea  is  not  well  fonnded.  At  page 
19  of  Doy  Small  Debt  Handbook,  I  have  stated  what  in  my  opinion  are 
the  mles  applicable  where  the  case  has  gone  on  to  a  judgment  either  of 
condemnator  or  of  absolvitor,  and  the  authorities  on  the  point  will  be  found 
there  collected.  But  where  the  case  has  not  gone  on  to  a  judgment,  but 
is  thrown  out  on  the  matter  of  relevancy,  the  rule,  I  think,  is  different.  I 
know  of  nothing  in  the  Small  Debt  Conrt,  nor  of  any  legal  principle,  that 
would  restrict  a  person  to  the  Small  Debt  tribunal  on  renewing  hiis  action 
in  proper  form.  A  claim  of  any  amount,  however  small,  may  be  sued  for 
in  the  ordinary  Court ;  but  then,  if  it  was  one  which  should  have  been 
brought  in  the  Small  Debt  Court,  the  pursuer,  it  is  provided,  shall  only 
receive  Small  Debt  expenses.  Now,  the  effect  of  the  rule  for  which  the 
defenders  contend,  would  be  to  hold  that  a  pursuer,  on  renewing  his 
claim,  must  restrict  it  to  the  sum  of  £12,  no  matter  what  had  occurred 
in  the  interim.  But  it  might  be  that  the  injury  which,  it  was  thought, 
when  first  sued  on,  would  be  sufficiently  compensated  with  a  few  pounds, 
might,  in  the  mterval,  have  become  so  much  worse  as  fully  to  justify  a 
moch  larger  claim.  Would  it  then  be  reasonable  to  hold  that  a  pursuer 
could  not  sne  for  what  now  appeared  the  full  value  of  his  claim,  but  could 
only  sue  for  such  sum  as  he  had  formerly  claimed  ?  I  am  clearly  of 
opinion  that  in  raising  his  second  action  there  is  nothing  to  hinder  him 
from  suing  for  less  or  for  more,  or  in  any  Court  he  pleases.  The  words 
of  the  statute,  ^  that  the  pursuer  or  prosecutor  shall  in  all  cases  be  held 
to  have  passed  from  and  abandoned  any  remaining  portion  of  any  debt, 
demand,  or  penalty,  beyond  the  sum  actually  concluded  for  in  any  such 
case  or  prosecution,'  apply,  in  my  opinion,  only  to  an  action  pursued  to 
jadgment  in  the  Small  Debt  Court.  And  if  that  action  never  comes  to 
an  adjudication  on  the  merits,  I  think,  in  such  a  matter  as  that  presently 
raised,  it  is  to  be  held  pro  non  odor 

Ad. — M*Cubbing.    Alt. — Moncreiff. 


SHERIFF  COURT  OF  ABERDEEN. 
Sheriff-Substitute  Dove- Wilson. 

KEID  AKD  OTHERS  V.  THE  PAROCHIAL  BOARD  OF  PBTERCULTER  AND 

OTHERS. 

Procedure -^Sheriff  Court  Act,  1877 — Action  to  declare  resolutions  of 
Parochial  Board  mill  and  void  held  incompetent. — ^The  note  appended  to 
the  interlocutor  fully  explains  the  particulars  of  the  action,  and  the 
reasons  for  the  judgment.     The  interlocutor  and  note  are  as  follows : — 

^  Having  resumed  consideration  of  this  cause,  dismisses  the  action  as 
incompetent  in  the  Sheriff  Court,  and  decerns :  Finds  the  pursuers  liable 
in  expeoses,  etc. 
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"  Note. — This  action  is  directed — firstly,  against  the  Parochial  Board 
of  Petercnlter ;  secondly,  against  the  inspector ;  and  thirdly,  against  an 
individna],  Mr.  Johnston.  Against  the  Board  it  craves  that  certain  of 
their  resolutions  and  a  certain  appointment  they  made  of  a  committee  be 
declared  nnll  and  void.  Against  the  inspector  it  craves  that  certain  of 
his  acts  be  declared  wrongful,  anwarrantable,  and  illegal  Against  Mr. 
Johnston  it  craves  that  a  vote  Fhich  he  gave  be  declared  nnll  and  void. 
The  action  is  either  one  of  declarator  or  reduction,  and  is  undoubtedly 
incompetent  at  common  law  in  the  Sheriff  Court.  This  leaves  for  con- 
sideration whether  it  is  competent  under  any  statute.  Under  the  Sheriff 
Court  Act  of  1877  it  is  not  made  competent  The  eighth  section  of  that 
Act  authorizes  declarators  only  in  the  case  of  a  dispute  as  to  heritable  or 
moveable  property  where  the  value  does  not  exceed  a  certain  amount 
No  property  of  any  kind  is  here  in  dispute.  The  eleventh  section  of  the 
Act  of  1877  is  the  only  statutory  provision  of  general  applicability 
having  any  bearing  on  the  point  under  consideration.  But,  while  that 
section  gives  a  power  equivalent  to  reduction  in  certain  circumstances,  it 
is  necessary,  first  of  all,  to  have  an  action  competent  in  the  Sheriff  Court 
before  it  can  come  into  force.  When  such  an  action  is  in  this  Court,  the 
section  settles  that  it  need  not  be  delayed  or  sent  out  again,  but  may  be 
decided  without  any  necessity  for  bringing  an  action  of  reduction  in  a 
higher  Court,  objections  to  deeds  or  writings  founded  on  by  the  parties 
being  decided  upon  exceptions  taken  to  them.  The  section  is  merely  an 
assistance  given  to  the  Sheriff  in  order  that  actions  otherwise  competent 
to  him  may  not  be  impeded  in  their  course.  It  gives  him  no  jurisdiction 
in  any  new  class  of  actions,  and  does  not  authorize  a  pure  and  simple 
action  of  reduction.  The  pursuers  maintained  that  although  the  action 
might  not  be  competent  at  conmion  law,  or  under  the  Sheriff  Court  Acts, 
it  was  made  competent  by  section  88  of  the  Poor  Law  Act  of  1845. 
But  it  has  been  decided  that  that  provision  does  not  apply.  In  Thomp- 
son V.  Inveresk  ParochicU  Boards  80  Nov.  1871,  10  M.  178,  it  was  held 
that  the  section  did  not  apply  to  an  action  of  reduction  of  an  election, 
and  the  same  prmciple  would  apply  to  what  is  virtually  a  reduction  of 
the  Board's  resolutions  and  other  proceedings.  It  was  explained  in  that 
case,  and  the  words  of  the  enactment  abundantly  bear  out  the  explana- 
tion, that  the  provisions  applied  only  to  such  actions  of  reparation  on 
account  of  irregularity  or  wrongful  proceedings  done  in  the  execution  of 
the  Poor  Law  Act  as  might  be  met  by  a  tender  of  sufficient  amends. 
The  present  is  not  an  action  for  reparation  at  all  In  the  course  of  the 
debate,  the  pursuers  offered  to  amend  their  petition  by  adding  a  con- 
clusion for  damages,  but  this  offer  I  have  not  thought  it  right  to 
sanction.  The  acts  complained  of  are  not  such  as  could  have  caused  to 
the  complainers  any  direct  pecuniary  loss,  and  to  sustain  a  merely  formal 
conclusion  for  damages,  in  order  to  give  this  Court  a  jurisdiction  which 
it  would  not  otherwise  have  had,  would  not  be  proper.  Consideration  of 
the  merits  of  this  action  being  excluded  from  this  Court,  I  refrain  from 
making  any  remark  upon  them,  except  that  it  seems  to  me  that  the 
complaint  made  against  the  inspector's  proceedings  is  rather  a  matter 
for  the  Board  of  Supervision,  under  the  56th  section  of  the  Poor  Liaw 
Act,  than  for  any  Court  of  law." 

Act,  Stewart. — AIL  Butchart  and  James  Milne,  jun. 
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TECHNICAL  OBJECTIONS  AND  ESCAPES  FROM 

JUSTICE. 

Odb  criminal  practice,  prior  to  the  celebrated  Claim  of  Right  in 
1689,  allowed  little  scope  for  technical  objections  or  escapes  on 
trivial  informalities,  and  did  not  always  secore  a  fair  trial  on  the 
merits.  The  reign  of  James  '^.  and  his  three  immediate 
sacoeasors  was  marred  by  legal  oppressions,  which  are  now  matter 
of  curiosity  and  wonder.  The  equitable  maxim  that  no  one  is  bound 
to  accuse  himself  was  nullified  by  the  Act  1584,  cap.  29,  which 
declared  the  pains  of  treason  against  all  persons  who  snould  refuse 
to  answer  before  the  king  and  Lords  of  Privy  Council  concerning 
any  contumelious  speech  uttered  by  them.  Under  this  Act  Mr. 
James  Outhrie,  Nonconformist  minister,  was  executed,  in  1662,  for 
(ledining  the  king's  authority  at  Stirling,  when  challenged  for 
some  words  tittered  while  preaching  to  a  conventicle  at  Torwood. 
When  the  existing  law  was  thought  not  sufficiently  severe,  or 
when  there  was  no  law  to  meet  the  case  of  those  marked  out  for 
sacrifice  on  account  of  political  considerations,  the  king,  of  his  own 
absolute  authorityi  ordered  the  infliction  of  capital  punishment,  as 
in  the  case  of  Peter  Naime,  apprehended  at  Kelso,  in  1601,  charged 
with  conspiring  to  murder  Englishmen.  This  sentence  was 
rij^rouslv  carried  into  effect ;  and,  moreover,  by  commission  under 
the  hand  of  King  James,  directed  to  the  Lords  of  JusticiarVy 
Naime  was  put  to  the  torture  before  execution.  It  was  not  till 
1624  that  the  Lord  Advocate  freely  admitted  witnesses  before  the 
assise  in  presence  of  the  panel;  the  previous  practice  having 
been  to  lead  probation  before  the  Privy  Council,  and  to  produce 
the  depositions  in  Court  as  conclusive  evidence  not  liable  to  be 
redargued*  Sometimes  the  Secret  Council  even  convicted  the 
accused,  leaving  onlv  the  execution  of  the  sentence  for  the  judges, 
—as  in  the  case  of  John  Fleming,  who  was  hanged  in  1615  for 
^'damnable  speeches'*  against  the  king.  Although  the  Act  of  Mary, 
1555,  chap.  33,  directed  that  a  copy  of  the  ubel  containing  the 
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charge  shoald  be  served  on  the  accimed,  the  provision  was  openly 
Tiohited — as  in  the  case  of  Francis  Tennanl,  merchant  bnrgess  of 
Edinburgh,  who  was  bronght  to  trial  in  1600  for  writing  slanderous 
pasquils  against  the  king  three  years  before.  Being  denied  copy  of 
the  aocnsation,  he  craved  delay  to  prepare  his  defence,  which  was 
also  refused, — ^the  trial  being  summarily  pushed  to  a  conclusion  on 
the  same  day.  By  a  warrant  irom  the  king,  written  seventeen  days 
before  the  trial,  the  Court  condemned  the  prisoner  to  be  put  to  the 
torture  of  the  boots,  to  have  his  tongue  cut  out,  and  to  be  hanged 
at  the  Market  Cross  of 'Edinburgh.  By  a  subsequent  warrant, 
however,  the  king,  for  certain  causes  which  do  not  appear  in  the 
record,  was  graciously  pleased  to  remit  the  punishment,— except  the 
hanging, — the  goods  of  the  wealthy  burgess  being  escheated  to  his 
Majesty^s  use.  But  the  most  vindictive  act  of  James — the  n€  plus 
ultra  of  criminal  trials,  unparalleled  in  the  history  of  legal  pro- 
cedure— was  the  case  of  poor  Archibald  Cornwall,  the  town 
drummer  of  Exlinburgh,  who  was  mercilessly  executed  for  attempt- 
ing to  hang  the  picture  of  his  sacred  Majesty  on  the  posts  of  the 
gibbet,  while  conducting  a  sale  of  poinded  goods  among  which  the 
portrait  was  included. 

'  We  need  not  dwell  on  sucli  other  matters,  grievous  though  they 
were,  as  extravagant  bail  demanded  for  the  liberation  of  prisoners, 
exorbitant  fines  imposed  to  the  value  of  their  estates,  the  habitual 
nse  of  torture,  defences  not  allowed  contraiy  to  averments  in  the 
libel,  fresh  probation  adduced  before  the  assize  after  they  had 
retired  to  consider  their  verdict,  without  the  presence  of  the 
prisoner,  and  threats  of  prosecution  for  wilful  error  in  assize, — 
that  is,  if  the  juiy  ref nsea  to  convict. 

The  general  perversion  of  justice  reached  its  height  in  the 
turbulent  reign  of  James  VII.,  and  was  intensified  by  the 
summary  execution  of  the  Covenanters  without  indictment  or 
form  of  trial.  The  intolerable  grievances  being  made  articles  of 
complaint  in  the  Declaration  of  the  Claim  of  Right,  when  the 
Crown  was  oflfered  to  William  and  Marv,  a  considerable  ameliora- 
tion  of  the  law  was  effected.  But  until  the  passing  of  the  Act 
1701,  anent  wrongous  imprisonment,  one  of  the  chief  means  of 
oppression  during  the  reigns  of  Charles  IL  and  James  VII. — viz. 
undue  delay  in  bringing  prisoners  to  trial — ^was  not  folly  remedied. 
It  was  discretionary  in  the  Court  of  Justiciary  to  listen  to  applica- 
tions from  prisoners  for  their  liberation  or  to  fix  a  diet  for  trial. 
Among  various  instances  found  in  the  records  there  is  the  case 
of  Janet  Richmond,  who  had  been  in  jail  from  April  1659  to 
June  1661  without  any  prosecution  being  raised :  the  Court  on 
her  application  j^ntcKi  immediate  liberation ;  and  several  other 
prisoners  were  similarly  enlarged  in  the  year  1700.  At  the  time 
the  Act  passed,  an  Englishman,  named  Henry  Paine,  was  lying 
untried  in  Stirling  Castle,  where  he  had  been  for  ten  years :  his 
liberation  was  granted,  oh  his  piteous  appeal  to  the  Court,  a  few 
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(lavs  after  the  Act  became  law.  The  Act  was  certainly  one  of 
the  greatest  boons  which  resulted  from  the  Revolution,  and  has 
been  well  named  the  Habeas  Corpus  Act  of  Scotland,  eiSfectualW 
securing  as  it  did  the  liberties  of  the  people  by  declaring  it 
unlawful  to  imprison  any  one  for  trial  without  a  formal  charge  in 
a  signed  warrant  of  commitment ;  giving  prisoners  power  to  force 
on  their  trial  within  a  limited  time ;  and  in  bailable  cases  providing 
for  their  liberation  on  finding  caution  to  a  reascmable  amount. 

Accused  persons,  however,  still  laboured  under  serious  dis- 
a^lrantages,  because  of  the  mode  of  selecting  the  jury  who  were  to 
try  them, — the  right  of  selection  being  in  the  judge,  and  the 
prisoner  having  no  right  of  peremptory  challenge.  A  notorious 
instance  of  the  iniquity  possible  under  such  a  system  was  the  case 
of  Stewart  of  Ardsniel,  tried  at  Inverary,  in  1752,  for  the  murder 
of  a  Campbell  No  less  than  eleven  Campbells  were  picked  out 
to  sit  in  judgment  on  him ;  the  trial  being,  moreover,  presided  over 
by  the  heaa  of  the  clan,  the  Duke  of  Argyle,  as  Lord  Justice- 
General.  Numerous  other  instances  occurred  in  the  trials  of 
Gerald,  Muir,  Margarot,  and  other  '^  Political  Martyrs  "  towards 
the  end  of  last  century.  In  vain  the  prisoners  objected  to  the 
invidious  nomination  of  jurors  from  whom  an  unbiassed  judgment 
was  not  to  be  expected, — ^in  Muir^s  case  the  whole  fifteen  sworn  on 
the  trial  were  known  to  be  antagonistic  to  him.  It  was  not  till 
1825  that  the  pn^ress  of  reform  led  to  the  passing  of  the  Jury 
Act,  6  George  IVT  cap.  22,  which  still  regulates  present  practice. 
By  that  Act  the  jury  are  drawn  for  by  ballot,  the  prisoner  having 
the  right  of  peremptory  challenge  of  a  certain  number,  and  of  any 
namber  on  cause  shown.  Accused  persons  are  now  otherwise 
fenced  by  legal  privileges  which  ensure  a  speedy  and  fair  trial. 

But  while  our  practice  is  happily  no  longer  open  to  the  objec- 
tbn  of  harshness  towards  the  accused,  J;he  interests  of  justice 
liave  suffered  from  the  other  extreme  of  severe  technicality  in 
procedure,  whereby  many  gnilty  persons  have  escaped  punishment 
through  mere  accidental  errors  or  slips  in  form,  not  touching  the 
merits  of  the  case.  Our  purpose  is  to  cite  numerous  instances  of 
technical  objections,  many  of  them  fatal ;  to  show  what  has  been 
done  to  remove  some  of  those  objections ;  and  to  suggest  further 
remedies  in  the  same  direction. 

The  first  authentic  recorded  instances  of  fatal  technical  objec- 
tions occur  under  the  Act  1701,  which  was  designated  by  Lord 
Cockbum  as  a  "mass  of  imperfect  protection  and  practical 
confusion."  It  has  been  called  the  worst  framed  Act  in  the 
statute  book,  and  some  have  alleged  it  was  purposely  made 
obscure.  It  is  no  doubt  unhappily  expressed,  has  given  rise  to 
mach  legal  argument,  and  has  received  different  interpre "nations, 
especially  as  to  the  computation  of  days  within  which  the  prose- 
cutor must  conclude  his  case.  Not  a  little  confusion,  therefore, 
has  occurred  in  practice,  and    to  this  extent  Lord  Cockburu's 
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censure  wan  jiifit.  Bat  the  trae  oonstraction  of  the  Act  baa  now 
been  long  fixed,  and  it  liaa  been  found  an  ample  protection  against 
lengthened  incarceration  before  trial.  Eyery  prisoner  committed 
to  prison  for  trial  on  any  criminal  charge  may  apply  to  a  jadge 
competent  to  try  him  for  letters  of  intimation,  which  mast  be 
issued  within  twenty-four  hours,  ordaining  the  prosecutor  to 
bring  him  to  trial.  The  prosecutor  is  bound  to  serve  an  indict- 
ment  on  the  prisoner  within  sixty  days  after  intimation,  otherwise 
he  is  entitled  to  liberation.  If  the  indictment  is  served  within 
the  sixty  days,  the  prosecntor  i.H  bound  to  bring  the  trial,  on  that 
indictment^  to  a  conclusion  within  forty  days  from  the  expiry  of 
the  sixty,  or  one  humireil  days  from  the  service  of  letters  of 
intimation,  otherwise  the  prisoner  is  entitled  to  be  liberated — the 
judge  being  bound  to  grant  warrant  of  liberation  within  twenty- 
four  hours  after  application  by  the  prisoner.  But  the  rele«?<e  of 
the  prisoner  in  either  of  the  above  circumstances  does  not  form 
a  bar  to  further  prosecution :  the  prosecutor  has  another  chance 
of  bringing  the  accused  to  trial.  He  may  obtain  criminal  letters 
against  him,  and  also  a  warrant  to  apprehend  and  incarcerate — 
the  apprehension  being  effected  at  the  time  of  serving  the  letters, 
or  at  any  time  afterwards  before  trial — and  the  letters  must  be 
prosecuted  to  a  final  sentence  within  forty  days  after  the  date  of 
incarceration,  otherwise  the  prisoner  is  to  be  liberated  and  declared 
to  be  for  ever  free  from  all  process  for  his  crime.  Where  the 
accused  is  detained  in  prison,  the  prosecutor  therefore  has,  at  the 
utmost,  one  hundred  and  forty  days  to  bring  the  case  to  a  con- 
clusion. It  not  unfrequently  happens  that  in  intricate  cases  he 
is  unprepared  to  go  to  trial  within  the  hundred  days,  although  he 
has  taken  the  precaution  to  serve  an  indictment  within  the  sixty ; 
in  which  case  the  prisoner  is  served  in  prison  with  criminal 
letters,  a  fresh  warrant  of  apprehension  and  detention  being 
lodged  with  the  prison  officials.  There  is  no  substantial  distinction 
between  indictment  and  criminal  letters ;  each  contains  the  charge 
i^dinst  the  prisoner  in  the  usual  syllogistic  form  ;  in  the  former 
the  prosecutor  introduces  himself  in  the  character  of  accuser,  and 
the  warrant  to  cite  the  prisoner  and  witnesses  is  obtained  by 
separate  letters  of  diligence ;  in  the  latter  the  style  is  in  the 
form  of  a  summons,  and  in  the  Supreme  Court  runs  in  the  name 
of  the  Queen,  the  warrant  to  cite  being  in  the  writ  itself. 

The  first  reported  case  of  escape  under  the  Act  is  that  of  Janet 
Philipy  accused  of  murder  (ii.  Hume,  p.  103\  in  the  year  1715, 
while  the  legal  construction  of  the  Act  was  still  indubio.  Having 
been  committed  to  prison,  she  caused  letters  of  intimation  to  be 
served  on  the  Lord  Advocate,  ordaining  him  to  fix  a  diet  for  trial. 
He  failed  to  serve  an  indictment  withm  the  sixty  days,  and  the 

{>risoner  was  liberated,  but  was  afterwards  served  with  criminal 
etters  and  recommitted  to  prison.    An  inaccuracy  having  been 
discovered  in  the  letters,  the  prosecutor  did  not  insist  therein,  and 
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fresh  letters  were  served.  The  objection  was  sustained  that  the 
prisoner  could  only  be  prosecuted  once  on  criminal  letters,  and  that 
as  the  prosecutor  had  failed  to  bring  the  first  lettera  to  a  con- 
clasion  within  forty  days  after  recommitment,  the  prisoner  could  not 
be  sent  to  trial  on  the  second  letters.  She  was  accordingly 
liberated,  and  declared  to  be  for  ever  free  from  all  question  or 
process  for  the  crime.  On  the  same  day  a  similar  lud^ent  was 
given  in  the  case  of  James  Miller  alias  Scott ;  and  m  1742,  John 
OaU^  against  whom  a  second  libel  had  been  rabed  in  like  cifcum*^ 
stances,  had  also  judgment  in  his  favour  (Hume,  ibid.). 

The  case  of  Bobert  Boyack,  Circuit  Court,  Perth,  1809  (Hume, 
ii.  248),  is  an  illustration  of  the  extreme  punctiliousness  required 
in  the  execution  of  the  libeL  The  officer  who  served  the  criminal 
letters  in  this  case  had  omitted  to  subscribe  the  prisoner's  copy  on 
each  pace,  and  to  state  in  the  citation  appended  to  the  copy 
the  nunober  of  pages  of  which  it  consisted,  as  directed  by  tne 
Act  of  Adjournal.  The  objection  therefore  prevailed  that  the 
prisoner  had  not  been  legally  cited,  and  was  fatal  to  the  prosecu- 
tion. The  omission  could  not  be  supplied,  the  prosecutor  having 
exhausted  his  powers  under  the  Act,  and  being  debarred  from 
serving  further  letters.  A  similar  objection,  arising  from  the 
carelessness  of  the  executing  officer,  proved  fatal  in  the  case  of 
Ad4m  Taylor  and  others  in  1820  (P.  Shaw,  p.  18). 

Numerous  objections  occurred  because  of  trifling  discrepancies 
between  the  original  letters  and  the  copy  served  on  the  prisoner, 
which  enabled  him  to  plead  that  he  had  not  received  a  full  copy — 
construed  in  practice  to  mean  a  literal  copy — ^in  terms  of  the 
statute.  For  example,  in  the  case  of  William  Crichion^  Circuit 
C!oart,  Ayr,  1821  (P.  Shaw,  p.  62),  the  word  ''  by  "  was  omitted  in 
the  prisoner's  copy  in  that  formal  part  of  the  libel  setting  forth 
the  instance,  which  in  the  principal  ran  thus :  '*  Shown  to  us  by 
His  Majesty^s  Advocate."  In  the  case  of  Neil  Fergusson^  1820, 
a  reference  to  George  III.  instead  of  George  lY.  appeared  in  the 
prisoner's  copy ;  and  in  the  case  of  David  M^Kay  and  othersy  1827, 
thers  was  an  omission  of  the  word  '*  to  "  in  describing  a  statntor}' 
charge  (Alison,  ii.  815).  In  each  of  these  instances  the  dis- 
crepancy proved  fatal,  the  result  being  legally  equivalent  to  a 
finding  of  not  guilty. 

In  the  case  of  lowng  and  Morrison^  Glasgow,  1822  (P.  Shaw, 
p.  67),  the  objection  lay  in  the  officer^s  execution,  the  libel  or  letters 
being  regularly  signed  and  unobjectionable.  The  business  of  the 
Circuit  prevented  the  case  being  called  till  the  third  day.  On  the 
first  day  the  prosecutor  discovered  that  the  officer  had  failed  to 
state  in  his  execution  the  fact  that  he  had  signed  the  letters  on 
each  page  as  required  by  stringent  practice.  The  defective 
execution  was  withdrawn,  and  a  regular  one  lodged  before  the 
diet  was  called.  It  was  objected  that  the  first  execution  being 
irregular  the  prisoners  were  not  lawfully  before  the  Court  on  thie 
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first  day,  and  that  the  continuation  of  the  diet  conid  not  cure  the 
irregularity.  The  case  was  certified  to  the  High  Court,  where, 
after  full  argument,  the  objection  was  sustained,  and  the  panels 
set  at  liberty. 

The  case  of  James  Anderson,  tried  on  criminal  letters  before 
Lord  Meadowbank  at  the  Circuit  Court,  Perth,  in  1823,  showed 
the  fatal  result  of  a  miscalculation  in  point  of  time  in  bringing 
the  trial  to  a  conclusion  within  the  statutory  limitation.  The 
prisoner  was  found  guilty  at  the  Circuit  Court,  but  the  case  being 
peculiar  his  Lordship  ceitified  it  to  the  High  Court  to  determine 
the  question  of  punishment.  The  iliet  was  called  before  that 
Court,  the  judges  delivered  their  opinions  for  transportation,  and 
sentence  to  that  e£Pect  was  about  to  be  written  out,  when  it  was 
discovered  that  the  forty  days  allowed  for  finishing  the  trial  after 
the  execution  of  the  letters  had  expired.  The  prisoner  was 
accordingly  declared  free  from  further  process  (Hume,  ii.  101). 

Various  objections  were  based  on  trifling  errors  in  copy  signatures 
or  omission  thereof  in  the  prisoner's  copy  and  the  like.  The 
following  are  examples  :^Li  the  case  of  William  Sutherland, 
1825,  the  copy  list  of  assize  appended  to  the  letters  served  on  the 

Srisoner  bore  to  be  signed  "  W.  Ferguson,"  as  one  of  the  Lords  of 
usticiary.  It  was  objected  for  the  panel  that  there  was  no  such 
person.  The  principal  list  was  signed  '*  6.  Ferguson/'  the  mistake 
being  made  in  copying  the  initial  letter.  The  objection  was  fatal 
(Hume,  ii.  247,  and  Alison,  ii.  319).  A  similar  result  occurred  in 
another  case,  the  copy  signature  at  the  list  of  assize  being  *'  D. 
Bayle  "  instead  of  '^  D.  Boyle  '*  (Alison,  supra).  In  the  case  oiBeid 
and  Sheriffs,  1826  (P.  Shaw,  p.  157),  the  inventory  of  stolen  articles 
appended  to  the  criminal  letters  was  by  mistake  signed  by  the  Advo* 
cat^-Depute  instead  of  the  Clerk  of  Cfourt ;  and  in  the  case  of  John 
Connor  (P.  Shaw,  p.  57)  the  copy  letters  served  on  the  prisoner 
did  not  bear  the  copy  signature  of  the  Clerk,  the  result  being  fatal. 
In  1850  John  Cameron  was  brought  to  the  bar  of  the  High  Court 
charged  on  criminal  letters  with  murder.  The  late  Lord  Neaves, 
then  a  member  of  the  Bar,  was  counsel  for  the  prisoner,  and  took 
the  objection  that  a  copy  of  the  prosecutor^s  signature  had  been 
omitted  in  the  list  of  witnesses  appended  to  the  service  copy.  It 
was  pleaded  for  the  prosecution  that  the  practice  of  giving  the 
copy  signature  was  a  matter  which  was  immaterial,  and  not 
foundea  on  any  statute ;  that  the  prisoner  had  no  interest  to 
object,  and  could  not  suffer  by  the  omission,  as  he  had  admittedly 
received  a  full  copy  of  the  list  of  w^itnesses  to  be  adduced  on  the 
trial,  and  that  none  but  those  in  the  list  could  be  examined.  The 
Court,  however,  while  holding  that  the  prisoner  could  suffer  no 
prejudice  from  the  clerical  omission,  decided  that  he  was  entitled 
to  have  a  copy  of  the  prosecutor^s  signature  served  along  with  the 
list  of  witnesses.  Mr.  Deas  (af terwanls  Lord  Deas),  the  Advocate- 
Depute,  craved  the  Court  to  detain  the  prisoner  till  a  fresh  libel 
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was  raised,  and  a  copy  served  with  the  desiderated  copy  signature ; 
but  that  course  was  held  incompetent,  and  the  prisoner  was 
dismissed  from  the  bar,  and  declared  free  from  the  charge 
(J.  Shaw,  p.  295). 

The  Act  of  Adjournal,  9th  July  1821,  regulating  service  of 
justiciary  libels,  enacts  that  a  full  double  **  of  the  list  of  witnesses' 
names  and  designations  "  be  delivered,  along  with  the  copy  libel, 
to  the  prisoner,  but  no  reference  is  made  to  the  signature  of  the 
prosecutor.  Had  the  objection  in  Cameron's  case  been  decided 
on  the  simple  words  of  this  enactment,  it  is  difficult  to  see  how  it 
could  have  prevailed ;  but  the  decision  was  grounded  on  practice. 
Some  anomalies  on  the  point  of  form  in  dispute  may  be  here 
noticed.  The  Act  6  Geo.  IV.  cap.  22  had  removed  a  fruitful 
source  of  objection  to  trivial  errors  in  the  copy  signature  of  the 
jadge  at  the  list  of  assize  in  the  prisoner's  copy — ^some  instances 
of  which  are  above  noticed — by  dispensing  altogether  with  such 
copy  signature ;  but  the  practice  as  to  the  copy  signature  of  the 
prosecutor  at  the  list  of  witnesses  remained  and  still  remains  un- 
changed in  jnsticiaxy  practice.  By  the  Act  of  Adjournal  1827, 
regubting  the  forms  oi  criminal  process  before  the  Sheriff  Courts, 
it  was  declared  (cap.  ii.  sec  3)  onnecessarv  to  annex  to  the 
prisoner's  copy  either  the  copy  signature  at  tlie  list  of  assize  or 
list  of  witnesses.  Previous  to  this  Act  of  Adjournal,  the  practice 
was  to  serve  the  prisoner  with  such  copy  signatures ;  and  the 
want  of  such  copy  at  the  list  of  witnesses  was  pleaded  as  a  reason 
ot  suspension  in  the  case  of  Robert  and  David  Cochran^  1803 
(Hume,  iu  68);  another  reason  being  that  the  principal  list 
was  not  signed  by  the  prosecutor,  but  by  the  Deputv  Sheriff- 
Clerk.  The  Lords  of  Justiciary,  however,  refused  the  bill  of 
suspension.  The  case  seems  directly  in  point,  but  does  not  appear 
to  have  been  noticed  in  Cameron's  case,  otherwise  it  is  possible  a 
different  result  might  have  been  arrived  at.  The  two  decisions 
are  irreconcilable. 

In  the  summer  of  1862  four  persons  were  apprehended  and 
lodged  in  Forfar  prison  on  a  charge  of  extensive  theft.  They 
had  ''  run  their  letters  **  under  the  Act,  and  within  the  sixty  days 
were  each  served  with  an  indictment  for  trial.  The  diet»  how- 
ever, was  not  called,  and  the  second  form  of  libel  in  the  shape  of 
criminal  letters  was  served  on  them  for  trial  at  the  autumn 
Circuit  Court,  Perth.  By  an  unfortunate  clerical  error,  the  notice 
of  compearance  at  the  end  of  one  of  the  four  copies  called  upon 
the  prisoner  to  stand  her  trial  at  Forfar  instead  of  Perth.  Formal 
objection  was  taken  at  the  Bar  that  the  prisoner  had  not  been 
legally  cited,  and  the  prisoner  was  set  at  liberty.  The  other  three 
prisoners,  whose  citations  were  unexceptionable,  were  found  guilty 
and  had  each  sentence  of  penal  servitude  (Case  of  Mary  McCarthy 
and  othen — unreported).  In  a  case  a  few  years  before,  indicted 
to  the  Perth  Circuit  Court,  the   prisoner,  who  was  in  Dundee 
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Prison,  was,  by  a  clerical  slip  in  the  notice  of  compearance, 
cited  to  appear  at  Dundee  instead  of  Perth.  The  objection  of 
no  legal  citation  was  taken,  and  of  course  sustained;  but  as 
the  prisoner  had  not  run  her  letters  under  the  Act^  the 
powers  of  the  prosecutor  were  not  exhausted.  The  result 
simply  was  that  the  diet  was  deserted  pro  loco  et  tempore^  and  the 
prisoner  detained  and  recommitted  to  prison  under  a  new 
warrant;  and  she  was  tried  shortly  afterwards  before  tlte 
SherifiF  and  a  jury  at  Dundee  (Case  of  ffeUn  CargiU  or  Pearson^ 
1856 — ^unreported). 

It  sometimes  happened  that  when  a  prisoner  was  brought  to 
the  bar  on  the  diet  of  the  first  libel,  some  unforeseen  circumstance 
prevented  the  prosecutor  from  proceeding  with  the  case — the 
prisoner  beiufr  detained  and  served  with  criminal  letters.  This 
occurred  in  the  case  of  Macintosh  o/Abtrdour  (Hume,  ii.  464) ; 
and  the  procedure  occasioned  considerable  argument,  and  was 
strenuously  opposed  by  the  prisoner's  counsel,  who  maintained  that 
the  prisoner  could  not,  after  desertion  of  the  diet,  be  detained  till 
the  Court  signed  a  warrant  to  recommit  him.  The  Court,  how* 
ever,  ordered  the  macers  to  detain  the  prisoner  at  the  bar,  advised 
the  petition  presented  by  the  prosecutor,  and  signed  the  warrant, — 
under  which  the  prisoner  was  removed  to  prison^  there  to  remain 
till  tried  on  the  new  criminal  letters. 

Sometimes,  however,  when  the  first  libel  happened  to  be  found 
irrelevant,  and  an  unexpected  desertion  of  the  diet  took  place,  the 
prosecutor  was  of  course  unable,  then  and  there,  to  ser^'e  criminal 
letters.  In  such  circumstances  the  Court  were  in  use  to  grant 
warrant  to  detain  the  prisoner  till  new  criminal  letters  could  be 
raised  and  served.  In  the  case  of  Smith  and  JFishart^  High 
Court,  1842  (Brown,  i.  134),  Lord  Justice-Clerk  Hope  remarked 
that,  when  a  crown  counsel,  he  had  applied  for  and  obtained 
warrants  in  such  cases.  The  prisoner  Smith  had  run  his  letters, 
and  the  first  libel  having  been  found  irrelevant  the  prosecutor 
said  it  would  be  necessary  to  recommit  him  till  letters  were  pre- 
pared. .  The  prisoner's  counsel,  Mr.  Crauf  urd  (the  late  Lord 
Ardmillan),  objected,  and  argued  that  the  prosecutor  was  in  the 
same  position  as  if  no  libel  had  been  served,  and  that  the  prisoner 
was  entitled  to  leave  the  bar.  The  Court,  however,  did  not  adoi^t 
this  ingenious  contention,  and  had  no  doubt  they  were  entitled  to 
grant  warrant  to  detain  the  prisoner,  though  this  was  ultimately 
found  unnecessary,  the  prisoner  being  apprehended  on  a  mediiaiio^ic 
fwgm  warrant  at  the  instance  of  his  creditors.  Criminal  letters 
were  served  on  him  in  prison,  and  he  was  tried  and  convicted. 

The  above  two  cases  have  an  important  bearing  on  the  case  of 
ificAoeZ  iTincA^,  Circuit  Court,  Perth,  September  1864  (Irvine,  iv. 
561).  The  prisoner,  who  for  several  years  was  Chief  Constable 
of  Forfarshire,  was  charged  with  fabricating  and  uttering  various 
false  accounts  and  receipts  in  criminal  cases  with  intent  to  defraud 
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the  Exchequer.  The  indictment  had  been  served  within  the  sixty 
days,  and  the  diet  was  called  on  the  seventieth  day  after  intima- 
tion to  the  prosecutor  under  the  Act.  The  indictment  was  held 
irrelevant  (vide  article  on  Amendment  of  the  Criminal  Libel, 
Journal  of  Junamideneey  vol.  xxvi.  p.  807) ;  and,  on  the  motion 
of  the  Advocate-Depute,  the  diet  was  deserted  pro  loco  et  tempore. 
A  petition  was  thereupon  presented  to  the  Court,  in  the  name  of  the 
Lord  Advocate,  setting  forth  that  it  was  intended  to  proceed  against 
the  prisoner  on  criminal  letters,  and  craving  warrant  to  detain  him 
in  custody  till  they  should  be  raised  and  served.  In  support  of 
the  petition  the  Advocate-Depute  referred  to  previous  practice, 
Burnett  on  Orimirial  law  (p.  867),  and  the  above  case  of  Smith 
and  Wishart,  The  prayer  of  the  petition  was  opposed  by  Hinchy's 
counsel,  and  the  Court,  without  questioning  the  authority  of  pre- 
vious practice,  or  pronouncing  any  judgment  or  indicating  any 
opinion  on  the  point,  adopted  the  unprecedented  and  unsatisfactory 
coarse  of  simply  refusing  to  write  on  the  petition.  The  prisoner 
consequently  was  permitted  to  leave  the  bar.  Criminal  letters 
were  forthwith  raised,  with  the  objection  to  relevancy  obviated, 
but  service  thereof  was  prevented  by  the  accused  having  left  the 
country.  In  cases  where  the  accused  has  not  taken  the  benefit 
of  the  'Act  1701  he  is  declared  a  fugitive  and  outlaw,  if,  being 
duly  served  with  a  criminal  libel,  he  avoids  a  trial  and  absconds 
from  justice.  In  such  cases  service  of  tlie  libel  is  good,  though 
not  made  personally  on  the  accused;. an  edictal  citation  is  suffi- 
cient if  he  has  left  the  country.  But  under  the  Act  1701  service 
of  the  criminal  letters  must  tie  made  personally,  and  according  to 
the  course  adopted  in  Hinchy's  case,  when  a  prisoner  is  fortunate 
enough  to  obtain  a  judgment  in  his  favour  on  the  relevancy  of 
the  first  form  of  libel  under  the  Act,  he  can  avoid  further  service 
and  the  stigma  of  outlawry  by  prudently  expatriating  himself. 

The  Act  1701,  therefore,  has  done  more  for  the  liberty  of  the 
subject  than  our  forefathers  contemplated,  affording  as  it  does 
various  chances  of  escape  from  mistakes,  informalities,  and  acci- 
dents ever  attendant  on  legal  procedure.  W.  B.  D. 


CAN  TWO  CASUALTIES  BE  DEMANDED  AT  THE 
SAME  TIME  IN  RESPECT  OF  THE  SAME 

HOLDING  ? 

Thb  case  of  Jfoumetf  v.  JPatmeTf  20th  November  1884,  reported 
at  p.  236  of  the  current  volume  of  Bettie*s  BeportSy  touches  upon 
a  point  of  diflSculty  which  must  have  occurred  to  many  agents 
for  superiors  in  collecting  casualties  of  composition  during  recent 
jears.  Unfortunately,  however,  that  case  does  not  directly  settle 
the  difficulty*  for  the  decision  therein  really  amounts  only  to 
this^  that   Mr.   Mounsey   having   already   sued   his  vassal  (the 
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present  proprietor)  for,  and  obtained  payment  from  him  of,  a 
casualty  of  composition,  said  payment  most  be  held  as  applicable 
to  the  entry  of  the  vassal  so  paying,  viz.  Mr.  Palmer,  who  is 
conseqaently  liable  (in  the  first  instance  at  least,  and  in  a  ques- 
tion with  lus  superior)  in  no  further  casualty.  As  Lord  Shand, 
who  delivers  the  leading  judgment,  states :  '*  The  case  practi- 
cally turns  upon  a  question  of  fact;"  but  the  judges,  all  the 
same,  deal  to  a  certain  extent  with  the  question  of  law  raised 
in  the  pleadings,  and  their  obiter  dicta  are  thus  epitomized  in 
the  rubnc  of  the  report :  ^  Opinions^  that  where  a  series  of  im- 

f>lied  entries  have  been  taken  during  the  life  of  the  vassal  who 
ast  paid  a  casualty,  on  the  death  of  the  latter  the  superior  s 
right  to  another  casualty  emerges  against  the  vassal  last  im- 
phedly  entered,  but  that  he  has  no  claim  against  any  inter- 
niediate  vassal  in  respect  of  his  implied  entry."  Certainly  a 
superior  had  no  such  claim  under  the  old  law,  and  his  rights 
seem  exactly  similar  under  ''The  Conveyancing  (Scotland) 
Act  1874,"  which  specially  provides  [§  4  (3)]  that  under  it  a 
superior  shall  not  be  entitlea  to  exact  a  casualty  '^  sooner ''  than 
formerly.  But  the  position  of  matters  is  entirely  different  when 
'*  the  series  of  implied  entries "  have  taken  place  after  the  death 
*^  of  the  vassal  who  last  paid  a  casualty/'  and  it  is  in  these 
special  circumstances  that  the  doubt  above  indicated  arises,  and 
will  continue  to  arise,  unless  it  can  be  held  as  impliedly  settled 
by  the  case  under  consideration.  Be  that  as  it  may,  that  case 
was  certainly  not  a  good  one  wherein  to  determine  the  pure 
point  of  law,  for  the  initial  writ  in  it,  as  well  as  in  the  former 
proceedings  against  Mr.  Palmer,  was  a  summons  of  declarator, 
etc.,  in  terms  of  Schedule  B  of  the  1874  Act.  Now  this  is  the 
modem  equivalent  for  the  old  action  of  declarator  of  non-entry, 
which,  it  is  well  known,  was  competent  only  against  the  present 
proprietor  for  the  casualty  payable  upon  his  own  entry,  and  there- 
fore, as  a  matter  of  fact,  the  form  of  Mr.  Mounsey's}!r«^  proceed- 
ings against  Mr.  Palmer  precluded  him  from  making  a  second 
demand  in  the  same  tenns  and  against  the  same  person. 

Assuming,  however  (as  may  fairly  be  done),  that  the  case  in 
question  did  not  settle  the  point  of  law  arising  in  the  special  circum- 
stances last  above  mentioned — ^that  is,  where  the  series  of  implied 
entries  have  occurred  after  the  death  of  the  vossal  who  last  paid  a 
casualty — then  it  is  within  the  scope  of  this  article  to  deal  with  that 
point  of  law  without  adverting  to  the  correctness  or  incorrectness 
(from  the  writer's  point  of  view)  of  the  decision  in  Mauneey  v. 
Palmer.  In  cases  involving  the  respective  rights  of  superior  and 
vassal  under  the  1874  Act,  reference  is  almost  constantly  made  to 
the  former  law,  and  it  is  here  desirable  to  direct  attention  to  a 
series  of  decisions  which  have  made  a  very  material  alteration  on 
that  law.  These  decisions  were  given  in  the  following  cases,  viz., 
Sivright  v.  Straiton  Estate   Coy.y  8th  July  1879,  6  Ket.  1208 ; 
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Stmitm  Estate  dry.  v.  Stephens,  16th  December  1880,  8  Bet  299 ; 
Steuart  r.  Murdoch  Sf  Rodger,  6th  June  1882  ;  and  Campbell  v. 
Stwarts,  lltb  December  1884  (the  two  latter  cases  being  reported 
in  the  Scottish  Law  Beporter  under  the  above  dates) ;  and  the 
result  deducible  therefrom  is  that  a  casualty  of  composition  is  now 
due  when  demandable.  Prior  to  the  1874  Act,  the  distinctly 
settled  principle  of  law  was  that  such  a  casualty  was  not  due  until 
demanded,  and  the  dictum  that  two  casualties  could  not  be 
demanded  at  the  same  time  was  merely  the  result  of  that  principle 
coupled  with  the  fact  that  the  superior's  only  remedy  for  non- 
payment of  the  casualty  due  by  an  unsfhtered  vassal  was  the  action 
of  declarator  of  non-entry  above  mentioned.  It  is  of  the  very 
essence  of  such  an  action  that  two  of  them  could  not  be  com- 
petently raised  at  the  same  time  and  against  the  same  vassal,  and 
Mr.  Monnaey  has  found  to  his  cost  that  the  same  rule  applies  to 
the  modem  equivalent — an  action  of  declarator  and  payment  as 
provided  for  in  the  1874  Act. 

The  dictum  that  two  casualties  could  not  be  exacted  at  the  same 
time  did  not,  however,  apply  to  every  set  of  circumstances  under 
the  old  law ;  for  instance,  if  a  superior  did  not  exact  a  composition, 
upon  delivery  to  his  vassal  of  a  charter  of  confirmation,  he  was 
entitled  to  exact  it  afterwards  in  virtue  of  the  saving  clause  in 
the  charter — salvo  fure  meo  et  cujtis  libet — and  there  is  nothing  in 
the  institational  writers  to  show  that  this  right  was  cut  off  by 
anything  short  of  the  lone  nemttve  prescription ;  and  supposing 
the  superior  did  not  insist  m  his  right  until  after  the  deatn  of  his 
vassal,  by  which  time  the  lands  had  passed  into  the  hands  of  a 
Angular  sacoessor,  it  surely  cannot  be  maintained  that  the  superior 
would  not  have  been  entitled  to  raise  an  action  of  declarator  of 
non-entry  against  the  then  proprietor  with  a  view  to  payment  of 
a  composition  upon  his  entir,  and  also  to  sue  a  personal  action 
sgainst  the  representatives  of  the  grantee  in  the  above-mentioned 
charter  of  confirmation  for  payment  of  what  was  due  for  the  entry 
thereby  given.  It  is  evident  that  such  personal  action  was  the 
soperior's  only  remedy  against  said  representatives,  for  the  grant- 
ing of  the  charter  of  confirmation,  of  course,  precluded  a  declarator 
of  non-«ntry — indeed,  by  deliverv  of  that  charter  the  composition 
ceased  to  be  a  dehUum  fundi,  and  became  a  mere  personal  claim. 

Now  the  position  of  a  vassal  who  is  impliedly  entered  with  the 
superior  in  virtue  of  sec.  4  of  the  1874  Act  is  (with  the  modifica- 
tions ailer-mentioned)  analogous  to  that  of  a  vassal,  who,  under 
the  former  law,  had  obtained  from  his  superior  a  charter  of  con- 
firmation containing  the  usual  saving  clause,  but  from  whom 
payment  of  a  composition  had  not  been  demanded  at  the  delivery 
of  that  deed.  SuD-sec.  2  of  the  above  section  enacts  that  every 
proprietor,  infef t,  shall  be  deemed  to  be,  as  at  the  date  of  his  infeft- 
loent,  duly  entered  with  the  superior  "  to  the  same  effect  as  if  such 
superior  had  granted  a  ivrit  of  confirmation  according  to  the  existing 
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law  and  practice;*^  but  this  is  so  far  modified  bj  the  declarations 
contained  in  snb-secs.  3  and  4,  **  that  such  implied  entry  shall  not 
entitle  any  superior  to  demand  any  casualty  sooner  than  he  could 
by  the  law  prior  to  this  Act,"  and  that  **  a  superior  who  would 
but  for  this  Act  be  entitUd  to  sut  an  a^ion  of  dedarator  of  non^ 
entry  against  the  successor  of  the  vassal  in  the  lands  •  •  •  may 
raise  .  •  •  against  such  successor,  whether  he  shall  be  infeft  or 
not,  an  action  of  declarator  and  for  payment,"  in  terms^of  Schedule 
B  of  the  Act.  Under  the  former  law  a  superior  was  entitled  to 
demand  a  casualty  whenever  the  lands  were  in  non-entry,  and,  if 
we  follow  out  the  above  analogy — keeping  in  view  the  foregoing 
modifications,  and  the  new  rule  before  stated,  that  a  casualty  is 
now  due  when  demandable — we  arrive  at  the  following  theory 
regarding  the  rights  and  obligations  arising  from  an  implied  entry, 
viz.,  That  a  superior  is  entitled  to  a  casualty  from  each  vassal 
who  gets  the  benefit  of  an  implied  entry,  in  virtue  of  the  1874 
Act,  under  circumstances  in  which,  according  to  the  previously 
existing  law,  the  lands  w*ould  have  been  in  non-«ntry,  and  that 
the  superior's  remedy  for  non-payment  is  a  real  or  a  personal 
action  according  as  such  vassal  is,  or  is  not,  proprietor  of  tne  lands 
in  question  at  the  time  when  the  casualty  is  actually  demanded. 
Let  us  apply  this  theory  to  the  case  of  a  series  of  implied  entries 
taking  place  after  the  death  of  the  vassal  who  last  paid  a  casualty : 
A.  (who  has  paid  a  casualty)  dispones  certain  lands  to  B.,  who  is 
infeft  in  1875.  B.  sells  to  C.  who  is  infeft  in  1878.  C.  sells  to 
p.  who  is  infeft  in  1884.  A.  dies  in  1876 ;  B.  in  1883 ;  and  C. 
in  1884.^  Under  the  old  law  the  superior  could  have  demanded 
a  casualty  fnxa  B.  upon  the  death  of  A.  in  1876-— he  would  have 
had  no  claim  against  C,  because  B.*s  entry  kept  the  fee  full  till 
1883,  by  which  time  C.  had  ceased  to  be  proprietor,'  and  he  would 
have  been  entitled  to  a  casualtv  from  D.  upon  the  death  of  B. 
in  1883 ;  and  the  presently  existmg  law  savs  that  he  is  not  to  be 
entitled  under  it  to  demand  these  casualties  sooner  than  these 
dates,  and  it  also  says  that  said  casualties  are  now  due  when 
demandable.  If  under  the  former  law  the  superior  had  granted 
to  B.  in  1876  a  charter  of  confirmation  (salvo  jure,  etc.),  but  had 
not  got  payment  of  his  casualty,  he  would,  at  the  present  date, 
have  had  his  action  of  declarator  against  D.,  and  a  personal  action 
against  B.'s  representatives  for  the  sums  due  by  them  respec- 
tively ;  and,  according  to  the  above  theory,  the  superior  will,  in 
similar  circumstances  (mtUatis  niiUandis)*  under  the  Act  of  1874, 

^  The  above  is  to  be  distinguished  from  the  Buppofiititious  case  stated  in  the 
note  to  the  Lord  Ordinary's  interlocutor  in  Monnsey  v.  Palmer:  in  it  the  trans- 
miasions  all  take  place  daring  the  life  of  A.  Of  ooorw  if  A.  had  lived  till  1888, 
the  saperior  would  have  been  entitled  to  only  one  casualt  j  pavabie  by  D. ;  and 
the  death  of  B.  or  C.  tkerea/ier  would  have  given  him  no  further  claim. 

*  See  footnote  3. 

*  B/s  iufeftinent  now  implies  an  entry  as  if  he  had  obtained  from  his 
supifrior  a  charter  or  wiit  of  confinuaiion.     According  to  the  theory  above 
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be  entitled  to  raise  an  action  of  declarator  (in  the  new  form) 
against  D.,  and  a  personal  action  against  B/s  representatives — 
indeed,  this  riglit  of  personal  action  is  specially  reserved  in  the 
Act,  sec.  4y  sub-sec.  2,  where  it  is  provided  that,  notwithstanding 
an  implied  entry,  ''the  proprietor  last  entered  in  the  lands  {ie. 
each  proprietor  infeft  therein),  and  his  heirs  and  representatives, 
shall  continue  personally  liable  to  the  superior  for  payment  of  the 
whole  feu-duties  affecting  the  said  lands^  and  for  performance  of 
the  whole  obligations  ox  the  feu,  until  notice  of  the  change  of 
ownership  of  the  feu  shall  have  been  given  to  the  superior." 
Probably  if,  upon  receiving  auch  notice,  the  superior  did  not  insist 
on  hia  rights,  he  might  be  afterwiirds  barrea  by  mora,  but  this 
does  not  afiTect  the  general  views  above  stated. 

If  these  Tiews  be  correct,  then  the  result  of  a  series  of  implied 
entries  occurring  after  the  death  of  the  vassal  who  last  paid  a 
casualty,  where  the  paHies  so  entered,  or  some  of  them,  have  also 
died,  will  be  to  entitle  the  superior  to  two  or  more  casualties  of 
composition,  but  only  for  the  casualty  due  upon  the  entry  of  the 
then  existing  proprietor  will  he  have  a  right  of  real  action.  As 
above  shown,  a  personal  action  would  be  his  remedy  against  the 
representatives  of  his  present  vassaPs  predecessors,  and  it  is  just 
possible  that  they  might  eoo  eontrcictu  have  a  right  of  recourse 
against  their  respective  disponees.  If  this  be  so,  then  the  point 
above  touched  upon  is  one  of  the  utmost  moment  in  the  sale  and 
transfer  of  land,  and  in  the  management  of  trust  estates,  and  it 
would  be  well  if  it  were  definitely  and  authoritatively  settled  once 
and  for  ever. 


THE  WEST  AFRICAN  CONFERENCE. 

The  West  African  Conference  is  at  present  meeting  in  Berlin. 
It  has  been  called  together  at  the  instance  of  Prince  Bismarck, 
and  its  object  is  to  define  the  position  that  is  to  be  occupied  by  a 
^reat  corporation,  styled  the  International  African  Association. 
This  association  was  formed  to  develop  the  trade  of  the  River 
Congo— a  river  the  commercial  value  of  which  has  been  shown  to 
Europe  and  America  by  the  discoveries  of  Mr.  Stanley.  The 
river  itself  had  not  been  discovered  by  him,  but  he  has  explored  it 
to  its  sources.  From  him  we  learn  that  it  is  an  immense  river 
that  rises  in  Lake  Bemba,  about  700  miles  west  of  Zanzibar,  and 
flows  through  and  waters  a  most  interesting  part  of  Central  Africa. 
Its  mouth  had  been  discovered  by  a  Portuguese  traveller  in  the 

stated,  the  superior  oonld,  under  the  present  law,  have  no  claim  against  G.  or 
Itis  representatives,  because  tibe  fee  being  fall  (by  implication)  daring  the  whole 
of  C/t  proprietonhip,  it  is  evident  that  his  implied  entry  was  not  an  '*  entry 
niMier  drcnmatoncea  in  which,  according  to  the  preTioasly  existing  law,  the 
iaads  wonld  have  been  in  non-entry/* 
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15th  century,  and  Portugal  claims  possession  over  the  mouth  of 
this  great  river,  and  over  a  large  tract  of  country  adjoining. 
France  has  settlements  to  the  north  of  the  mouth,  and  besides 
claims  possession  of  a  tract  of  country  on  the  north  side  of  the 
river  at  Stanley  Pool,  above  the  region  of  the  Portuguese  claim. 
Germany,  the  United  States,  and  Belgium  would  all  like  posses- 
sions seemingly,  and  probably  this  country  also  would  like  to  have 
a  footing  in  this  newly  discovered  region.     Probably  the  powers 
may  acquire  parts  of  this  territory,  but  in  the  meantime  they  are 
met  to  define  the  position  to  be  occupied  b}*  a  great  trading 
corporation.    This  African  Association  is  to  open  the  river  to  the 
trade  of  all  nations, — ^to  be,  if  not  an  international  colony,  at  least 
an  international  association.    This  design  seems  to  indicate  a  new 
departure  in  colonization.    If  the  river  had  been  opened  to  trade 
last  century,  the  different  nations  interested  would  have  fought  for 
its  possession,  and  the  successful  nation  or  nations  would  have 
annexed  it,  and  imposed  such   conditions  on  its  navigation  as 
seemed  good  to  them.    Now  people  seem  to  be  more  sensible. 
They  want  to  open  it  to  commerce  without  war.     It  is  to  afford 
means  for  the  expansion  not  of  Britain  or  any  other  nation,  but 
for  the  world.     Last  century  was  the  great  period  of  our  expan- 
sion.    We  fought  with  France,  and  in  America  and  India  we 
were  successful,  and  in  the  South  Seas  we  founded  immense 
colonies.     We  have  almost  as  much  territory  as  we  desire  or  could 
well  govern.    Now  the  other  nations  of  Europe,  and  also  the 
United  States,  seem  bent  on  increasing  their  colonies, — such  as 
have  colonies  to  increase  them,  and  such  as  have  not  to  acquire 
them.    This  general  wish  for  development  permits  of  its  being 
clone  peacefully ;  hence  the  conference.    If  only  one  or  two  powers 
desired  the  River  Congo  there  would  obviously  be  no  conference, 
and  there  would  very  probably  be  a  war.    It  is  only  because  all 
the  civilized  powers  are  eager  to  expand  themselves  and  their 
trade  that  the  African  Association  can  be  formed,  as  it  will  afford 
to  all  equally  an  outlet  for  their  energy.    This  of  course  is  if  it 
be  successful,  about  which  there  may  be  two  opinions,  and  which 
we  shall  consider  later  on.     At  the  same  time  it  is  auite  proper  to 
consider  how  this  association  may  affect  Great  Britam.     Probably, 
with  its  numerous  and  complicated  interests  at  home  and  abroaci, 
Britain  would  have  been  glad  if  the  Congo  had  continued  to  flow 
through  an  unexploi'ed  land,  and  if  no  adventurous  traveller  had 
crossed  the  Dark  Continent.     But  the  Congo  has  been  explored, 
and  Oreat  Britain  has  recognised  the  association  by  entering  into 
a  convention  with  it,  and  sending  a  representative  to  the  confer- 
ence.   Britain  does  not  therefore  mean  to  keep  Africa  to  itself. 
It  could  not  probably  if  it  had  tried,  but  it  has  not.     Formerly  we 
looked  with   the   utmost  jealousy  on   all  colonizing  by  foreign 
powers,  and  we  do  still.    At  the  same  time  it  is  difficult  to  see 
what  interest  we  have  to  prevent  it  in  the  centre  of  Africa,  and 
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the  present  scheme  is  certainly  more  popnlar  here  than  annexation 
of  the  Congo  by  any  Stat«  would  have  been.  It  is  true  we  had 
agreed  to  recognise  Portugal's  claim  to  the  mouth  of  the  river,  but 
as  the  other  powers  will  not^  its  claim  will  not  go  for  much,  and 
the  refusal  ot  the  other  powers  to  recognise  it  is  not  against  our 
interest.  We  could  not  well  have  taken  the  Congo;  and  that 
being  so,  an  international  association  gnaranteeing  us  the  privileges 
of  the  most  favoured  nation,  is  the  mode  of  developing  it  that  will 
be  least  detrimental  to  us.  The  Congo  basin  is  as  large  as  India. 
We  do  not  want  another  India,  especially  at  present  when  our 
bands  are  full  with  questions  arising  from  our  interests  in  Egypt, 
India,  the  Cape,  and  Australia.  It  is  said  by  some  that  the 
association  may  stretch  across  the  continent,  and  affect  our 
interests  in  Zanzibar,  but  this  very  remote  contingency  need 
hanlly  be  discussed.  A  white  lifUf  as  this  project  has  been  called, 
across  the  Dark  Continent  will  not  be  drawn  for  many  a  long  day 
to  come.  Nor  will  the  existence  of  the  association  affect  our 
possessions  at  the  Cape.  There  will  be  no  pressure  of  tribes  on 
our  frontiers  there.  And  there  will  be,  on  the  other  hand,  a  great 
gain  to  as  in  possessing  a  fresh  outlet  to  our  commerce.  We  are 
therefore  going  to  welcome  the  International  Association  as  a 
friend.  To  assure  it  of  success,  Mr.  Stanley  demands  for  it — ^that  it 
shall  be  recognised  by  the  powers,  that  its  limits  be  fixed,  and  that 
it  be  declared  neutral.  As  to  the  recognition  all  the  powers  except 
Portugal  will  agree  to  do  this,  and  Portugal  will  be  bound  to  do 
so  also.  Perhaps  some  do  it  more  willingly  than  others.  France, 
for  instance,  does  not  seem  to  be  very  enthusiastic  about  it. 
Britain  has  agreed  to  recognise  it,  and  has  entered  into  a  conven- 
tion with  it.  It  guarantees  as  in  return  the  privileges  of  the  most 
favoured  nation.  Becognition  will  give  it  a  position  as  a  State, 
and  it  will  for  certain  purposes  enter  the  family  of  nations.  In 
the  next  place  it  is  to  have  its  limits  fixed.  The  scope  of  the 
conference  is  the  geographical  limits  of  the  River  Congo,  and 
within  this  it  will  have  its  territory  defined.  The  conference  does 
not  deal  with  the  acquisition  of  territory  by  other  nations,  though 
Germany  desired  this  to  be  included,  at  least  no  special  regulations 
are  to  be  created  for  acquisition  of  territory  in  the  Congo  district ; 
but  the  general  rules  in  regard  to  the  appropriation  of  territory 
may  be  discussed,  and  other  nations  possess  and  may  acquire 
teiritory  in  this  part  of  Africa.  No  doubt  questions  may  arise 
between  it  and  the  colonies  of  the  different  powers,  but  this  is  a 
necessity  of  the  case,  and  probably  any  such  questions  can  be 
amicably  settled.  But  at  present  there  is  certamly  enough  land 
to  carve  out  a  gigantic  territory  for  this  association  to  extend  its 
operations  over.  It  will,  of  course,  have  jurisdiction  within  its 
territory ;  but  until  it  has  established  coarts  of  justice,  British 
consular  courts  are,  under  our  convention,  to  decide  questions 
affecting  British  subjects ;  and  probably  other  powers  have  made 


184  THK  WEST  AFKICAN  CONFfiBENCS. 

similar  agreements.    In  the  third  place,  the  association  is  to  be 
declared  neutral.    The  trade  in  the  river  is  to  be  open  to  the  fla^ 
of  all  nations.    There  %yill,  of  course,  be  dues  payable  io  pay 
expenses,  but  the  intention  is  to  keep  these  down*    It  is  also  the 
intention  to  treat  every  nation  on  an  equality,  and  the  favoured 
nation  clause  that  is  in  our  convention  was  probably  inserted  as  a 
clause  of  style,  though,  of  course,  it  might  oecome  of  use,  and  is 
at  any  rate  a  necessary  clause  to  insert.    If  these  three  conditions 
of  recognition,  delimitation,  and  neutrality  can  be  obtained,  it  is 
hoped  tnat  the  association  will  be  a  success,  but  it  will  not  if  they 
cannot.  .  This  is  not  the  proper  place  to  ask  whether  the  Congo 
basin  can  ever  be  colonized  oy  Europeans.    A  question  like  this 
must  be  decided  on  the  evidence  of  travellers  and  geographers,  but 
there  can  be  nonobjection  to  noting  where  the  home  of  the  associa- 
tion is  to  be.    The  river  flows  through  the  centre  of  Africa.     It 
crosses  the  equator  at  one  part,  and  enters  the  Atlantic  in  the 
sixth  degree  of  south  latitude.    It  must  therefore  be  very  warm, 
to  put  it  mildly.    One  would  think  at  any  rate  that  it  could  never 
be  colonised  in  the  way  that  Australia  is  for  instance,  but  it  could 
probably  be  inhabited  as  India  is.    But  passing  this  question-— on 
which  we  can  be  certain  the  conference  is  well   aavised — ^this 
association  is  in  many  ways  remarkable,  and  is,  as  we  remarked 
above,  a  new  departure.    The  yery  name  has  a  commercial  sound 
about  it.    It  has  not  taken  a  territorial  name,  but  it  is  named  as 
we  name  our  societies,  whether  for  trade  or  the  spread  of  know- 
ledge.   The  United  States  of  America  is  not  a  territorial  name, 
but  at  least  it  conveys  the  idea  of  a  nation.    It  will  not  be  a 
colony    or    dependency    of    Europe,    but   it  will    be    a    great 
dependency  ot    commerce.     One    cannot  help  also  remarking 
on  the  condition  of  neutrality  with  which  it  js  to  be  fenced. 
The  other  conditions  of   recognition   by  the   powers,   and    de- 
limitation of   its    boundaries,  are  necessary,  but  neutrality    is 
different.    This  condition  is  no  doubt  favoured  by  its  royal  patron, 
the  King  of  the  Belgians,  but  it  will  be  most  favourably  regarded 
by  merchants.    Iteutrality  is  a  curious  condition  for  a  new  State. 
It  will  not  have  to  fight  its  way,  but  it  will  be  made  and  its 
existence  will  be  guaranteed.    There  may  be  development,  but 
there  will  be  no  expansion  of  this  State.    It  will  come  into  exist- 
ence full  grown.    Belgium  is  a  neutral  State,  but  it  is  yeiy 
different.    In  former  times  it  had  been  the  battle-field  for  Europe. 
To  prevent  this  it  was  declared  neutral  by  the  powers.    But  then 
Belgium  is  a  highly  civilized  countxy,  and  fully  developed,  and  one 
that  cannot  be  re^urded  with  hostility  by  any  other  nation.    The 
International  African  Association  is  different.    It  is  not  developed, 
and  it  cannot  be  said  that  it  may  not  be  yiewed  with  hostility  or 
jealousy  by  forei^^  nations.    In  fact,  neutrality  is  an  expression 
used  by  diplomatists,  and  its  meaning  is  not  at  all  clearly  defined. 
One  can  understand  a  nation  remaining  neutral  during  a  war 
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between  other  nations,  but  to  be  neutral  constantly  and  have  its 
territoiy  declared  inviolate,  and  this  for  a  State  to  be  planted  in 
the  centre  of  Africa  alongside  the  dependencies  of  other  powers, 
and  in  a  savage  land,  looks  verj  like  a  condition  that  means 
Teiy  little.  One  would  almost  prophesy  that  in  the  event  of  any 
complications  arising  the  guaranteeing  powers  would  be  moved  by 
different  motives,  and  the  neutrality  would  keep  the  State  power- 
less bat  would  not  keep  it  safe.  But  perhaps  these  remarks  are 
not  applicable  to  the  International  African  Association.  Its  aim 
is  commercial  no  doubt,  but  it  is  also  philanthropic.  It  means  to 
extend  to  central  Africa  the  advantages  of  civilization.  This  can 
only  be  done  if  civilized  people  go  into  it,  and  trade  is  the  induce- 
ment that  can  be  held  out.  In  other  ages  very  little  trade  was 
carried  on  with  the  negroes,  except  the  trade  in  human  beings. 
This  of  coarse  will  be  strictly  suppressed.  All  the  powers  and 
inflaence  that  the  association  possesses  will  be  directed  to  this  end; 
and  when  we  consider  the  composition  of  the  association  we  need 
not  fear  that  it  will  become  lax  in  this  respect.  It  is  a  startling 
fact  to  learn  that  slavery  practically  does  exist  to  a  large  extent 
in  the  country  surrounding  the  Congo.  If  the  association  effects 
the  suppression  of  this  awful  trade,  it  will  have  accomplished  more 
than  this  country  has  been  able  to  do.  This  task  will  not  be 
easy.  The  association  will  require  a  vigilant  police,  and  be  pre^ 
pared  to  take  adequate  measures.  Now  it  is  when  it  will  be 
exercising  such  sovereign  powers  that  it  may  excite  the  jealousy 
of  other  nations,  and  this  is  one  of  the  times  when  its  neutrality 
will  be  of  the  first  importance  to  it.  It  would  be  a  crying  shame 
if  it  were  hindered  from  acting,  and  if  the  nentralitv  were  useless. 
Apart  altogether  from  neutrality,  however,  it  could,  act  probably- 
more  freely  than  any  political  nation  could.  Its  motives  would  be 
less  apt  to  be  misunderstood.  For  instance,  many  people  misunder- 
stand the  motives  of  this  country ;  they  say  we  suppress  slavery  to 
gain  influence  over  the  natives  in  defiance  of  the  rights  of  other 
nations.  This  could  not  be  said  of  the  association.  It  can  never  be 
an  aggressive  State  under  its  present  constitution,  and  could  not 
exist  without  the  recognition  of  the  powers.  It  is  probably,  there- 
fore, the  most  suitable  agency  for  suppressing  the  slave  trade.  It 
is  to  be  hoped,  therefore,  that  whether  a  permanent  neutrality 
gnaranteed  by  the  powers  is  a  jural  relation  in  which  a  nation 
can  exist,  the  African  Association  will  long  enjoy  the  practical 
advantages  of  such  a  State. 

The  government  of  the  association  is  to  be  entrusted  to  a  chef 
iHat  and  council.  This  form  of  constitution  is  the  best  that  can 
be  devised,  and  the  wishes  of  the  settlers,  traders,  and  inhabitants 
<^n  be  attended  to  under  it  very  well.  In  States  like  the  Congo, 
State  people  desire  a  firm  government.  Of  course  it  is  desired  to 
have  a  popular  government;  but  one  on  which  public  opinion  can 
operate  is  what  is  required.    The  natives  ought  to  have  a  govern-* 
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ment  that  vi'ill  protect  them  from  oppresnon,  and  the  traders  who 
may  dwell  in  it  will  do  so  only  for  a  period  of  their  liresy  and  will 
not  take  the  keen  interest  in  local  politics  that  we  do  here  for 
instance.  A  government  therefore  that  will  be  just, — that  will  ad- 
vance civilization  by  repressing  the  slave  trade  and  other  barbarian 
customs, — will  command  the  respect  of  all  strangers  interested 
in  good  government,  and  will  also  command  the  respect  of  all  who 
are  subject  to  it.  Beligions  freedom  will  be  granted  to  all,  and 
taxes  will  only  be  levied  to  defray  necessary  expenses. 

There  is  one  other  point  in  regard  to  the  conference  which  we 
should  like   to  mention.     We  mentioned  above  that  Germany 
proposed  to  discuss  the  terms  on  which  foreign  nations  can  acquire 
territory  in  this  part  of  Africa.    Our  Foreign  Office,  before  sending 
a  representative  to  the  conference,  pressed  for  an  explanation  of 
what  this  meant ;  and  the  reply  given  by  Prince  Bismarck  was 
that  all  that  was  proposed  was  to  consider  the  rules  regulating 
the  acquisition    of   unappropriated    territory  recognised  by  the 
judges  and  jurists  of  all  lands.    This  explanation  was  considered 
quite  satisfactory,  and  our  representative  went  prepared  to  discuss 
this  question.     We  must  confess  we  should  like  an  explanation 
of  this  explanation.     There  are  a  great  many  terms  used  by 
diplomatists  the  meanings  of  which  do  not  make  themselves  clear 
to  the  uninitiated.     Decisions  by  judges  when  they  can  be  got  are 
very  usef  al,  and  the  writings  of  jurists  are  of  great  importance, 
but  beyond  the  general  rule   that  the  first  comer  can  acquire 
unappropriated  land  there  has  not  been  much  elaboration  of  this 
subject.     It  is  only  when  there  are  several  claimants  that  questions 
arise,  and  in  central  Africa  there  are  many  claimants.    The  claim 
of  Portugal  to  the    territory  at  the  month    of  the  Congo    is 
disputed,  and  the   French  claims  are  scarcely  defined,  and  are 
certainly  large.     Will  the  conference  deal  with  these  and  similar 
claims  t    It  is  thought  not.    But  if  the  conference  can  develop 
international  law  in  this  respect  it  will  gain,  in  the  opinion  of 
lawyers  at  any  rate,  a  reputation  greater  than  that  which  has 
attended  many  anoUier  meeting  of   the  representatives  of  the 
great  powers.    This  is  a  subject  on  which  much  is  to  be  done^ 
and  we  shall  look  on  its  deliberations  with  great  interest. 


THE  PROPOSED  MERCANTILE  CODE. 

On  the  25th  of  February  last  a  deputation  from  the  Associated 
Chambers  of  Commerce  waited  upon  Lord  Chancellor  Selbome, 
in  order  to  urge  upon  him  their  opinion  '*  that  the  increasing  com* 
plication  of  the  statutes  and  decisions,  and  the  increase  of  business 
communication  between  different  parts  of  the  United  Kingdom, 
rendered  it  highly  expedient  that  the  Commercial  Law  should  be 
reduced  to  a  codc)  and  should  be  made  uniform  withoat  farther 
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delay."  The  speakers  were  Mr.  Monk^  M.P.,  who  introduced  the 
depatation,  Mr.  Tritton  of  the  London  Chamber  of  Commerce, 
and  Sheriff  Dove  Wilson,  who  has  for  some  time  taken  a  leading 
part  in  this  movement,  and  whose  views  on  the  subject  were 
published  in  the  July  number  of  this  Journal  last  year.  Mr* 
Tritton's  leading  argnmeht  in  favour  of  the  proposition  above 
quoted  was  the  ignorance  of  commercial  law  which  existed  both 
among  legal  and  business  men,  and  the  desire  of  all  interested 
persons  to  obtain  a  law  which  should  be  more  simple  of  ascertain- 
ment and  more  certain  in  its  operation.  Mr.  Dove  Wilson,  on 
the  other  hand,  expatiated  on  the  inconveniences  arising  from  the 
minute  differences  between  the  law  of  Scotland  and  England  which 
still  exists  in  commercial  matters,  the  benefit  which  would  accrue 
from  uniformity  of  mercantile  law  in  the  United  Kingdom,  and 
the  importance  of  having  a  code  which,  while  securing  uniformity 
so  far  as  practicable,  would,  at  the  same  time,  constitute  a  '^  clear, 
compact,  concise,  and  intelligent  statement "  of  mercantile  law. 

We  should  have  thought  that  the  views  of  the  deputation  would 
have  received  a  ready  assent  from  so  great  an  anthorily  as  the 
Lord  Chancellor.  But  even  that  modest  anticipation,  which  must 
have  been  far  short  of  what  the  deputation  expected,  was  not 
realized.  Lord  Selborne  seems  to  have  the  practising  lawyer^s 
horror  of  making  any  admissions,  and  to  combine  with  it  the 
politician's  desire  to  avoid  giving  any  pledges.  He  could  not 
bring  himself  to  admit  the  desirability  of  a  codification  such  as 
the  deputation  suggested,  and  he  could  not  hold  out  the  smallest 
prospect  of  the  Government  finding  time  to  deal  with  so  vast  a 
subject.  He  hinted  plainly  enough  that  the  deputation  did  not 
unaerstand  the  difficulties  of  what  they  asked,  indicated  that  thev 
had  exaggerated  the  grievances  of  which  they  complained,  as  well 
as  the  utiuty  of  a  code  when  completed^  and  could  only  suggest  that 
if  codification  were  attempted  at  all  it  should  be  in  detail  by  private 
enterprise,  and  not  by  a  Royal  Commission  appointed  for  the 
purpose. 

It  may  be  useful  to  consider  in  detail  the  doubts  and  diffi- 
cnlties  suggested  by  the  Lord  Chancellor,  because  these  probably 
represent  tne  strongest  case  that  can  be  made  by  the  opponents 
of  codification.  The  attempt  to  show  that  the  inconvenience  to 
commercial  men  arising  from  the  uncodified  state  of  the  law 
has  already  been  remedied  to  a  large  extent,  seems  to  us  to  f aiU 
The  Chancellor  indicated,  as  subjects  upon  which  the  law  had 
already^  been  practically  codified,  merchant  shipping,  bankruptcy^ 
and  joint-stock  companies.  This  first  illustration  is  peculiarly 
unfortunate.  It  is  true  that  since  1854  a  series  of  statutes,  not 
far  from  twenty  in  number,  and  some  of  them  extending  to  enor- 
mous length,  have  been  enacted  by  Parliament  on  the  subject  of 
merchant  shipping ;  but  to  suggest  that  these  form  a  substitute 
for  a  code  of  Maritime  Laws,  is  merely  an  attempt  to  throw  dust 
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in  the  eyes  of  reformers.   As  they  now  stand,  nothing  could  well  be 
more  inconvenient  than  these  same  Merchant  Shipping  Acts.  Each 
repeals  some  section  enacted  by  its  predecessors,  and  an  effort  to 
find  what  is  the  law  on  some  particular  point  of  detail  would  involve 
enormous  labour  if  we  had  nothing  but  the  statute-book  to  ^o 
by.    Even  with  the  most  careful  indices  and  schedules  of  the 
numerous  sections  repealed, — such  as  are  provided  by  published 
handbooks, — the  labour  of  ascertaining  the  law  of  Great  Britain 
on    any  one    matter  dealt  with   in  these  Acts  is,   to  say   the 
least,  considerable ;  while  to  suppose  that  shipmasters  shall  be  prac- 
tically acquainted  with  their  contents  is  out  of  the  question.    The 
first  thing  that  requires  codification  is  this  very  law  of  Merchant 
Shipping  as  it  is  contained  in  the  st-atutes  since  1854.   Such  a  work 
would  be  eminently  desirable,  not  merely  in  order  to  simplify  the 
ascertainment  of  the  law,  but  also  to  give  an  opportunity  of  revising 
in  detail  the  provisions  of  the  leading  Acts, — ^many  of  which  have 
been  found  unworkable  or  positively  injurious  to  the  objects  which 
they  were  intended  to  serve.   But  even  such  a  codification  would  be 
only  a  short  step  towards  the  formation  of  a  code  of  Maritime  Law, 
The  Merchant  Shipping  Acts,  numerous  as  are  their  various  pro- 
visions, scarcely  touch  the  great  branches  of  Maritime  Law,  out  of 
which  most  disputes  arise.    They  deal  mainly  with  what  may  be 
called  police  regulations  applicable  to  shipping,  with  the  view  of 
protecting  seamen  in  their  dealings  with  owners,  diminishing  the 
number  of  casualties  at  sea,  affording  a  means  of  punishing  minor 
offences,  and  providing  for  the  greater  safety  and  comfort  of  the 
public  who  avail  themselves  of  sea-transport.    All  the  various 
matters  of  prime  importance  to  shipowners  and  merchants  — 
freight,  demurrage,  salvage,  bottomry,  average,  the  authority  of  the 
captain  to  bind  his  owners,  etc.  etc. — are  either  not  dealt  with  at 
all,  or  only  so  as  to  introduce  complexity  and  confusion  into  the 
law.     It  is  upon  these  subjects  that  it  is  specially  desirable  to  have 
a  code  that  shall  enunciate  the  general  principles  applicable ;  and 
it  is  just  exactly  these  which  are  still  left  to  be  evolved  out  of  the 
mass  of  precedent  which  constitutes  the  common  law*    It  is  sur- 
prising that  a  country  with  such  vast  shipping  interests  as  Great 
Britain  should  be  the  only  European  state  of  importance  which 
possesses  no  code  of  Maritime  Law,  but  it  is  still  more  surprising 
(though  it  may  be  characteristic  of  the  insular  prejudices   of 
Enghsh  lawyers)  that  so  great  a  judge  as  Lord  Seibome  should 
doubt  the  expediency  of  such  a  code. 

The  Chancellor's  other  illustrations  were  not  much  more 
fortunate.  The  Law  of  Joint-Stock  Companies  is  contained  in  a 
series  of  statutes  extending  over  a  period  of  twenty-two  years, 
and  does  not  embrace  the  rules  applicable  to  partnership  geue« 
rally.  The  Law  of  Bankruptcy  has  been  so  far  codified,  but  every- 
one knows  that  a  host  of  questions  relating  to  the  subject  are  not 
dealt  with  either  in  the  Scotch  or  English  Act.    Statutes  ^uclx 
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as  these  would  doabtless  facilitate  the  work  of  codification,  but 
thej  do  not  appreciably  diminish  the  necessity  for  it. 

The  second  objection  stated  by  the  Lord  Chancellor  amoanted  to 
an  expression  of  scepticism  as  to  the  ntility  of  codification,  except 
(and  the  admission  was  grudgingly  enough  given)  in  reference  to 
particular  subjects.  He  stated,  in  illustrating  his  views,  *'  that  any 
attempt  to  make  a  codification  or  digest  of  the  law  of  contracts  and 
the  law  of  agency  (which  was  a  brsmch  of  it)  would  be  found  practi- 
cally useless,  because  nearly  all  the  questions  that  arose  were  not  from 
the  difficulty  about  the  principles,  but  in  the  application  of  them.'* 
There  is  a  good  deal  of  truth  in  this  proposition ;  and  it  is  consoling 
i^  think  that  a  code  does  not  quite  do  away  with  the  necessity  for 
litigation.  But  it  by  no  means  follows  that  because  the  majority 
of  disputes  arise  out  of  the  difficulty  of  applying  principles,  that 
the  principles  themselves  should  not  be  clearly  laid  down  for  the 
goidance  of  the  public  A  legal  principle  may  be  perfectly  well 
settled,  and  yet  it  may  be  exceedingly  atfBcult  of  ascertainment. 
It  is  surprising  how  often,  when  a  rule  which  has  been  well  known 
and  long  acted  on  is  questioned,  there  is  a  difRculty  in  finding  any 
precise  statement  of  it  in  text-books  or  in  the  mass  of  reported 
cases ;  and  if  this  is  difficult  for  the  lawyer,  how  much  more  so 
for  the  commercial  man,  whose  interests  after  all  are  those  which 
require  to  be  considered.  It  is  certain  that  codification  does  tend 
to  diminish  litigation ;  and  it  does  so  largely  because  the  code 
affords  a  clear  and  concise  statement  of  the  principles  of  law,  and 
thereby  enables  every  man  of  business  to  apply  them  for  himself. 
Mach  litigation  that  never  enters  the  law  reports  is  begun  and 
carried  on  jfor  a  time  under  a  mistaken  view  of  the  law ;  and  even 
after  centuries  of  litigation,  there  are  many  principles  which  have 
never  been  authoritatively  settled.  Even  if  a  code  did  nothing 
more  than  state  the  general  principles  of  law  under  separate 
heads,  it  would  be  of  the  greatest  utility  in  regulating  intercourse 
betwixt  commercial  men. 

Bat  the  Lord  Chancellor's  doubts  as  to  the  utility  of  a  code 
vere  not  so  much  theoretical  as  practical.  They  seem  to  have 
been  largely  begotten  of  the  apparent  labour  and  difficulty  of 
bringing  into  a  digest  the  whole  mass  of  judge-made  law.  Yet 
the  Continental  codes  are  by  no  means  bulky  volumes;  and 
though  English  law  has  perhaps  been  more  developed  by  con- 
sistent decisions  than  that  of  any  other  European  country,  it 
woald  not  in  its  codified  state  necessarily  extend  to  greater 
dimensions  than  existing  codes.  There  is  no  branch  of  uie  law 
oat  of  which  more  actions  have  arisen  than  that  which  the  Lord 
Chancellor  gave  as  an  illustration  of  the  difficulties  attending 
codification ;  yet  the  Indian  Contract  Act  of  1872,  which  deals 
successfully  with  the  law  of  contracts, — including  sale,  agency, 
and  partnership, — extends  to  only  266  sections.  We  are  inclined, 
therefore,  to  think  that  the  labour  and  difficulty  of  preparing  a 
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code  have  been  much  exaggerated.  Other  countries  have  codes ; 
our  own  colonies  in  some  cases  possess  partial  codes ;  and  all  of 
these  would  be  more  or  less  useful  to  the  draughtsmen  employed 
upon  the  codi6cation  of  British  commercial  law.  But  if  the 
difficulties  were  twice  as  great,  why  should  we  shrink  from  what 
other  countries  have  successfully  accomplished  1  Have  we  no 
lawyers  to  whom  such  a  work  could  be  entrusted ;  or  is  our  com- 
merce of  such  small  dimensions  that  it  is  not  worth  while  to  relieve 
it  of  what  is  undoubtedly  a  tax  upon  its  energies  ? 

Considerations  of  this  kind  do  not  seem  to  have  occurred  to 
the  Lord  Chancellor.  The  practical  difficulties  in  the  way  of  an 
undertaking  such  as  the  deputation  suggested,  were  the  ever- 
recurring  refrain  in  his  harangue.  Mournfully  he  pointed  to  the 
fate  of  the  Criminal  Law  Consolidation  Bill,  of  which  even  he 
seems  to  have  been  at  one  time  sanguine ;  sadly  he  spoke  of  the 
erratic  habits  of  the  House  of  Commons;  the  accumulation  of 
business  in  the  present  circumstances  of  the  country ;  the  difficulty 
in  the  way  of  any  Government  which  attempted  to  manage  its 
followers  for  legislation  of  this  description.  It  is  probable  that 
his  despondency  is  well  founded  so  far  as  the  present  Parliament 
is  concerned ;  but  surely  the  outlook  for  the  future  is  not  so  utterly 
hopeless.  The  Criminal  Law  Consolidation  Bill  will  no  doubt 
become  law  in  the  first  session  of  next  Parliament ;  and  it  is  surely 
not  too  much  to  expect  that  in  ordinary  circumstances  some  branch 
of  commercial  law  might  be  successfully  codified  in  every  suc- 
ceeding session.  If  the  House  of  Commons  is  so  cumbrous  a 
machine,  that  domestic  legislation  (involving  no  party  questions) 
cannot  be  passed  through  it  with  reasonable  despatch,  the  sooner 
there  is  a  sweeping  reform  in  its  mode  of  operation  the  better  for 
the  country  at  large. 

As  some  kind  of  setK)ff  against  the  doubts  and  difficulties  with 
which  he  afflicted  the  deputation,  the  Lord  Chancellor  had  one  or 
two  suggestions  to  make.  In  the  first  place,  he  indicated  that  the 
work  snould  be  attacked  in  detail,  and  should  not  be  dealt  with  by 
a  Royal  Commission.  In  both  of  these  views  we  entirelv  concur. 
No  body  would  be  less  suited  to  frame  a  tentative  code  of  existing 
law  than  a  Royal  Commission.  But  the  only  alternative  suggested, 
that  the  work  should  be  carried  through  by  private  enterprise,  is 
eminently  unsatisfactory.  No  individual  or  body  of  individuals 
is  likely  to  have  a  sufficient  interest  in  any  one  branch  of  the  law 
to  incur  the  expense  and  labour  of  framing  even  a  partial  code  ; 
nor  would  a  digest  prepared  by  a  class  of  shipowners,  merchants, 
or  underwriters,  all  of  them  with  more  or  less  conflicting  interests,  bo 
free  from  the  suspicion  of  incorporating  amendments  in  favour  of 
its  authors*  interests.  The  work  of  codifacation  will  only  be  speedily 
and  effectually  performed  when  the  Government  entrusts  it  to 
the  hands  of  able  and  experienced  lawyers,  of  the  stamp  who  no^v 
employ  their  energies  in  the  preparation  of  text-books ;  and  it  is  not; 
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likelj  that  any  code  so  prepared  would  meet  with  serioas  opposition 
in  Parliament. 

The  Lord  Chancellor  brought  his  remarks  to  a  close  by  a 
reference  to  the  differences  between  English  and  Scotch  law, 
on  which  Sheriff  Dove  Wilson  had  spoken.  The  Timei  report 
is  to  this  effect:  —  "As  to  the  differences  between  England 
and  Scotland  in  this  matter,  he  thought  that  as  far  as  the 
Scotch  were  concerned,  if  they  would  point  out  the  differences 
in  this  case,  there  would  be  no  diiBculty  in  carrying  further  the 
work  which  was  done  to  a  certain  extent  in  1856,  and  removing 
as  far  as  possible  the  differences  between  the  two  countries.  .  .  . 
If  the  gentlemen  from  Scotland  were  in  a  position  to  suggest 
difficulties  that  might  be  removed  by  legislation  between  the 
application  of  commercial  law  in  England  and  Scotland,  and  which 
were  not  removed  by  the  Act  of  1856,  he  should  be  extremely 
happy  to  consider  any  suggestions  on  that  subject.'*  We  presume 
that  the  Ijord  Chancellor  intended  to  be  very  gracious,  and  from 
the  ordinary  standpoint  of  an  English  lawyer  we  can  well  believe 
that  he  imagined  his  words  would  have  a  soothing  effect  on  the 
deputation.  The  result,  however,  so  far  as  the  Scotch  members 
were  concerned,  must  have  been  very  different.  For  what  did  it 
all  mean  if  not  this :  "  Just  come  again  and  tell  me  where  you 
would  like  the  English  law  adopted  in  place  of  your  own,  and  I'll 
see  what  I  can  do  for  you."  It  is  not  upon  this  footing  that 
assimilation  will  ever  be  effected.  What  the  deputation  meant 
vas,  that  when  the  work  of  codification  was  taken  in  hand,  dif- 
ferences between  English  and  Scotch  law  might  be  removed,  not 
bj  adopting  the  English  rules  or  the  Scotch  rules  as  they  stand, 
but  by  adopting  those  which  were  found  to  be  the  best.  Scotch- 
nien  are  not  anxious  to  get  a  law  which  is  in  many  respects 
inferior  to  their  own ;  what  they  do  desire,  although  their  interests 
in  the  matter  are  no  stronger  than  those  of  our  friends  across  the 
border,  is  to  have  the  same  commercial  law  for  both  countries.  No 
piecemeal  legislation  will  ever  effect  this — ^nothing,  indeed,  short 
of  a  complete  code  framed  so  as  to  embody  the  best  provisions  in 
the  laws  of  each  country.  The  prospect  which  codification  holds 
out  of  assimilating  the  commercial  laws  of  Great  Britain  is  per- 
haps the  strongest  argument  in  its  favour. 

The  agitation  in  favour  of  codification  is  not  confined  to  this 
country;  indeed.  Great  Britain  seems  to  have  been  the  last  to 
awaken  to  the  necessity  of  something  being  done  to  introduce 
order  into  the  legal  chaos.  In  the  State  of  New  York,  the 
question  was  settled  in  principle  nearlv  fortv  vears  ago,  when  the 
constitution  directed  that  the  whole  law  of  the  State  should  be 
codified.  The  work  has,  however,  never  been  completed.  The 
Penal  Code  and  the  Codes  of  Civil  and  Criminal  Procedure, 
have  been  adopted  and  carried  into  operation,  but  the  Civil  Code 
has  not  yet  been  reached.    The  press  is,  however,  now  taking  up 
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the  matter  with  vigonr,  and  the  New  York  Weekly  Mail  and 
Express  published  in  January  of  this  year,  as  a  supplement,  a 

5aper  containing  the  draft  of  a  Proposed  Civil  Code  of  New  York. 
I'bis  document,  which  is  contained  within  the  limits  of  an  ordinary 
newspaper,  deals  with  the  whole  civil  law — and  is  thus  a  much 
more  ambitious  undertaking  than  the  Commercial  Co4e,  which 
is  all  that  the  supporters  of  codiBcation  in  this  country  mean^ 
while  aim  at.  A  document  of  this  sort  is  the  best  answer  to 
persons  who  are  oppressed  by  a  sense  of  the  labour  and  difficulties 
involved  in  preparing  a  code  for  the  United  Kingdom. 

.  Vfe  wonder  whether  the  Lord  Chancellor  had  ever  seen  this 
draft  code,  or  the  similar  code  actually  in  operation  in  the  State 
of  California,  when  he  turned  the  cold  stream  of  his  doubts  and 
difficulties  on  the  devoted  heads  of  the  deputation  from  the  Asso« 
ciated  Chambers  of  Commerce  f  £.  S* 
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We  notice,  in  the  first  place,  several  decisions  relating  to  process. — 
In  Mitchell  v.  Dunnetty  Jan.  6,  1885,  the  Second  Division  held 
that  an  individual  member  of  a  company  has  a  title  to  sue  an 
action  against  a  promoter  in  which  he  averred  that  he  had  been 
induced  to  take  snares  and  debentures  in  consequence  of  the  false 
and  fraudulent  representations  of  the  defender.  The  Lord 
Ordinary  had  held  that  the  action  must  be  at  the  instance  of  the 
defrauded  company,  and  Lord  Young  seemed  to  think  that  view 
possibly  soundL  in  so  far  as  the  loss  entailed  by  paying  calls 
was  concerned,  but  that  as  regarded  the  debentures  the  indi- 
vidual lender  and  not  the  company  was  the  proper  pursuer. 

In  Boston  v.  DUly  Jan.  7,  1885  (First  Division),  it  was  decided 
that  an  action  of  multiplepoinding  had  been  properly  brought 
under  the  following  circumstances.  Arrestments  were  used  in 
the  hands  of  the  holders  of  a  bill  and  cheque,  while  at  the  same 
time  delivery  of  them  was  demanded  by  a  party  who  claimed  to 
be  the  owner.  It  was  contended  that,  as  bills  and  cheques  were 
not  arrestable,  the  arrestees  ought  to  have  disregarded  the 
diligence,  and  were  not  entitled  to  their  expenses  out  of  the  fund 
in  medio.  The  Court,  however,  held  it  to  be  a  clear  case  of 
double  distress;  and  Lord  Shand  expressed  doubts  as  to  the  sound- 
ness of  the  decision  in  the  case  of  Mitchell  v.  Strachan^  8  Macp* 
154,  founded  upon  in  the  debate.  In  that  case  the  Second 
Division  refused  to  sustain  a  multiplepoinding  where  only  one 
arrestment  had  been  used. 

In  Stevens  v.  Stevens,  Jan.  23,  1885  (Second  Division),  a  man 
who  had  an  income  of  £138  per  annum,  but  who  had  an  annual 
outlay  of  £85y  and  was  burdened  with  the  support  of  an  invalid 
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son,  was  allowed  the  benefit  of  the  poor's  roll.  Lord  Craighill 
had  grave  doubts.  Lord  Young,  on  tne  other  hand,  should  have 
thought  the  case  too  clear  for  argument  had  it  not  been  for  his 
learned  brother's  doubts.  Lord  Craighill  said,  ^*  The  applicant  is 
the  owner  of  a  cart  and  horse,  and  that  seems  to  me  to  be  incon- 
sistent with  the  idea  of  his  being  put  on  the  poor's  roll."  Lord 
Young,  **  This  man  has  a  prcbabUis  causa  litigandi^  and  it  is 
ridiculous  to  say  that  a  man  who  has  a  free  income  of  £53  a  year, 
— ^just  about  a  pound  a  week, — and  who  has  to  support  an  invalid 
pown-up  son,  is  in  circumstances  to  bear  the  expenses  of  a 
Utieation  in  this  Court.    In  point  of  fact  he  cannot." 

In  Stctuirt  V.  See^  Jan.  23, 1885  (Second  Division),  Mr.  Steuart, 
of  Anchlunkart,  sought  to  suspend  a  decree  of  the  Sheriff  Court 
upon  this  ground :  1  he  summons  had  been  served  upon  him  by 
registered  letter  in  terms  of  the  recent  Act.  This  letter  was  not 
left  at  his  house,  but  apparentlv  obtained  at  the  post-office  by  a 
servant  who  was  in  the  habit  of  calling  for  letters.  Mr.  Steuart 
contended  that  the  terms  of  the  Act  had  not  been  complied  with. 
The  Court  would  not  listen  to  him.  *'  It  is  ridiculous,'  said  Lord 
Young,  **  to  say  that  while  if  a  registered  letter  is  delivered  to  the 
person  to  whom  it  is  addressed,  and  he  grants  a  receipt,  that  it  is 
safficient  citation  under  the  Act,  yet,  if  it  is  delivered  to  a  man 
whom  he  sends  for  it  and  he  grants  a  receipt  for  it,  that  is  not 
sufficient  citation."  He  was  further  of  opinion  that  the  suspender 
was  bound  to  have  stated  his  objections  to  the  Sheriff,  having  to 
prove  in  the  Court  from  which  the  citation  flowed  that  it  had  not 
reached  him. 

Patan  v.  Niddrie  and  Benhar  Coal  Company^  Jan.  14, 1885  (First 
Division),  related  to  the  competency  of  an  appeal  in  an  action 
brought  both  at  common  law  and  under  the  Employers'  Liability 
Act  1880.  Section  6th  of  that  Act  provides  that  an  action  may 
be  removed  to  the  Court  of  Session  in  the  manner  provided  by 
the  Sheriff  Court  Statute  of  1877,  ix.  not  later  than  six  days 
after  the  record  is  closed.  This  appeal  was  lodged  upon  the 
fifteenth  day  after  a  proof  had  been  allowed,  and  the  appellant 
argued  that  it  was  competent  under  section  40  of  the  Judicature 
Act  and  relative  Act  of  Sederunt  which  permits  this  interval  of 
time  to  elapse.  The  question,  therefore,  which  the  Court  was 
called  upon  to  decide,  was  whether  the  mode  of  appeal  under  the 
Judicature  Act  was  excluded  in  cases  founded  upon  the  Employers' 
Act  That  question  they  have  answered  in  the  negative.  *^  There 
is  nothing,**  remarked  the  Lord  President,  ''  inconsistent  in  the 
sobmstence  of  both  these  modes  of  removing  a  cause  from  the  one 
Court  to  the  other.  It  is  to  be  done  at  different  stages  of  the 
process — ^it  is  to  be  done  under  different  conditions  and  in  a 
different  manner ;  and  if  in  the  present  case  the  appellants  missed 
their  opportunity  of  removing  the  cause  from  the  Sheriff  Court 
under  the  Employers'  Liability  Act,  before  the  record  was  closed, 
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or  within  six  days,  thereafter,  there  is  nothing  to  take  away  from 
them  their  other  remedy  of  removing  the  cause  as  soon  as  an 
order  for  proof  has  been  pronounced." 

In  the  Olasgov)  Shipowners  v.  The  Clyde  Trudeee  and  Lord 
Blantyret  Jan.  30,  1885  (First  Division),  the  Court  allowed  Lord 
Blantyre,  who  alleged  that  he  had  an  interest  in  certain  operations, 
to  enter  appearance  in  an  action  of  interdict  brought  against  the 
Clyde  Trustees  te  prevent  their  operations  being  carried  on.    It 
was  contended  that  it  was  incompetent  te  sist  in  such  a  process 
any  party  against  whom  the  application  was  not  directed^  and  in 
support  of  his  contention  the  case  of  Ldin^e  Seunng  Machine 
Company  v.  Norrie  4r  Soms^  5  L.  29,  was  founded  upon.    That 
was  a  case   of   alleged   infringement  of   patent  —  the   parties 
interdicted  made  no  appearance,  but  a  third  party  alleged  that  he 
held  a  similar  patent  worked  by  them,  that  the  interdict  really 
applied  to  him,  and  he  asked  to  be  allowed  to  enter  as  respondent* 
This  the  Court  refused.    But  they  granted  the  motion  of  Lord 
Blantyre,  distinguishing  between   his  case  and  that  of  Norrie* 
The  operations  complained  of,  carried  on  by  the  Clyde  Trustees, 
were  in  point  of  fact  in  his  interest  and  not  their  own.     Lord 
M'Laren  said,  '^The  right  of  a  pursuer  to  bring  in  additional 
defenders  is,  we  know,  absolute,  should  he,  in  the  course  of  the 
proceedings,  discover  that  parties  having  an  interest  to  defend 
have  inadvertently  been  omitted.    The  right,  on  the  other  hand, 
of  a  defender  to  appear  is  one  of  a  more  limited  character ;  but 
considering  that  the  rights  of  a  pursuer  are  so  extensive,  the 
Court  should,  I  think,  allow  a  defender  to  appear  whenever  it 
can  be  shown  that  he  has  a  direct  interest  in  the  subject-matter 
of  the  action."    It  may  well  be  doubted  whether  there  was  any  real 
distinction  between  the  two  cases  had  the  circumstences  of  both 
been  disclosed.    But  in  the  latter  the  respondents,  who  entered 
appearance,  themselves  moved  that  intimation  of   the  process 
should  be  made  to  Lord  Blantyre. 

Kelating  to  the  law  of  sale  there  have  been  several  decisions.— 
In  Beeeley  4r  Co.  v.  M^Ewen^  Dec.  19,  1884  (Second  Division),  an 
article  was  rejected  as  disconform  to  contract;  and,  by  arrangement 
between  the  parties,  it  was  returned  in  order  to  be  altered.  It 
was  then  despatohed  by  rail  to  the  purchasers,  and  was  injured  in 
the  transit.  The  question  arose,  with  whom  lay  the  riskt — as  it 
was  proved  that  when  finally  sent  off  the  article  was  conform  to 
contract.  The  Court  held  that  it  had  become  the  property  of  the 
purchaser,  and  the  risk  lay  with  him. 

In  the  Coaie  Iron  a/nd  Steel  Company  v.  Oawan^  Jan.  6,  1885 
(Second  Division),  purchasers  were  held  not  entitled  to  reject  a 
patent  article  which  answered  to  the  description  in  point  of  size  and 
construction  upon  the  ground  that  it  did  not  accomplish  what 
from  that  descnption  might  have  been  expected  from  it.  The  pur* 
'^Vasers  had  ordered  ''  Patent  Gas  Proaucers  of  4  cwt.  per  hour 
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fiize."  It  wa3  proved  that  these  machines  did  not  consume  4  cwt 
per  hour ;  but  the  Court  held  this  fact  immaterial,  because  the 
seller,  who  was  not  the  patentee,  could  not  be  considered  to  have 
warranted  the  capacity.  Lord  Young  said,  ^^I  think  it  is  not 
doubtful  that  the  4  cwt«  an  hour  size  was  a  name  given  to  liis 
articles  by  the  patentee  according  to  tests  of  his  own.  It  was 
the  description  of  them  according  to  his  view.  The  defenders 
expected  that  they  would  literally  answer  that  description,  and 
were  honestly  disappointed  to  find  that  they  did  not.  But  I  think 
that  the  pursuer  exactly  executed  the  defender's  order." 

The  case  of  Heiman  v.  ffardie  Js  Co,^  Jan.  7,  1885  (Second 
Division),  is  instructive  as  an  illustration  of  the  kind  of  transac- 
tions which,  while  apparently  one  of  sale,  are  held  to  be  merely 
gambling.  Two  parties  living  at  a  distance  bought  and  sold  wheat 
by  mutual  transactions.  Each  occupied  at  different  times  the 
posiUon  of  purchaser  and  seller,  ^o  delivery  was  ever  made* 
and  accounts  wei-e  balanced  by  compensating  orders.  At  last  one 
pf  them  repudiated  one  of  the  orders.  An  action  was  brought  by 
the  other  for  the  loss  involved  by  this  repudiation, — assessed  as  the 
difference  between  the  contract  and  the  average  price  for  wheat 
on  the  last  day  of  delivery.  The  Court  held  the  case  revealed 
simply  a  set  of  gaming  transactions  or  wagers,  and  accordingly 
refused  to  enforce  the  bargain. 

We  now  come  to  certain  cases  having  reference  to  the  law  of 
master  and  servant. — In  IStuirp  v.  The  FcUhhead  Spinning  Company^ 
Jan.  30, 1885  (Second  Division),  we  find  a  girl  recovering  damages 
from  her  employers,  although  the  injuries  which  she  had  received 
from  a  machine  were  caused  by  her  own  act  committed  contrary  to 
orders.  The  ground  upoji  which  the  Court — reversing  both  Sheriff 
and  Sheriff-Substitute — went  was  this,  that  the  nature  of  the  work 
was  too  dangerous  for  a  girl  under  fourteen  to  be  engaged  in,  and 
that  the  defenders  were  to  blame  for  emploving  her  in  such  opera- 
tions. ^  It  would  be  superfluous  here,''  said  Lord  Craighill,  *'  to 
consider  whether  there  was  any  contributing  negligence,  because 
the  fault  being  that  a  girl  of  such  years  was  put  to  work  at  such 
a  machine  displaces  any  contentions  to  the  effect  that  she  was  so 
negligent  as  to  disentitle  her  to  reparation." 

Two  other  decisions  have  recently  been  given,  both  in  fiv.vour  of 
the  servants.  In  Irvine  v.  Dennystown  Forge  Company^  Feb.  3, 1885 
(Second  Division),  a  workman  was  injured  through  the  breaking  of 
a  bolt  It  was  proved  that  the  bolt  might  have  been  expected  to 
carry  a  greater  weight,  no  latent  defect  was  shown  tx>  exist.  The 
Court  held  that  there  was  a  want  of  proper  care  on  the  part  of  the 
employers,  and  affirmed  the  judgment  of  Sheriff-Substitute  Lees. 
Lord  1  onng  regretted,  in  the  first  place,  that  the  employers  had  not 
at  once  offered  compensation;  and  further,  that  after  a  fair  trial 
before  the  Sheriff  it  should  have  been  thought  necessary  to  take 
an  appeal  to  the  Courtof  Session.   With  reference  to  the  view  which 
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the  Sheriff  had  taken,  he  remarked,  "It  is  according  to  our  general 
and  consistent  practice — as  consistent  as  we  can  make  it — ^in 
a  question  of  mere  fact,  such  as  this  is,  not  to  interfere  with  the 
Sheriff's  judgment  before  whom  the  evidence  was  taken,  if  there 
is  no  miscarriase,  and  if  there  be  evidence  on  any  reasonable 
view  of  which  his  judgment  may  be  supported." 

In  Welsh  r.  Moir,  Feb,  4,  1885  (Second  Division),  a  workman 
was  killed  while  working  with  a  crane.  The  crane  broke  in  con- 
sequence, apparently,  of  latent  defect ;  the  employer — the  defender 
— was,  however,  at  the  time  using  it  for  the  purpose  of  tearing  up  the 
rails  of  a  disused  line  of  railway.  This  was  an  unusual  purpose  for 
which  to  employ  it,  and  upon  that  ground  alone  Lord  Young 
seemed  inclined  to  decide  against  him.  "  Now  the  defender  says  he 
was  carrying  out  an  original  idea  of  his  own  :  *  I  never,'  he  says, 
'  saw  a  crane  on  a  job  of  the  kind  before.  I  never  tested  the 
crane,  but  I  saw  it  lifting  weights  during  the  work.'  That  is  to 
say,  he  took  this  crane,  knowing  the  maker^s  guarantee,  but  he 
never  saw  it  used  in  its  proper  use.  He  put  it  to  an  improper  nsci 
which  was  the  only  experience  he  had  of  it,  as  he  never  tested  it, 
and  it  broke  at  last."  Lord  Young,  however,  it  is  right  to  add, 
was  not  satisfied  that  the  latent  flaw  was  proved  to  have  been  the 
sole  cause  of  the  accident.  Lord  Rutherf  urd  Clark  dissented,  and 
upon  this  ground :  he  held  that  the  employer  was  entitled  to  ex- 
pect that  the  crane  would  bear  a  certain  guaranteed  strain  ;  and 
that  so  long  as  care  was  taken  that  the  strain  did  not  exceed  what 
was  guaranteed,  the  mere  fact  that  the  crane  was  being  used  for 
an  unusual  purpose  was  immaterial.  He  could  find  no  evidence 
that  any  undue  strain  had  been  put  upon  the  machine.  The 
importance  of  these  three  decisions  of  the  Second  Division  to  all 
employers  of  labour  is  very  great 


(Torrespoiarnxce* 


THE  ORR-EWING  CASE. 

(To  ihe  Editor  of  the  Journal  of  Jurisprudence.') 

Sib, — With  reference  to  your  remarks  in  last  month's  number  of 
your  Journal  on  my  letter  on  this  subject,  I  must  admit  that  a  diflK- 
culty  is  thrown  in  the  way  of  simplifying  the  question  in  its  pre- 
sent legal  aspect,  in  the  manner  I  suggested,  by  the  fact  that  this 
question,  so  far  as  not  one  of  jurisdiction,  is  prima  facie  at  least 
one  merely  of  procedure,  and  would  probably  have  to  be  so  treated 
by  the  Court ;  although,  if  the  view  I  stated  could  be  sustained, 
the  particular  procedure  referred  to  would  be  of  such  exceptional 
nature  as  might  justify  exceptional  treatment. 
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My  intention  was  to  present  an  argument  not  substantially,  new^ 
bat  with  a  new  aspect,  which  seemed  to  aid  the  Scottish  side 
of  the  question  by  bringing  out  prominently  the  fact  that  the 
Scottish  practice  was  necessary  to  carry  out  the  testator's  presumed 
will.  I  tear  that  to  follow  my  former  line  of  argument  further 
might  lead  to  discussion  similar  to  that  affecting  the  question  of 
jarisdiction,  and  not  less  intricate ;  so,  instead  of  following  further 
that  line  of  argument,  but  still  keeping  in  view  the  fact  that  the 
testator^s  will  is  of  paramount  importance  in  such  a  question,  1 
propose — if  you  will  excuse  my  returning  to  the  fray  with  new 
weapons — to  try  to  show  that,  treating  the  question  as  one  of 
jurisdiction,  the  privative  jurisdiction  of  the  Court  of  the  testator  a 
domicile  is  necessary  to  carry  out  the  testator's  presumptive  will, 
and  should  therefore  be  established  in  a  process  which  has  for  its 
object  the  carrying  out  of  that  will,  and  which  is  not  for  the  benefit 
of  any  independent  or  opposite  interests. 

In  treating  of  this  question  the  Court  of  each  country  has 
naturally  been  so  much  hampered  by  its  own  private  precedents 
that  little  room  has  been  left  for  weighing  the  f undamentjEil  grounds 
in  reason  and  equity  from  which  these  precedents  seem  to  spring* 
As,  however,  these  grounds  are  important  when  a  conflict  arises, 
I  propose  to  state  some  views  thereon. 

The  keystone  of  the  whole  question  seems  to  me  to  be  this  fact, 
that  law  and  procedure,  as  established  in  all  civilized  states,  differ 
from  the  rules  of  natural  justice  and  from  the  procedure  which 
would  be  required  to  secure  exact  natural  lustice,  in  this  respect, 
that — as  it  has  been  found  quite  impracticable  to  secure  to  every 
one  in  all  circumstances  the  exact  measure  of  justice  to  which  he 
is  entitled  naturally,  without  such  intricate  inquiry  as  would 
involve  trouble  and  expense  exceeding,  or  greatly  impairing,  the 
value  of  the  result — the  rules  of  natural  justice,  and  the  procedure 
which  would  be  required  to  secure  it  consummately  in  all  cases, 
have,  in  each  state,  to  the  extent  approved  by  the  experience  and 
policy  of  that  particular  state,  been  surrendered  in  exchange  for 
more  easily  defined  rules  and  more  practicable  procedure, — not 
yielding  consummate  justice  in  each  case,  but  yielding  on  an 
average  a  near  approach  to  justice,  and  at  a  saving  of  expense, 
which,  combined  with  the  further  advantage  I  will  immediately 
describe,  is  calculated,  according  to  the  experience  and  views  of 
that  state,  to  exceed  in  value  the  natural  rights  surrendered.  The 
farther  advantage  above  referred  to  is  this,  that  this  apparent 
partial  surrender  of  justice  is  to  a  large  extent  not  a  real 
surrender,  and  may  eyen  operate  the  other  way,  because  the 
lessening  of  expense  increases  the  number  of  cases  in  which  it  is 
practicable  to  attempt  justice  by  litigation ;  and  therefore,  upon 
the  whole,  the  number  of  cases  m  which  justice  is  done,  and  the 
balk  of  justice  done,  may  not  be  lessened,  and  may  even  be 
increased.     Accordingly,  the  simfdification   of    procedure  may 
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condace  to  justice  in  what  may  be  regarded  as  a  higher  sense  than 
tlie  immediate  saving  of  unnecessary  expense;  and,  in  extreme 
cases,  where  very  intricate  procedure,  which  would  greatly  exceed 
in  cost  the  value  of  its  results,  is  in  pursuance  of  such  a  policy 
avoided,  its  avoidance^  although  nominally  a  mere  regulation  of 
procedure,  may  be  really  an  act  of  justice  in  the  highest  sense,  not 
differing  materially  in  its  practical  results  from  a  substantial 
improvement  of  the  law. 

Even  in  the  constitution  of  Courts  it  is  nowhere  a  rule  abso« 
Intely  without  exception  to  constitute  such  Courts  and  appoint  so 
many  and  such  judges  as  will  do  the  most  consummate  justice 
possible  in  every  case.  That  might  necessitate,  for  example, 
minute  subdivisions  of  questions  disputed  inte  classes,  with  Courts 
of  specialists  for  each  class,  which  might  exceed  in  cost  the  benefit 
gained. 

The  ground  upon  which  this  deviation  from  natural  justice 
implied  in  such  artificial  laws  and  procedure  is  justified,  seems  to 
be  this,  that  the  members  of  each  state  have — by  becoming  or 
continuing  its  members,  without  getting  its  laws  and  procedure 
amended,  or  stipulating  that  these  are  not  te  be  applicable  te  their 
affairs — ^tacitly  contracted  to  surrender  certain  natural  rights  in 
exchange  for  certein  artificial  rights,  and  for  the  saving  of  trouble 
and  expense  arising  from  this  exchange,  and  the  further  advantage 
already  explained,  ensuing  upon  this  saving.  There  is  thus  in 
each  state  what  might  be  called  a  contract,  peculiar  to  that  stete, 
for  straightening  the  natural  boundaries  between  the  realms  of 
right  and  wrong,  which,  according  to  the  experience  and  policy 
of  the  community  assenting  to  these  rules,  yields  to  each,  on  an 
average,  benefits  and  immunities  exceeding  in  value  the  benefits 
surrendered. 

But  no  one  can  justly  be  held  bound  by  such  a  surrender  of 
natural  rights,  unless  he  has  in  some  way  assented  to  or  acquiesced 
in  it,  either  as  to  his  whole  affairs  or  as  to  the  particular  transac- 
tions as  to  which  it  is  sought  to  hold  him  so  bound  ;  nor,  having 
surrendered  such  natural  rights  in  exchange  for  artificial  rights 
and  immunities,  can  he  be  Justly  deprived  of  the  latter  without 
snch  assent  or  acquiescence.  The  question  therefore  arises, — 
Who  are  the  parties  to  this  social  contract  in  each  state :  (1)  bb 
to  their  whole  affairs;  and  (2)  as  to  particular  transactions  onlyf 
The  reply  to  the  first  question  is,  in  my  view,  that  no  one  can  be 
presumed  to  have  become,  with  regard  to  his  whole  affairs,  a  party 
to  any  such  social  contract,  except  that  which  is  involved  in  the 
law  and  procedure  of  his  domicile,  and  the  constitution  of  the 
Courts  there. 

The  reasons  for  this  reply  are :  (1)  That  one  of  the  points  for 
consideration  by  every  person  in  the  choice  of  a  domicile,  to  go  to 
or  remain  at,  is  the  degree  of  efficiency  of  the  law,  procedure,  and 
Courts  there,  in  securing  the  nearest  average  approach  to  jostictt 
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at  the  least  cost;  these  beinfir  the  law,  procedure,  and  Courts 
whicli  he  looks  forward  to  as  likely  to  deal  with  his  affairs,  or  at 
least  with  the  great  bulk  of  them ;  (2)  that  it  is  only  with  the 
laws  and  procedure  of  his  domicile  that  any  person  of  average 
capacity  and  education  is  appreciably  convei^sant,  and  it  is  only  at 
the  place  of  his  domicile,  and  with  reference  to  the  laws  and  pro- 
cedure there,  that  any  such  person,  in  concert  with  his  neighbours, 
affected  by  the  same  laws  and  procedure,  can  possibly  (putting 
aside  questions  of  mere  convenience)  exercise  such  social  and 
political  influence  as  will  be  effectual  in  securing  any  amendment 
of  such  laws  and  procedure,  so  far  as  these,  as  belonging  to  the 
domicile  of  his  choice,  may  not  already  be  in  accordance  with 
his  experience  and  policy;  (3)  that  it  is  only  with  the  laws 
and  procedure  of  his  domicile  that  any  person  of  average 
capacity  and  education  is  so  conversant  that — in  the  event  of 
these  not  being  in  accordance  with  his  experience  and  policy, 
and  of  his  being  unable  to  secure  their  amendment  by  law,  as 
before  stated — he  is  able  (apart  from  questions  of  mere  convenience) 
to  make  such  special  stipulations  as  to  his  private  affairs  as  will 
bar  any  person  deriving  right  from  him  from  getting  applied  to 
these  affairs  the  law  or  procedure  to  which  he  does  not  assent,  or 
as  will  counteract  their  objectionable  effects. 

The  corollary  of  this  proposition  is  that  a  party  must  be  pre* 
snnied,  in  the  absence  of  express  contrary  statement  by  him,  to  be 
willing  that  his  affairs  should  be  dealt  with  by  the  Court  of  his 
domicile,  and  according  to  the  laws  and  procedure  there, — ^which 
secure  just  such  measure  of  justice  at  such  cost,  and  consequently 
attainable  in  such  a  class  of  cases,  as  he,  according  to  his  own 
experience  and  policy,  is  presumed  to  approve ;  and  that  he  must 
be  presumed  to  he  unwilling  that  his  affairs  be  dealt  with  by  any 
other  Courts,  law,  or  procedure  which  might  infringe  further  than 
he  thinks  politic  on  his  natural  rights,  or  on  the  artificial  rights 
and  immunities,  to  secure  which  he  has  surrendered  natural  rights, 
and  which  might  entail  more  cost  than  he  thinks  politic,  either  in 
view  of  the  immediate  or  more  remote  results. 

Appljdng  this  rule  to  the  present  question, — surely  a  beneficiary, 
clainung  purely  by  virtue  of  the  expressed  will  of  the  testator, 
cannot  mslitute  a  process  for  the  purpose  of  carrying  out  that  will, 
and  not  for  the  benefit  or  at  the  instance  of  any  parties  having 
independent  or  opposite  interests  in  a  Court,  and  according  to  laws 
and  procedure  contrary  to  the  presumed  will  of  the  testator. 
Not  merely  have  Scotsmen  never  approved  of,  and  had  no  effectual 
voice  in  the  institution  or  amendment  of  the  particular  procedure 
in  question,  but  it  is  of  a  kind  positively  condemned  in  all  shapes 
by  all  Scotch  Courts,  and  by  Scotsmen.  There  is  nothing  in  Scots 
law,  nor  in  international  law  as  interpreted  in  Scotland  or  other 
states,  which  has  warned  Scotch  testators  that  they  must  contem- 
plate the  possibility  of  English  administration  suits ;  and  that,  if 
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they  consider  them  objectionable,  they  must  either  get  the  law 
amended,  or  must  expressly  prohibit  such  suits,  or  counteract  their 
injurious  effects — e.g.  by  masing  conditions  as  to  the  payment  of 
expenses  by  beneficiaries  instituting  them,  so  as  to  relieve  the 
others ;  and  consequently  great  injury  may  be  caused  by  such  suits 
to  residuary  legatees,  which  the  testators  would,  if  they  had  been 
given  the  warning  and  opportunity  to  which  they  were  entitled, 
have  prevented  or  compensated.  In  Scotland,  the  jurisdiction  of 
the  proper  Court,  and  the  application  of  the  proper  laws  and  proce-< 
dure,  are  secured  through  the  medium  of  recognising  the  trust  as 
a  corporation,  subject  to  the  same  Courts,  laws,  and  procedure  as 
the  deceased  was  at  his  last  domicile ;  but  the  same  result  may  be 
more  directly  arrived  at  by  simply  distinguishing  the  jurisdiction 
over  a  person's  affairs  arising  from  his  presumed  will  from  that 
arising  from  the  equitable  rights  attached  to  independent  or 
opposite  interests,  and  claimable,  contrary  to  his  presumed  wish, 
for  the  benefit  of  such  interests. 

Of  course  the  above  result  would  not  be  arrived  at  if  it  could 
be  said,  in  reply  to  the  second  question  put,  that,  in  regard  to  the 
carrying  out  of  his  own  expressed  will,  tne  testator  has  by  invests 
ing  in  personal  estate  in  other  states  shown  his  approval  of  their 
Courts,  laws,  or  procedure ;  but  I  think  that,  if  we  consider  the 
grounds  in  reason  and  eauity  for  any  other  jurisdiction,  except  of 
express  consent,  than  that  of  the  domicile,  in  respect  of  snch 
foreign  personal  estate,  we  will  find  it  clearly  traceable  to  rights 
attached  to  interests  independent  of,  or  opposed  to  the  interests  of 
the  party  w^hose  affairs  are  taken  out  of  the  Court  of  his  domicile, 
and  not  to  any  presumed  wish  of  his.  The  justification  of  such 
other  jurisdiction  seems  to  be  uniformly  this,  that  a  party  desires 
to  do  business  in  a  foreign  state  upon  credit,  and  that  it  aids  him 
in  getting  such  credit  to  give  to  the  foreign  creditor  the  advantage 
and  facility  of  suing  in  his  own  Courts,  when  the  existence  of 
funds  there  makes  their  decrees  easily  effectual,  and  accord- 
ing to  the  laws  and  procedure  there,  which  the  foreign 
creditor  approves,  and  which  cause  less  trouble  and  expense 
to  the  latter  jthan  to  the  former,  and  that,  rather  than  want 
this  credit  and  consequent  profit,  the  debtor  usually  acquiesces, 
and  is  presumed  to  acquiesce  unless  the  contrary  be  expressed : 
such  credit  being  burdened  with  the  disadvantage  of  being  subject 
to  the  jurisdiction  of  the  foreign  Court,  which,  but  for  this  com- 
pensatorv  profit,  he  would  not  acquiesce  in.  In  such  a  case  the 
disputable  points  also  relate  to  mercantile  matters,  as  to  which  the 
procedure  of  the  two  states  do  not  usually  differ  so  much  as  in 
successions,  nor  do  such  matters  last  so  long  as  continuing  trusts, 
so  that  there  is  even  less  disadvantage  to  be  compensated  than  if 
the  jurisdiction  surrendered  related  to  succession.  The  grounds  of 
such  jurisdiction  are  quite  different  from  those  applicable  to  juris- 
diction in  administration  suits  for  carrying  out  the  testator's  owi| 
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Will,  and  not  for  the  benefit  of  any  independent  or  opposite  interests. 
The  "  ancillary  administration,"  so  far  as  it  applies  to  settling  the 
debts  due  in  the  state  in  which  it  occurs,  is  for  the  benefit  of  such 
independent  and  opposite  interests,  and  therefore  may  take,  place 
in  a  Court  chosen  in  their  interest ;  but  so  far  as  it  applies  to 
carrying  out  the  testator's  will,  the  first  step  necessary  for  this 
purpose  is  to  transfer  the  administration  to  such  jurisdiction,  and 
to  bring  it  under  such  law  and  procedure  as  the  testator  is  pre- 
sumed to  approve.  If  trustees  were  evading  the  jurisdiction  of 
the  Court  of  the  domicile,  and  removing  the  trust  estate  from  it, 
foreign  Courts  may  be  appealed  to  for  restitution,  because  that  is 
not  interference  in  the  mode  of  carrying  out  the  deceased's  will, 
but  is  a  necessary  act  for  preserving  the  trust  estate  so  as  to  make 
it  possible  to  carry  out  that  will. 

I  have  avoided  questions  of  mere  convenience,  because,  although 
many  such  considerations  seem  weighty  to  Scotsmen  and  Scottish 
Courts,  they  do  not,  like  the  foregomg,  strike  at  the  title  of  the 
English  Courts  to  pronounce  their  own  judgment  upon  such 
matters  of  convenience,  which  they  might  do  according  to  their 
own  experience  and  policy,  and  in  disregard  of  ours. 

I  do  not  think  the  exception  of  heritage  from  the  usual  juris- 
diction of  the  domicile  arises  purely  from  the  irresponsible  power 
which  the  Court  of  the  locus  might  be  thought  to  have  over  it,  as 
is  the  case  when  the  same  jurisdiction  is  claimed  over  moveables 
in  administration  suits  by  the  Court  of  the  locus.  In  the  case  of 
heritage  there  is  a  general  agreement  among  states ;  so  that  the 
jarisdiction  allowed  to  the  state  of  the  locus  arises,  at  least  partly, 
from  concession  by  the  state  of  the  domicile,  which  otherwise 
might  often  be  able  to  compel  either  the  division  of  the  foreign 
heritage  according  to  the  law  and  procedure  of  the  domicile,  and 
in  the  Courts  there,  or  at  least  might  enforce  compensation  from 
any  beneficiary  pursuing  a  different  course,  if  the  results  of  pro- 
cedure in  the  two  Courts  proved  different,  either  in  their  sub- 
stantial decisions  or  in  their  different  costs.  In  the  case  of 
heritage  there  are  special  reasons  for  making  this  concession,  such 
as  the  exceptionally  great  and  permanent  interest  of  the  state  of 
the  locus  to  secure  just  and  nniform  decisions  as  to  the  trans*- 
mission  of  the  heritage  there,  and  the  uniformity  of  its  titles; 
while  the  dangers  from  departing  from  the  ordinary  rule  do  not  in 
practice  prove  to  be  so  great  as  might  occur  in  the  case  of 
moveables, — ^foreign  heritage  being  purchased  less  frequently  than 
moveables,  more  deliberately,  and  uniformly  under  advice  of  foreign 
lawyers,  whose  duty  and  interest  alike  it  is  to  forewarn  their  client 
of  any  specialties  in  their  law  and  procedure,  so  that,  if  he  dis- 
approve of  these,  he  is  in  a  position  to  make  stipulations  guarding 
against  them.  These  specialties  indicate  that  concession  by  the 
state  of  the  domicile,  or  a  tacit  convention  among  all  states,  is 
probably  the  foundation  of  the  jurisdiction  possessed  by  the  state 
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of  the  locas,  and,  if  so,  such  jurisdiction  cannot  be  justly  claimed 
where  there  is  no  such  concession  by  the  state  of  the  domicile, 
pnd  no  such  convention  among  states,  nor  even  the  same  grounds 
for  it. 

The  reason  why  the  English  Courts  were  excluded  by  the 
Treaty  of  Union  from  dealing  with  any  ^^ cause''  in  Scotland 
probably  is,  that  it  was  foreseen  that  as  Scotsmen  would  have  a 
certain  voice  in  the  Legislature  there  might  be  a  plausible  pretext 
for  maintaining  that  they  were  accessory  to  English  law  and 
procedure,  and  to  the  constitution  of  the  English  Courts,  and 
might  therefore  be  held  to  be  amenable  to  them ;  but  that  it  was 
also  foreseen  that,  for  the  reasons  already  stated,  Scotsmen  would 
really  have  no  effectual  yoice  in  these  matters  so  long  as  English 
law  and  procedure  remained,  as  intended,  different  from  their 
own ;  and  that  it  was  therefore  thought  necessary  expressly  to 
negative  this  pretext.  This  reason  would  lead  to  the  exclusion 
of  English  Courts,  law,  and  procedure,  from  all  Scotch  business, 
and  not  merely  from  pending  actions.  It  would  not  have  been 
worth  while  encumbering  such  an  important  treaty  with  a  provision 
not  absolutely  excluding  any  Scotch  affairs  from  English  jurisdic- 
tion, and  amounting  to  no  more  than  a  mere  regulation  of  the 
order  of  procedure,  such  as  the  interpretation  of  the  English 
Courts  would  reduce  it  to.  If  the  Scotsmen  of  that  day  were  so 
frivolous  as  to  mean  to  insert  such  an  aimless  provision,  they  could 
easily  have  said  so  expressly,  and  in  exact,  tecnnical  language. 

Some  of  the  English  judges  seem  to  take  too  high  a  view  of 
their  ability  to  ascertain  and  apply  Scotch  law  by  means  of  the 
recent  statutory  procedure,  when  they  maintain  that  this  makes 
them  as  able  to  do  so  as  a  Scotch  Court.  Apart  from  the  extra 
trouble  and  expense,  no  question  can  be  so  well  expiscated  by 
correspondence  in  every  shape,  as  in  the  personal  presence  of  the 
persons  versed  in  any  detail  of  fact  and  law  affecting  it.  In  the 
stating  of  the  case  in  England,  the  expressing  of  the  Scotch  judges' 
views,  so  as  to  be  intelligible  to  English  lawyers,  and  in  the  appli- 
cation by  English  judges,  according  to  the  practice  in  Scotland  of 
the  general  rules  so  stated,  to  the  details  of  the  case,  there  seem 
to  be  opportunities  for  uncertainty  and  error  which  do  not  occur 
when  the  Scotch  Court  deals  directly  with  the  case.  This  may 
be  a  useful  but  second-class  kind  of  procedure  for  dealing  in 
England  with  those  particular  affairs  of  Scotsmen  as  to  which 
it  is  necessary  for  them  to  submit  to  the  English  Courts  on  account 
of  some  obligation  to  that  effect^  express  or  implied,  undertaken 
to  Englishmen  having  an  opposite  interest ;  but  it  will  never  serve 
so  well  as  procedure  in  the  Scotch  Courts,  and  cannot  fairly  be 
substituted  for  the  latter  without  such  necessity.  The  fact  that 
the  House  of  Lords  reviews  decisions  of  the  English  Courts 
upon  Scotch  law  will  not  fully  correct  any  deficiency  of  the 
'English  Courts,  even  in  that  limited  class  of  cases  which  it  is 
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foand  practicable  to  carry  there,  for  it  seems  to  be  often  to  a  large 
extent  the  previous  thoronvh  sifting  of  a  Scotch  question  by 
Scotch  judges,  assisted  by  Scotch  counsel,  with  Scotch  agents  and 
parties  at  hand,  that  enables  the  judgment  of  the  House  of  Lords 
on  such  a  question  to  be  more  mature  than  that  of  the  inferior 
Courts.  Indeed,  this  is  sometimes  frankly  avowed  in  their  judg- 
ments. 

It  would  have  been  quite  competent  for  the  Scotch  Courts  to 
have  instituted,  instead  of  prohibiting,  administration  suits  of  the 
English  kind,  but  for  their  distinct  appreciation  of  the  fact  that 
their  extra  trouble  and  expense  exceeded  any  extra  advantages  if 
there  be  really  any,  in  view  of  all  results.  If  this  is  only  to  open 
the  door  for  having  them  carried  on  at  a  distance,  and  consequently 
with  less  efficiency,  and  at  still  greater  disadvantage,  we  shall  be 
worse  off  than  if  we  had  originally  permitted  such  procedure.  It 
will  therefore  be  necessary  to  have  this  aggression  stopped,  whether 
by  the  Court  or  the  Legislature.  If  this  be  done  by  legislation,  it 
should  at  the  same  time  be  considered  whether  such  suits  should 
not  be  abolished  in  England  also,  at  least  where  there  are  not  such 
grounds  as  would  warrant  similar  procedure  in  Scotland.  In  that 
case.  Englishmen  as  well  as  Scotsmen  would  have  reason  to  be 
thankful  for  the  result,  and  that  opportunity  had  been  given  for 
contrasting  the  different  proportions  which  costs  bear  to  results  in 
the  different  processes  used  in  the  two  countries.  It  would  be 
matter  of  regret  that  all  the  trouble  and  expense  attending  such 
a  thorough  stirring  of  the  question  shoala  be  allowed  to  slip 
without  secnring  to  both  countries  the  full  advantage  whioh  may 
naturally  be  expected  to  flow  from  it. — I  anx,  e^^ 


Heblitos^ 


Principles  of  the  Law  of  Scotland.  By  Georoe  Joseph  Bbll, 
Professor  of  the  Law  of  Scotland  in  the  University  of 
Edinburgh.  The  Eighth  Edition,  Sevised  and  Enlarged. 
By  William  Guthbie,  Advocate,  LLJ).,  Edinburgh. 
Volume  L    Edinburgh :  T.  &  T.  Clark.    1885. 

A  KEW  edition  of  Bell's  Principles  cannot  fail  to  be  welcome  to  the 
1^1  profession  at  large.  Many  lawyers,  perhaps  the  majority  of 
lawyers,  turn  to  this  standard  work  as  a  court  of  first  instance 
before  appealing  to  any  of  the  special  treatises.  It  was  the  com- 
pendiam  through  which  they  as  students  first  made  acquaintance 
with  Scots  Law,  and  it  is  with  it  that  they  remain  most  familiar. 
Bat  it  must  be  allowed  that  the  law  has  been  advancing  somewhat 
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too  rapidly  for  the  Principles  in  its  old  form  to  continue  to  occupy 
such  a  place  in  tlie  le^al  library.  True,  the  irritating  and  stereo* 
typed  footnote — "this  is  no  longer  law" — ^which  so  frequently 
follows  on  pases  of  reading  in  Erskine^  was  not  so  common  even 
in  the  1876  ^ition  of  Bell.  Yet  its  equivalents  occurred  some- 
what too  frequently  there^  and  a  reform  was  called  for.  The 
eighth  edition  most  completely  and  carefully  carries  out  that 
reform. 

It  is  not  our  intention  in  noticing  this  eighth  edition  to  refer  in 
detail  to  the  changes  and  improvements  on  its  predecessors  which 
it  contains.  It  is  sufficient  to  indicate  generally  the  nature  of 
these.  To  keep  such  a  comprehensive  work  abreast  of  the  law,  as 
that  advances  through  legislation  and  judicial  interpretation,  is  a 
laborious  task.  Not  only  has  this  bringing-up-to-date  part  of  the 
work  been  done  thoroughly  and  well  in  Mr.  Guthrie's  new  edition ; 
there  has  been,  even  in  the  matter  of  citing  authorities,  a  pains- 
taking revision  of  the  work.  The  editor  has  not  been  content 
merety  to  add  the  recent  cases ;  he  has  taken  out  inapplicable 
cases  cited  in  earlier  editions.  Nor  has  he  confined  his  labours  to 
dealing  with  the  recent  decisions  and  classifying  these  under  the 
appropriate  heads ;  he  has  gone  back  to  decisions  long  anterior 
in  date  to  the  last  edition,  and  has  included  them  where  they  are 
important. 

The  text,  however,  presented  the  chief  difficulty  in  the  work. 
As  we  have  remarked,  there  have  hitherto  been  objections  to  this 
treatise  even  as  a  handbook  for  students.  When  a  part  of  the 
law  laid  down  by  the  author  has  been  entirely  altered,  it  is  far 
from  a  satisfactory  way  of  dealing  with  the  change  to  leave  the 
text  standing,  and  to  note  the  alteration  in  a  sentence  printed  in 
diminutive  type,  and  skilfully  concealed  in  the  heart  of  a  para- 
graph of  cited  authorities.  Against  former  editions  of  this  work 
this  grievance  could  be  urged  with  force.  It  is  no  longer  so. 
One  of  the  chief  features,  if  not  the  chief  feature,  of  this  present 
edition  is  the  success  with  which  the  learned  editor  has  coped  with 
this  difficulty.  Now  the  text  Itself  shows  the  present  state  of  the 
law ;  the  notes  have  been  degraded  to  their  proper  position  as 
notes.  Mr.  Outhrie,  as  he  tells  us  iu  his  preface,  has  endeavoured 
to  remedy  the  anomaly  to  which  we  have  referred  "  by  turning 
the  original  into  the  past  tense  when  it  has  been  altered  by  subse- 
quent legislation  or  uecisions,  or  into  oblique  narration  when  Mr. 
Bell's  view  has  to  be  corrected."  Extensive  additions  have  in 
consequence  been  made  to  the  text,  the  insertion  of  many 
additional  paragraphs  having  been  found  necessary  to  carry  out 
this  plan.  The  portion  of  the  work  bearing  on  the  effect  of  fraud 
and  error  has  in  this  way  been  much  extended.  The  Bills  of 
Exchange  Act  has  been  worked  into  the  text,  and  this  of  itself 
has  rendered  necessary  extensive,  though  well-digested,  additions. 
The  development  of  the  law  of  shipping  has  dso  received  full 
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effect ;  and  the  numerous  and  balky  decisions  in  this  branch  have 
been  admirably  condensed,  and  are  concisely  stated.  Equally  so 
are  the  decisions  under  the  Companies  Acts,  which  Acts  have  been» 
so  to  speak,  translated  into  the  vernacular  since  the  date  of  the 
last  edition  of  this  work. 

There  are  numerous  small  points  of  correction  and  improvement 
which  meet  us  throughout  the  work.  At  last,  for  example,  the 
fact  that  the  Usury  Laws  are  abolished  has  found  its  way  into  the 
text;  and  effect  has  been  tardily  given  to  the  Law  Agents  Act, 
which  was  not  noticed  either  in  text  or  note  in  last  edition.  The 
confusion  of  the  terms  ^Mnsared''  and  'Mnsurer"  has  been 
remedied ;  and  some  orthographical  errors,  which  have  stood  the 
test  of  more  than  one  edition,  have  been  removed.  In  its  minutest 
details  the  work  shows  great  care  and  thoroughness. 

The  first  volume  ends  with  Part  I.  of  Book  II.  As  the  result 
of  the  necessary  additions,  the  size  of  the  present  edition  up  to 
that  point  is  199  pages  in  excess  of  the  corresponding  portion  of 
last  edition.  The  work  has  therefore  been  divided  into  two 
volumes.  Opinions  differ  as  to  the  relative  convenience  of  double 
and  single-volumed  books.  For  our  part,  it  is  with  some  regret 
that  we  resign  ourselves  to  the  inevitable  process  of  reproduction 
by  fissure.  Corpulent  though  the  FHncipUs  of  1876  was,  it  was, 
we  think,  more  handy  for  references  for  one  in  a  hurry.  One  was 
sure  at  least  that  he  had  it  all  in  bis  hand.  Now  it  reminds  us  of 
the  pew  Bible  of  our  vouth.  That  book  was  spJit  into  two 
volumes  somewhere  in  the  middle  of  the  Book  of  jPsalms ;  and, 
for  the  life  of  us,  we  never  could  remember,  in  the  excitement  of 
finding  the  text,  at  which  particular  psalm  it  was  divided,  or  what 
came  before  and  what  came  after  Psalms  1  There  are  some  able 
and  standard  law  books  which  trouble  us  in  the  same  way,  and  to 
these  must  now  be  added  Mr.  Guthrie's  new  and  most  successful 
edition. 


The  Yarh$hir€  Begittries  Act,  1884 ;  WUh  Rules  and  Forme,  Intro- 
duetion.  Notes,  and  Index.  By  Reoikald  J.  Smith,  B.A., 
LL.B.,  Barrister-At-Law.  London :  William  Clowes  &  Son 
(Limited).    Leeds :  Messrs^  Goodall  and  Suddick.     1885. 

Mr.  Goschen,  speaking  in  Edinburgh  in  February  last,  expressed 
the  wish  that  in  every  county  throughout  the  kingdom  there  were 
a  registry  for  title-deeds  of  heritable  property.  The  speaker 
seemed  to  be  entirely  ignorant  of  the  fact  that  we  have  at  present, 
and  have  bad  for  generations,  a  complete  system  of  registration  in 
Scotland.  Mr.  Goschen  indeed  almost  suggested  that  the  intro- 
daction  of  such  a  system  would  be  the  grand  solution  of  all  diffi- 
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calties  about  the  liancl-Iaws,  and  that  the  trade  of  the  land^law 
agitator  would  be  gone  did  we  bat  possess  a  complete  register  of 
our  titles  to  landed  estates.  Alas,  Scotland  has  long  possessed 
such  a  register,  and  yet  Scotland  is  even  now  the  centre  of  the 
land-law  agitation  I  What  was  ranning  in  Mr.  Ooschen's  mind,  no 
doubty  was  the  fact  that  there  are  land  registers  in  several  English 
counties,  and  like  a  wise  reformer  he  desired  that  system  extended. 
The  work  before  us  is  an  analysis  of  an  Act  passed  last  year  to 
consolidate  the  system  in  Yorkshire.  The  north  country  reformers 
appear  to  have  begun  in  a  very  modest  and  tentative  manner,  for 
the  first  Act  passed  in  1703  deals  onlv  with  the  West  Riding. 
^*  In  the  opening  years  of  the  eighteenth  century,"  we  are  told, 
^'  the  freeholders  of  the  county  who  were  engaged  in  the  manu- 
facture of  cloth  found  it  difficalt  to  raise  money  on  their  lands  and 
to  give  such  security  as  would  satisfy  the  money-lenders.  So  it 
was  that  trade  being  much  obstructed,  and  many  families  ruined, 
the  first  Registry  Act  became  part  of  the  law  of  England.**  An 
Act  for  the  East  Riding  was  passed  in  1707,  and  another  for  the 
North  Riding  in  1735.  It  is  stated  that  some  15,000  deeds  are 
annually  registered  under  these  Acts;  but  this  seems  hardly 
credible. 

The  intention  of  the  framers  of  these  statutes  was  to  secure 
that  all  deeds  afiecting  heritage  in  the  districts  should  rank  accord- 
ing to  their  priority  upon  the  register,  as  has  long  been  the  rule  in 
Scotland.  But  the  Court  of  Chancery,  unfamiliar  with  the  value 
of  a  system  of  registration,  took  means  to  defeat  this  purpose  by 
grafting  upon  the  Acts  the  doctrine  of  notice.  '*  That  doctrine 
was  that  where  a  person  who  obtains  a  security  had  notice,  active 
or  constructive,  of  an  incumbrance  prior  to  his  own,  it  is  unfair  to 
allow  him  to  rank  above  the  prior  incumbrancer,  owing  to  the 
mere  fact  that  his  mortgage  was  the  first  to  appear  upon  the 
register."  Such  was  the  doctrine  laid  down  by  Lord  Hardwicke 
in  the  case  of  Le  Neve  v.  Le  Neve  (1747,  1  Yes.  64).  But  now 
all  this  has  been  done  away  with,  and  by  sect.  14  of  the  Act  of 
last  year  it  is  provided  that  *'  all  assurances  registered  under  this 
Act  shall  have  priority  according  to  the  date  of  registration,  and 
every  will  registered  under  this  Act  shall  have  priority  according 
to  the  date  of  the  death  of  the  testator,  and  all  priorities  under 
this  Act  shall  have  full  effect  in  all  Courts  except  in  cases  of 
actual  fraud." 

This  provision  is  the  keystone  of  the  whole  Act,  and  the  greater 
portion  of  the  remainder  is  devoted  to  the  arrangement  and 
regulation  of  the  machinery  of  registration.  As  these  arrange- 
ments are  of  a  highly  technical  and  indeed  a  mechanical  character 
they  can  have  little  interest  for  any  one  out  of  Yorkshire,  unless  it 
be  for  those  who  are  meditating  the  creation  or  further  develop- 
ment of  a  svstem  of  registration  of  their  own. 

The  work  before  us  appears  to  be  a  carefully  prepared  and 
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nsefal  mannal  for  the  guidance  of  the  Yorkshire  practitioner. 
The  changes  introduced  by  the  Act  of  last  year  are  clearly 
explained  in  the  introduction,  and  the  text  of  the  Act  is  elucidated 
by  notes  and  cross  references.  The  index  seems  particularly 
copioas  and  exhaustive* 


EmderCs  Complete  Annual  Digest  of  Every  Reported  Case  for  the 
Year  1884.    London :  William  Clowes  &  Son  (Limited). 

The  profession  is  now  again  in  possession  of  this  useful  and  most 
laborious  work.  The  reporting  of  cases,  though  even  that  Seems  a 
bard  saying  to  many,  is  intevesting  and  even  pleasant  work  to 
those  who  bring  to  their  duties  intelligence  ana  a  love  for  law. 
Bat  the  collecting  of  rubrics  and  the  formatfon  of  index  upon 
index  is  a  task  which  can  hardly  be  pleasant  to  anybody,  and  the 
whole  pleasure  to  be  got  out  oi  it  will  be  obtained  by  the  busy 

1  practitioner  who,  in  consequence  of  the  weary  labour  of  others, 
ights  on  *'  just  the  case  he  wants.^  It  is  a  task,  however,  which 
seems  to  be  well  done  in  the  now  well-known  digest  before  us. 

A  Scottish  kwyer  turns  to  the  Scottish  cases^  We  find  that 
Mr.  Emden  gives  not  all  of  these  as  he  does  with  English  cases, 
but  only  a  selection  from  "  Rettie "  and  "  Couper."  Less  im- 
portant cases  in  these  reports  he  only  gives  a  reference  to,  not  a 
full  notice.  He  ignores  the  Scottish  Law  Reporter  altogether, 
which  seems  a  little  hard  on  that  valuable  periodical.  His  appetite 
for  cases  would  meet  with  some  substantial  fare  in  that  quarter, 
which  we  would  commend  to  him  as  palatable  enough.  Had  he 
consulted  its  pages,  for  example,  he  would  have  been  able  to  add 
to  the  titles  "  Friendly  Sodetr,"  "Building  Society,"  and,  ^' ultra 
vires,  Director  of  Company,  the  recent  jHouse  of  Lords  case, 
Sheill's  Trustees  against  the  Scottish  Property  Investment  Com- 
pany and  Liquidator.  That  case  was  decided  on  24th  November 
last,  and  so  far  as  we  know  did  not  within  the  year  appear  in  any 
other  report. 


STfie  iftontI|« 


Vacation  Arrangements. 


Bojfi'Days. — ^The  Lords  appoint  Thursday,  2nd  April,  and 
Thursday,  80th  April,  to  be  the  box-days  in  the  ensuing 
Vacation : — 
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BUl-C/iamber  Roster. — 

Saturday,  March  21,  to  Saturday,  April  4 —  Lord  Traynek. 

Monday,    April     6,  ,,  „   18  „    Fraseb. 

„  ,,      20,  „  May  2  ,,    Kinneab. 

,,  May      4,  to  meeting  of  Court  (May  12)  „     Shamd. 

The  Lord  Ordinart  on  the  Bills  ivill  sit  in  Court  on 
Wednesday,  8th  April,  and  Wednesday,  6th  May,  each  day  at 
eleven  o'clock,  for  the  disposal  of  motions  and  other  business 
falling  under  the  93rd  section  of  the  "Court  of  Session  Act, 
1868 ; "  and  Eolls  will  be  taken  up  on  Monday^  6th  April,  and 
Monday,  4th  May,  between  the  hours  of  eleven  and  twelve 
o'clock. 

Circuits. 

The  following  are  the  dates  of  the  Spring  Circuits  so  far  as  not 
already  held : — 

South. 
The  Lord  Justice-Clerk  and  Lord  Mure. 


Ayr — ^Thursday,  2nd  April,  at  eleven  o'clock. 
Jedburgh — ^Tuesday,  21st  April,  at  eleven  o'clock. 

^NEAS  Mackay,  Esq.,  Advocate-Depute. 

J.  M.  M'CosH,  Clerk. 

West. 

Lords  Young  and  Adam. 

Glasgow — Thursday,  7th  May. 

Alex.  Taylor  Jnnes,  Esq.,  Advocate-Depute. 
^neas  Macbean,  Clerk. 

North. 
Lords  Craighill  and  M'Larek. 

Inverness — Tuesday,  2l8t  April. 
P^fj-^A— Friday,  24th  April. 

BiCHARD  Vary  Campbell,  Esq.,  Advocate-Depute. 

Horace  Skeete,  Clerk. 

Report  hj  the  Committee  of  the  Faculty  of  Advocates  on  Amend" 
ment  of  Companies,  Ads. — The  working  of  the  Companies  Acts  in 
Scotland  has  disclosed  some  important  points  on  which  amend- 
ment is  much  required,  particularly  in  reference  to  the  winding-up 
of  insolvent  companies,  to  which  th#  equitable  principles  of  our 
statute  law  of  bankruptcy  do  not  apply.     The  absence  of  powers 
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in  the  Lord  Ordinary  on  the  Bills  in  vacation  to  grant  winding-up 
orders,  and  his  very  limited  powers  in  issning  orders  in  the  course 
of  a  liqaidatioiiy  are  detrimental  to  the  interests  of  embarrassed 
companies  and  the  general  body  of  their  creditors,  and  retard 
liquidations  already  m  progress.  Nor  does  it  appear  necessary 
now  that  all  liquidations  should  be  conducted  in  the  Inner 
House.  It  is  to  be  observed  that  these  inconveniences  are  not 
felt  in  England,  where  the  rules  of  English  Bankrupt  Law  now 
apply  to  liquidations,  and  a  judge  in  chambers  can  exercise  the 

towers  of  the  Court.  To  remedy  the  defects  in  Scotland,  which 
ave  attracted  the  attention  of  the  Court  and  the  profession,  the 
committee  have  prepared  a  short  Bill,  and  submit  it  for  the 
approval  of  the  Faculty,  with  the  following  explanatory  remarks: — 

I.  By  the  Bankruptcy  (Scotland)  Act,  1856,  sequestration 
operates  notour  bankruptcy,  and  is  equivalent  at  its  date  to  the 
completed  diligences  of  adjudication,  arrestment,  and  poinding, 
and  has  also  the  effect  of  levelling  all  arrestments  and  poindings 
used  within  sixty  days  before  and  four  months  after  sequestration. 
There  are  no  corresponding  provisions  in  the  Companies  Acts,  and 
the  Court  has  accordingly  found  itself  compelled  to  give  effect  to 
arrestments  used  so  late  as  ten  days  before  liquidation  (Benhar 
Company  v.  TumbuUj  10  R.  558).  It  is  true  that,  under  the 
Bankrupt  Act,  a  registered  company  may  be  rendered  notour 
bankrupt,  whereby  arrestments  and  poinuings  within  sixty  days 
before  and  four  months  thereafter  are  ranked  pari  passu.  But 
this  is  an  imperfect  remedy  so  long  as  liquidation  is  not  equivalent 
to  completed  diligence. 

The  existing  provisions  of  the  Companies  Act  1862,  affecting 
diligence  when  liquidation  supervenes,  are,  (1)  that  any  diligence 
pat  in  force  against  the  company's  estate  after  the  commencement 
of  a  judicial  or  supervised  liquidation  is  void  to  all  intents ;  (2) 
that,  when  a  winding-up  or  supervision  order  lias  been  pro- 
noaaced,  no  action  or  diligence  can  be  proceeded  with  or  com- 
menced without  leave  of  the  Court ;  and  (3)  that,  in  the  interval 
between  the  presentation  of  a  petition  and  a  winding-up  order,  the 
Court  may  restrain  actions  or  proceedings,  or  appoint  a  pro- 
visional liouidator.  As  none  of  these  courses  applv  in  a  purely 
yolnntary  liquidation^  the  Court  of  Session  held  that  m  such  a  case 
it  has  no  power  to  stay  arrestment  or  other  diligence  (Sdeuard  v. 
Gardner^  1876,  3  R.  577).  A  supervision  order  is  necessary. 
This  view,  indeed,  is  not  held  in  England,  where  Lord  Selborne 
has  expressed  the  opinion  that  the  Court,  even  in  a  purely 
▼olnntary  liquidation,  has  power  to  stay  the  proceedings  of 
creditors,  a  course  which  has  repeatedly  been  taken  there  {Black 
4-  Campant^s  Case,  1872,  L.  R.  8  Ch.  254-262.  FooU  Firebrick 
Ompany,  1873,  L.  R.  17  Eq.  268j). 

if  a  winding-up  always  impliea  insolvency,  the  natural  course 
would  be  to  provide  that  liquidation  should  in  every  case  produce 
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the  effects  of  completed  diligence,  as  sequestration  does ;  but  tliitf 
is  not  so,  as  appears  from  the  enumerated  grounds  both  of  judicial 
and  voluntary  winding-up.  Accordingly,  in  this  matter,  it  is  pro- 
posed to  deal  with  the  liquidation  of  companies  arising  only  from 
inability  to  pay  debt  And  in  regard  to  voluntary  liquidation, 
which  is  inaugurated  by  the  company,  without  the  intervention 
of  the  Court  or  notice  to  creditors,  it  is  not  proposed  to  make  it 
operate  by  itself  as  a  comprehensive  diligence.  It  would  place  in 
the  hands  of  the  debtors  alone  the  power  of  selecting  the  precise 
dato  of  bankruptcy,  and  thereby  to  some  extent  controlling  the 
diligence  of  creditors  It  appears  to  the  committee  that,  as  at 
present  in  Scotland,  a  supervision  order  should  be  required  before 
the  effect  of  diligence  is  interfered  with.  As  such  an  order  can 
be  applied  for  immediately  after  voluntery  liquidation  has  been 
resolved  on,  notice  to  creditors  and  all  concerned  may  be  at  once 
secured,  and,  as  in  the  case  of  a  winding-up  order,  the  effect  of  a 
supervision  order  or  diligence  can  be  made  to  draw  back  to  the 
date  of  presenting  the  petition. 

There  has  been  much  vacillation  in  the  stetute  law  of  poinding 
the  ground  in  its  relation  to  bankruptey.  Prior  to  1839  a 
heritaUe  creditor,  by  serving  a  summons  of  poinding  the  ground 
even  after  sequestration,  secured  a  preference  over  the  moveables 
still  on  the  ground  to  the  full  extent  of  the  debt,  principal  and 
interest.  Joetween  1839  and  1874  he  secured  a  preference  merely 
to  the  extent  of  the  current  half-year's  interest,  and  the  arrears 
(if  any)  of  the  two  preceding  half-years.  Between  1874  and 
1879  the  former  rule  prevailed ;  and  in  1879  the  latter,  the  more 
limited  one,  was  restored  and  is  now  in  force.  But  it  applies  to 
sequestrations  only,  not  to  liquidations,  where,  therefore,  the 
sweeping  righte  of  heritable  creditors  over  moveables  still  prevail. 
It  was  we  desire  to  avoid  this  unfortunate  result  which  lea  to  the 
attempt  on  the  part  of  some  creditors  of  an  insolvent  company  to 
have  it  sequestrated  under  the  Bankrupt  Acts  {Dunblane  Hydro- 
pathic Campani/f  12  R.  328).  But  the  Court  held  that  the  Com- 
panies Acts  provide  a  code  for  the  winding-ap  of  registered 
companies,  and  that  sequestration  is  excluded.  It  is  accordingly 
proposed  in  the  Bill  to  limit  the  rights  of  heriteble  creditors  in  tlie 
liquidation  of  insolvent  companies  to  what  they  now  are  in 
sequestrations. 

in  framing  section  3  of  the  accompanying  Bill,  sections  107, 
108,  and  118  of  the  Bankrupt  Act  1856,  dealing  with  the  subjects 
before  referred  to,  have  been  adapted  to  liquidations  by  and 
subject  to  the  supervision  of  the  Court. 

II.  The  obligation  on  a  creditor  to  value  and  deduct  any  security 
he  may  hold  over  the  estete  of  the  bankrupt  before  ranking  in  a 
sequestration  is  imposed  by  the  Bankrupt  Act  1856  (sections  59 
and  65),  but  had  existed  under  prior  bankrupt  statutes  for  half  a 
century  before*    At  common  law  this  restriction  is  not  imposed ; 
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and  accordingly  in  the  case  of  trust-deeds,  a  creditor,  besides 
taking  the  amount  of  his  security,  ranks  for  the  full  amount  of  the 
debt,  and  the  same  rule  holds  in  the  liquidation  of  public  com- 
panies, as  was  decided  in  the  case  of  MoUeson  v.  Zeck^  15th 
Janaary  1884,  11  R.  415.  Much  may  no  doubt  be  said  for  the 
common  law  rule,  but  opinion  both  in  Scotland  and  England  has 
settled  down  in  favour  of  the  restriction,  which  is  now  generally 
introduced  into  private  trust-deeds  for  creditors.  It  is  evident 
that  the  rule  should  be  uniform  in  sequestrations  and  liquida- 
tions. A  similar  effect  was  accomplished  in  England  by  section  10 
of  the  Judicature  Amendment  Act  of  1875,  importing  the  rules 
in  force  in  bankruptcy.    A  similar  course  is  proposed  here. 

Sections  49  to  66  of  the  Bankrupt  Act  1856  are  entitled 
"  Ranking  of  Claims,'*  and  contain  "  general "  and  **  special  rules  " 
as  to  cre£tora  voting  and  ranking,  and,  in  addition  to  the  valua- 
tion and  deduction  of  securities,  make  provision  for  the  use  of 
affidavits  and  mandates,  accumulating  interest,  valuing  contingent 
claims,  annuities,  obligations  of  co-obligants,  etc.  It  is  proposed 
by  section  4  of  the  Bill  to  make  these  rules  applicable  in  liquida- 
tion, so  far  as  consistent  with  the  tenor  of  the  Companies  Acts. 

IIL  The  fifth  section  of  the  Bill  enlarges  the  powers  of  the 
Lord  Ordinary  on  the  Bills  in  vacation.  •  It  is  clear  that  this 
cannot  be  granted  without  in  some  cases  allowing  an  appeal  to 
the  Court ;  bnt^  on  the  other  hand,  an  unrestrictea  appeal  would 
render  the  enactment  almost  nugatory.  Accordingly,  in  a  few  cases, 
where  the  jurisdiction  is  mainly  ministerial,  it  is  proposed  that 
there  shall  be  no  appeal.  In  others,  where  much  inconvenience 
woald  be  likely  to  occur  from  the  order  being  hung  up,  it  is  pro- 
posed that  it  should  receive  effect  till  a  reclaiming  note  is  disposed 
of  by  the  Court.  In  the  remaining  cases,  where  the  interest  at 
stake  is  greater,  or  the  step  would  be  irretrievable,  a  reclaiming 
note  will  stop  procedure.  The  reference  to  sections  122  and  123 
of  the  Companies  Act  1862  is  made  in  order  to  enable  orders  in 
English  ana  Irish  liquidations,  other  than  orders  for  payment  of 
money  (which  are  regulated  by  the  Act  of  Sederunt  of  21st  June 
1883),  to  be  enforced  in  Scotland  in  vacation.  Johnstone's  Tnisiees 
T.  J2oose,  12  R.  1,  is  an  illustration  of  the  need  of  this. 

As  the  enforcement  of  calls  in  a  liquidation  is  specially  dealt 
with  in  the  Companies  Act  1862,  by  a  very  peremptory  clause 
(section  121),  under  which  the  Lord  Ordinary  on  the  Bills  in 
vacation  already  has  jurisdiction,  and  only  a  very  limited  appeal 
is  competent,  a  proviso  had  been  inserted,  saving  that  section  from 
the  operation  of  the  proposed  enactment. 

IV.  The  expense  of  conducting  the  liquidation  of  public 
companies  in  the  Inner  House  is  felt,  in  the  smaller  class  of 
companies,  to  be  unnecessarily  heavy,  especially  as  many  of  the 
orders  are  little  more  than  formal.  Now  that  the  main  lines  of 
admmistration  and  procedure  have  been  laid  by  the  Inner  House, 
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the  committee  think  that  the  winding-up  of  such  companies  may 
be  safely  and  advantageously  entrasted  to  a  Lord  Ordinary.  But 
they  propose  to  leave  it  to  the  discretion  of  the  Court,  in  each 
case  of  an  ofScial  or  supervised  liquidation,  to  make  a  remit  to  a 
Lord  Ordinary  to  be  named  by  them.  This  will  enable  the  Court 
to  retain  in  the  Inner  House  liquidations  which  from  their 
magnitude  or  other  circumstances,  appear  better  suited  to  be  dealt 
with  as  at  present  by  a  Division  of  the  Coart. 

J.  Campbell  Lorimeb,  Convener. 


A  Bill  to  amknd  the  Companies  Acts  of  1862, 1867, 

1870,  1877, 1879,  1880,  and  1883. 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal 
and  Commons  in  this  present  Parliament  assembled^  and  by  the 
authority  of  the  same,  as  follows : — 

I.  This  Act  may  be  cited  for  all  purposes  as  the  Companies 
Act  1885. 

II.  This  Act  shall,  so  far  as  consistent  with  the  tenor  thereof, 
be  construed  as  one  with  the  Companies  Acts  1862,  1867,  1877, 
1879,  1880,  1883,  and  the  Joint  Stock  Companies  Arrangement 
Act  1870 ;  and  the  said  Acts  and  this  Act  may  be  referred  to  as 
the  Companies  Acts  1862-1885. 

III.  In  the  winding-up,  by  or  subject  to  the  supervision  of  the 
Court,  of  any  company  under  the  Companies  Acts  1862-1885, 
whose  registered  office  is  in  Scotland,  where  the  winding-up  order 
bears  that  the  company  is  unable  to  pay  its  debts,  or  where  the 
extraordinary  resolution  of  the  company  bears  that  it  has  been 
proved  to  their  satisfaction  that  the  company  cannot  by  reason  of 
its  liabilities  continue  its  business,  and  that  it  is  advisable  to  wind 
up  the  same;  and  where  in  either  case  the  winding-up  shall 
commence  after  the  passing  of  this  Act,  the  following  provisions 
shall  have  effect:^- 

1.  Such  winding-up  shall,  in  the  case  of  a  winding-up  by  the 
Court  as  at  the  commencement  thereof,  and  in  the  case  of 
a  winding-up  subject  to  the  supervision  of  the  Court  as  at 
the  date  of  the  presentation  of  the  petition  for  a  supervision 
order,  on  which  the  order  is  afterwards  pronounced,  be 
equivalent  to  an  arrestment  in  execution  and  decree  of 
forthcoming,  and  to  an  executed  or  completed  poinding; 
and  no  such  arrestment  or  poinding  executed  of  the  funds 
or  effects  of  the  company,  on  or  after  the  sixtieth  day  prior 
to  the  commencement  of  the  winding-up  by  the  Court,  or 
the  presentation  of  the  petition  for  a  supervision  order,  as 
the  case  may  be,  shall  be  effectual ;  and  such  funds  or 
effects,  or  the  proceeds  of  such  effects,  if  sold,  shall  be 
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made  forthcoming  to  the  liquidator:  Provided  that  any 
arrester  or  poinder,  before  the  date  of  such  winding-up,  or 
of  such  petition,  as  the  case  may  be,  who  shall  be  thus 
deprived  of  the  benefit  of  his  diligence,  shall  have  prefer- 
ence out  of  such  funds  or  effects  for  the  expense  lonafde 
incurred  by  him  in  such  diligence. 

2.  Such  winding-up  shall,  as  at  the  respective  dates  aforesaid, 

be  equivalent  to  a  decree  of  adjudication  of  the  heritable 
estates  of  the  company  for  payment  of  the  whole  debts  of 
the  company,  principal  ana  interest,  accumulated  at  the 
said  dates  respectively ;  and  when  the  winding-up,  count- 
ing from  the  said  respective  dates,  is  dated  within  vear  and 
day  of  any  effectual  adjudication,  the  estate  shall  be  dis- 
posed of  under  the  winding-up :  Provided  that  nothing 
herein  contained  shall  affect  tne  rights  of  any  heritable 
creditor  holding  a  power  of  sale  preferable  to  the  powers  of 
the  liquidator. 

3.  No  poinding  of  the  ground  which  has  not  been  carried  into 

execution  by  sale  of  the  effects  sixty  days  before  the 
respective  dates  aforesaid  shall,  except  to  the  extent  here- 
inafter provided,  be  available  in  any  question  with  the 
liquidator :  Provided  that  no  creditor  who  holds  a  security 
over  the  heritable  estate  preferable  to  the  right  of  the 
liquidator  shall  be  prevented  from  executing  a  poinding 
of  the  ground  after  the  respective  dates  aforesaid,  but 
such  poinding  shall  in  competition  with  the  liquidator  be 
available  only  for  the  interest  on  the  debt  for  the  current 
half-yearly  term,  and  for  the  arrears  of  interest  for  one 
year  immediately  before  the  commencement  of  such  term. 

IV.  In  the  winding-up  of  any  company  under  the  Companies 
Acts  1862-1885,  whose  registered  oiSce  is  in  Scotland,  and  where 
the  winding-up  shall  commence  after  the  passing  of  this  Act,  the 
general  and  special  rules  in  regard  to  voting  and  ranking  for  pay- 
ment of  dividends,  provided  by  the  Bankruptcy  (Scotland)  Act, 
1856,  sections  49  to  66  inclusive,  or  any  other  rules  in  regard 
thereto  which  may  be  in  force  for  the  time  being,  in  the  seques- 
tration of  the  estates  of  bankrupts  in  Scotland,  shall,  so  far  as 
consistent  with  the  tenor  of  the  said  recited  Acts,  apply  to 
creditors  of  such  companies  voting  in  matters  relating  to  the 
winding-up,  and  ranking  for  payment  of  dividends ;  and  for  this 
pnrpose  sequestration  shall  be  taken  to  mean  liquidation ;  trustee 
to  mean  liquidator ;  and  sheriff  to  mean  the  Court 

V.  Wherever  the  expression  "  The  Court  of  Session  "  occurs  in 
the  said  recited  Acts,  or  the  expression  ''The  Court"  occurring 
therein  or  in  this  Act  refers  to  the  Conrt  of  Session  in  Scotlano, 
it  shall  mean  and  include  either  Division  thereof,  or,  in  the  event 
of  a  remit  to  a  permanent  Lord  Ordinary,  as  hereinafter  provided, 
such  Lord  Ordinary  during  session,  and  in  time  of  vacation  the 
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Lord  Ordinary  on  the  Bills ;  and  in  regard  to  orders  or  judgments 
pronounced  by  the  said  Lord  Ordinary  on  the  Bills  in  vacation, 
the  following  provisions  shall  have  effect : — 

1.  No  order   or   judgment    pronounced    by   the   said   Lord 

Ordinary  in  vacation,  under  or  by  virtue,  in  whole  or  in 
part,  of  the  following  sections  of  the  said  recited  Acts, 
shall  be  subject  to  review,  reduction,  suspension,  or  stay  of 
execution,  viz.,  of  the  Companies  Act  1862,  sections  91, 
107,  115,  117,  and  127,  and  section  149  so  far  as  it 
authorizes  the  Court  to  direct  meetings  of  creditors  or 
contributories  to  be  held,  and  that  portion  of  section  2  of 
the  Joint-Stock  Companies  Arrangement  Act,  1870,  which 
authorizes  the  Court  to  order  that  a  meeting  of  creditors 
or  class  of  creditors  sliall  be  summoned ;  and  also  sections 
122  and  123  of  the  Companies  Acts  1862,  so  far  as  they 
may  affect  the  sections  above  enumerated. 

2.  All  other  orders  or  judgments  prononnced  by  the  said  Lord 

Ordinary  in  vacation  (except  as  after-mentioned)  shall  be 
subject  to  review   only  by  reclaiming  note,  in   common 
form,  presented  (notwithstanding  the  terms  of  section  124 
of  the  Companies  Act  1862)  within  fourteen  days  from 
the  date  of  such  order  or  judgment:  Provided  always,  that 
such  orders  or  judgments  pronounced  by  the  said  Lord 
Ordinary  in  vacation,  under  or  by  virtue,  in  whole  or  in 
part,  of  the  following  sections  of  the  Companies  Act  1862, 
shall,  from  the  dates  of  such  orders  or  judgments,  and  not^ 
withstanding  any  reclaiming  note  against  the   same,   be 
carried  out  and  receive  effect  till  «uch  reclaiming  note  be 
disposed  of  by  the  Court,  viz.,  sections  85,  87,  89,   93 
(except  in   regard  to   the    removal  or   remuneration    of 
liouidators),  95,  96  (except  in  regard  to  the  power   to 
sell),  100,  118,  first  part  of  141,  147, 150  (except  in  regard 
to  the  removal  of  liquidators  and  the  filling  up  of  vacancies 
caused  by  such  removal),  197,  198  and  201 ;   and  also 
sections  122  and  123  of  the  Companies  Act  1862,  so  far 
as  they  may  affect  the  sections  above  enumerated : 
Provided  that  nothing  in  this  section  contained  shall  in  any  way 
affect  the  provisions  of  section  121  of  the  Companies  Act  1862, 
in  reference  to  decrees  for  payment  of  calls  in  the  winding-up  of 
companies,  whether  voluntarily  or  by  or  subject  to  the  super- 
vision of  the  Court. 

YI.  When  the  Court  makes  a  winding-up  or  a  supervision  order, 
or  at  any  time  thereafter,  it  shall  be  lawful  for  the  (Dourt,  in 
either  Division  thereof,  if  it  thinks  fit,  to  direct  all  subseqaent 
proceedings  in  the  winding-up  to  be  taken  before  one  of  the  per- 
manent Lords  Ordinary,  and  to  remit  the  winding-up  to  him 
accordingly;  and  thereupon  such  Lord  Ordinary  snail,  for  the 
purposes  of  the  w^inding-up,  be  deemed  to  be  '*  the  Court,"  within 
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the  meaning  of  the  recited  Acts  and  this  Act,  and  shall  have,  for 
the  purposes  of  such  winding-up,  all  the  jurisdiction  and  powers 
of  the  Court  of  Session:  Provided  always  that  all  orders  or 
judgments  pronounced  by  such  Lord  Ordinary  shall  be  subject  to 
review  only  by  Reclaiming  Note  in  common  form,  presented  (not- 
withstanding the  terms  of  section  124  of  the  Companies  Act 
1862)  within  fourteen  days  from  the  date  of  such  order  or  judg« 
ment.  But,  should  a  Keclaiming  Note  not  be  presentea  and 
moved  during  session,  the  provisions  of  section  5  of  this  Act  shall 
apply  to  such  orders  or  judgments :  Provided  also  that  the  said 
Lord  Ordinary  may  report  to  the  Division  of  the  Court  any 
matter  which  may  arise  in  the  course  of  the  winding-up.  Tin's 
section  and  the  immediately  preceding  section  shall  come  into 
force  from  the  passing  of  this  Act,  and  shall  include  companies 
then  in  the  course  of  being  wound  up. 

The  True  Sphere  of  an  Appeal  Court. — The  following  letter, 
treating  of  one  of  the  extraordinary  vagaries  in  which  the 
Second^  Division  of  the  Court  of  Session,  under  the  presidency 
of  Lord  Young,  have  lately  been  indulging,  appeared  in  a  recent 
number  of  the  Scotsman.  It  is  a  very  fair  and  temperate  state- 
ment of  what  threatens  to  become  an  intolerable  grievance  to 
litigants : — 

*'  Sib, — ^The  Scotsman  of  Thursday  last  contains  a  report  of  two 
decisions  of  the  Second  Division  of  the  Court  of  Session,  which 
fieem  to  afford  legitimate  matter  for  observation  by  a  member  of 
the  public. 

''In  each  of  the  cases  referred  to,  the  Court  had  been  asked  to 
review  the  judgments  of  a  Sheriff  on  questions  of  fact.  Your 
report  of  the  first  case  says :  '  The  Conrt  to-day  dismissed  the 
appeal,  it  being  observed  that  in  such  cases  the  judgment  of  the 
Sheriff,  before  whom  the  evidence  was  taken,  ought  not  to  be 
disturbed  if  his  views  were  rested  on  fairly  reasonable  considera- 
tioQ  of  the  facts.'  This  taken  by  itself  might  mean  no  more  than 
that  the  opinion  of  the  Sheriff  who  saw  the  witnesses  was  entitled 
to  great  weight  with  judges  called  upon  to  review  his  decision, 
ana,  so  regarded,  no  objection  could  be  made  to  the  remark.  But 
in  the  report  of  the  second  case,  the  following  passage  occurs : 
'Lord  Young  remarked  that  the  evidence  was  contradictory 
and  conflicting,  and  he  would  have  expressed  no  surprise  had  the 
Sheriffs  arrived  at  a  different  conelusion^  and  held  that  the 
owner  of  the  yard  should  have  paid  for  the  horse.'  If  that  had 
htm  the  eonclusiony  his  Lordship  would  not  have  been  disposed  to 
disturb  it.  But  both  Sheriffs  were  of  opinion  that  there  was 
fault  on  the  part  of  the  pursuer,  and  that  his  man,  for  whom  he 
was  responsible,  did  not  guide  his  horse  and  cart  carefully  and 
prudently.  The  evidence,  taken  as  a  whole,  was  reasonably 
capable  of  anpporting  the  judgment  of  the  Sheriffs ;  and  in  a  case 
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nf  this  kind,  which  presented  no  question  of  law  whatever,  his 
Lordship  expressed  his  regret  that  the  Sheriffs*  judgment  was  not 
concurred  in. 

**  This  judicial  utterance  is  so  important,  that  the  accuracy  of 
the  report  is  of  the  highest  moment;  but  I  entertain  no  doubt 
that  tne  report  must  be  substantially  correct.  Indeed,  my  pro- 
fessional friends  inform  me  that  the  rule  which  is  here  formulated 
by  Lord  Young,  that  the  Court  will  not  overturn  a  Sheriff's 
judgment  on  matters  of  fact  unless  there  is  absolutely  no  evidence 
to  support  it,  has  been  followed  by  their  Lordships  of  the  Second 
Division  in  a  large  number  of  recent  cases,  and  forms  substantially 
a  standing  order  of  Court.  The  matter  is  obviously  of  the  gravest 
public  importance,  and  I  therefore  venture,  with  the  fullest  respect 
and  deference  for  such  high  judicial  opinion,  to  offer  a  few 
observations  in  regard  to  it. 

^*  1.  It  seems  ouite  certain  that  there  is  no  statutory  warrant  for 
the  view  taken  oy  the  learned  judges.  On  this  point  I  have 
made  careful  inquiry,  and  I  am  informed  that,  while  under  the 
Small-Debt  Act  appeal  on  matters  of  fact  is  totally  excluded,  in 
no  other  class  of  dvil  proceedings  is  it  so.  Even  under  the  Debts 
Recovery  Act,  which  is  Umited  to  causes  under  £50  pecuniary 
value,  it  is  expressly  provided  that,  wherever  the  Sheriff  has  been 
desired  by  the  parties  to  record  the  evidence,  appeal  shall  be  com- 
petent on  matters  of  fact.  In  ordinary  Sheriff  Court  causes 
above  £25  value,  appeal  to  the  Court  of  Session  on  points  both  of 
fact  and  of  law  is  quite  unrestricted ;  while  there  is  an  express 
statutory  rule  which  provides  that  findings  in  fact  of  the  Court  of 
Session  regarding  evidence  taken  in  inferior  Courts  are  not  to  be 
appealable  to  the  House  of  Lords. 

*^  This  enactment  seems  by  implication  to  lay  a  positive  duty  on 
the  Court  of  Session  of  examining,  and  in  the  fullest  sense 
reviewing,  all  evidence  competently  laid  before  them. 

*^  2.  There  has  been  no  previous  judicial  practice  to  justify  the 
view  now  taken.  Indeed,  I  have  reason  to  know,  from  slight 
experience  as  a  litigant,  that  in  the  First  Division  of  the  Court 
the  Judges  are  at  present  wont  to  sift  most  carefully  all  questions 
of  evidence  submitted  for  review,  however  small  may  be  the 
interests  involved.  It  is  clearly  most  unsatisfactory  and  mislead- 
ing to  litigants,  that  cases  which  on  one  side  of  a  passage  are 
considered  proper  subjects  of  appeal,  should  on  the  other  side  of 
that  same  passage  be  pronounced  virtually  incompetent  It  is 
very  obvious  that,  whichever  of  the  two  Courts  is  right,  such  in- 
consistency in  judicial  practice  cannot  long  continue.  Besides,  in 
the  class  of  cases  in  which  the  hardship  arises,  the  whole  expense 
of  an  ap|ieal  has  to  be  incurred  before  the  question  of  ''com- 
petency" can  emerge.  The  Court  cannot  prevent  such  cases 
being  appealed ;  they  cannot  prevent  parties  from  having  them 
^oUy  argued  by  counsel;  and  it  just  comes  to  this,  that  at  the 
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end  of  the  fight,  the  parties,  instead  of  getting  a  decision,  are 
informed  that  it  is  not  meet  that  the  judicial  mind  of  the  Supreme 
Bench  should  be  applied  to  such  questions.  This  is  most  unfortu- 
nate and  most  fruitful  of  useless  expense  ;  if  appeal  on  facts  is  to 
be  abolished,  let  the  abolition  be  by  statute,  so  that  all  may  know 
and  apprehend. 

"  3.  It  remains,  in  the  last  place,  to  say  a  word  or  two  on  the 
expediency  of  this  new  rule  of  Court.  Strictly  speaking, 
expediency  should  have  no  weight  with  judges  on  such  a  point. 
If  a  judge  sits  in  Court,  clothed  by  statute  with  certain  judicial 
functions,  he  is  bound  to  exercise  them,  however  inexpedient  or 
objectionable  he  may  consider  the  exercise  of  these  functions  to  be. 
But  the  expediency  of  the  new  rule  is  open  to  the  gravest  doubt. 
The  radical  difference  between  Scottish  law  and  English  touching 
the  ascertainment  of  facts  lies  in  this,  that  while  in  England  the 
opinion  of  a  jury  is  constantly  taken,  with  us  jury  trial  is 
exceptional,  and  reliance  on  the  opinion  of  a  judge  is  considered 
infinitely  more  satisfactory.  But  why  is  it  so?  Is  it  not  just 
because  the  safeguard  of  appeal  is  always  available  ? — not,  a  their 
Lordships  of  the  Second  Division  hold,  in  cases  of  gross  mis- 
carriage,  but  always.  It  must  not  be  forgotten  tnat  in  a 
mercantile  country  like  our  own  by  far  the  largest  and  most 
important  litigations  turn  on  disputed  facts,  and  little  else  than 
that.  A  single  judge,  however  eminent  and  well-meaning,  may 
misread  facts  and  do  most  serious  injustice.  There  seems  nothing 
unreasonable  in  a  demand  by  the  people  of  Scotland  that  such  a 
judge's  findings  shall  be  open  to  review ;  and  if  the  public  interest 
requires  that  facts  shall  be  reviewed,  there  is  an  end  of  the  matter ; 
because  it  is  for  the  public  advantage  that  our  tribunals  exist,  and 
not  for  the  exhibition  of  the  idiosyncrasies  of  judges,  however 
eminent.  Can  it  be  doubted  that  inferior  judges  wiu  become  un- 
consciously less  careful  and  more  hap-hazard  in  their  conclusions  if 
they  realize  that,  whatever  they  decide,  their  judgment  is  final  ? 
And  if  distrust  in  our  judges  once  get  abroad,  our  judicial^system, 
of  which  we  are  justly  so  proud,  will  receive  a  serious  blow.  Recent 
legislation  has  been  directed  towards  extending  the  scope  of  the 
Sheriff's  jurisdiction,  and  this  extension  has  been  widely  taken 
advantage  of.  But  in  the  ordinary  mind  this  extended  jurisdiction 
has  been  closely  associated  with  the  check  of  efficient  and  cheap 
appeal.  If  there  is  to  be  no  appeal  on  matters  of  fact,  the  old 
practice  must  revive  of  instituting  all  important  causes  in  the  Court 
of  Session,  where  the  most  experienced  judges  and  the  most 
eminent  counsel  can  from  the  outset  be  available.  In  my  humble 
opinion  such  a  result  is  much  to  be  deplored,  and  I  venture  there- 
fore to  hope  that  the  rule  of  Court  which  forms  the  text  of  this 
letter  will  never  become  the  acknowledged  law  of  the  land. — ^I  am, 
etc, 

AftllCUS  CUBUB.'" 
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In  conoection  with  the  above  letter  we  may  note  how  di£Perent 
were  the  remarks  of  the  Lord  President  (then  Lord  Justice- 
Clerk)  in  the  case  of  Strang  v.  Stewarty  31st  March  1864  (2 
Macph.  1015).  He  there  observed :  **  If  there  be  a  pecuniary  or 
patrimonial  interest,  however  small,  depending  on  the  determina- 
tion of  the  question,  the  parties  have  a  right  to  invoke  the  aid  of  a 
Court  of  law  to  decide  their  difference." 


The  Judgment  and  its  Wrongs.* 

From  the  Canadian  Law  Time*, 
{Per  Cur.) 

1  WROTE  a  judgment  without  much  care ; 
It  was  unsound,  they  said,  somewhere ; 
For  who  has  ears  so  big  and  long 
As  not  to  know  Courts  may  go  wrong  ? 

Appealed  from  Court  to  Court — reversed 
Three  times — the  suitors  wept  and  cursed. 
For  bills  of  costs,  in  its  wayward  flight, 
Piled  up  like  snow  on  a  winter^s  night. 

Long,  long  afterward  (what  a  joke  !) 
The  rrivy  Council  the  silence  broke ; 
And  at  last  my  judgment  found  a  friend. 
For  they  held  it  right  from  beginning  to  end. 

The  Ohio  Editor  arid  his  Orange, — The  Ohio  Law  Journal  thus 
explains  how  to  draw  a  deed  of  gift  of  an  orange  : — 

'*  The  verbose  technicalities  of  legal  phraseology  are  well  hit  off 
in  the  following :  If  a  man  would,  according  to  law,  give  to 
another  an  orange,  instead  of  saying,  '  I  give  you  that  orange/ 
which  one  would  think  would  be  what  is  called  in  legal  phrase- 
ology, ^  an  absolute  conveyance  of  all  right  and  title  therein,'  the 
phrase  would  run  thus  :  *  I  give  you  all  and  singular  my  estate 
and  interest,  right,  title  and  claim,  and  advantage  of  and  in  that 
orange,  with  all  its  rind,  skin,  juice,  pulp  and  pips,  and  all  right 
and  advantage  therein,  with  full  power  to  bite,  cut,  suck,  and 
otherwise  eat  the  same,  or  give  the  same  away,  as  fully  and 
effectually  as  I,  said  A.  B.,  am  now  entitled  to  bite,  cut,  suck,  or 
otherwise  eat  the  same  orange,  or  give  the  same  away  with  or 
without  its  rind,  juice,  pulp  and  pips,  anything  heretofore  or  here- 
after, or  in  other  deed  or  deeds,  instrument  or  instruments,  of 
what  nature  or  kind  soever,  to  the  contrary  in  any  wise  notwith- 
standing.' " 

Somewhat  succesafolly  imitated  by  Longfellow  in  *'  Tho  Arrow  and  the  Song." 
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SHERIFF  COURT  OF  ABERDEEN,  KINCARDINE,  AND 

BANFF. 

Sheriff  Scott-Moncrieff. 

ABERDEEN  AND  NORTHERN  HERITABLE  PROPERTY  COMPANY  (LIMITED) 

V,  ADAMSON. 

Bankruptcy — Banking  of  Claims. — Held  that  creditors  who  had  received 
an  invalid  bond  from  a  bankrupt,  which  was  not  reduced  until  after 
the  date  of  sequestration,  were  not  entitled  to  rank  upon  the  seques- 
trated estate  for  expenses  incurred  by  them  in  onsaccessfully  resisting 
the  action  of  reduction. 

The  circumstances  of  this  case  are  fully  stated  in  the  Sheri£Ps  note. 

**  Banff,  Uth  March  1885. — Having  heard  parties'  procurators  and 
made  avizandum,  affirms  the  deliverance  of  the  respondent  appealed 
against— dismisses  the  appeal,  and  decerns  :  Finds  the  appellant  liable 
to  the  respondent  in  the  sum  of  £3,  3s.  of  modified  expenses,  and 
decerns,  etc 

**N(tte. — ^Although  I  have  come  to  be  of  opinion  that  the  trustee  has 
acted  rightly  in  dealing  as  he  has  done  with  the  claim  of  the  appellants, 
I  confess  that  the  question  raised  by  them  does  not  seem  to  me,  as 
apparently  it  did  to  mm,  to  be  one  entirely  free  from  difficulty. 

"The  facts  of  the  case  are  these: — In  1879  the  late  Mrs.  Ewing 
borrowed  from  the  appellants  the  sum  of  £500.  She  granted  in  their 
favour  a  bond  and  disposition  in  security  over  certain  heritable  subjects 
which  she  possessed  as  the  executrix  of  her  late  husband.  It  is  in  the 
usual  form,  and  contains  the  following  clause, '  And  I  grant  warrandice.' 
In  1881  Mr&  Ewing  died.  Two  years  later  her  estates  were  seques- 
trated, and  the  respondent  elected  trustee.  After  the  date  of  sequestra- 
tion Mr.  Francis  Dickson,  C. A.,  who  had  been  appointed  judicial  factor 
upon  the  trust  estate  created  by  the  will  of  Mrs.  Ewing's  husband, 
brought  an  action  of  reduction  of  the  bond  and  disposition  in  security. 
To  this  action  the  appellants  were  called,  and  also  the  respondent ;  the 
latter,  however,  declined  to  enter  appearanca  The  appellants  defended 
nuBuccessfnlly,  and  were  found  liable  in  expenses.  The  Lord  Ordinary 
held  that  JAis.  Ewing  had  no  power  as  executrix  of  her  husband  to 
tender  the  subjects  possessed  by  ner,  and  accordingly  reduced  the  bond. 
The  appellants  have  been  ranked  by  the  respondent  for  the  claim  of 
£500,  but  they  also  demand  a  ranking  for  the  expense  incurred  by 
them  in  unsuccessfully  defending  their  bond.  This  the  trustee  has 
refused,  and  hence  the  present  appeal. 

**  In  consequence  of  the  reduction  of  this  bond,  the  appellants  have  lost 
the  security  upon  which  their  advance  was  made.  They  are,  it  appears 
to  me,  in  the  same  position  as  a  purchaser  who  has  been  evicted,  and 
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may  have  quite  a  good  claim  is  law  for  the  recovery  of  the  expenses 
which  they  have  incarred  in  resisting  this  action  of  redaction.  But 
against  whom  does  this  claim  lie  ?  Before  they  can  successfully  main- 
tain it  in  a  question  with  the  lender's  trustee,  they  must  establish  that 
such  a  claim  existed  at  the  date  of  the  sequestration.  The  appellants 
say  it  did,  and  found  upon  the  recent  decision  in  MiUer  v.  Maemhsh, 
March  18,  1884,  11  R  729.  It  will  be  necessary  therefore  to  consider 
the  import  of  that  authority.  Prior  to  the  date  of  his  sequestration 
the  bankrupt  in  that  case,  Walter  Chalmers,  had  caused  damage  to  a 
certain  William  Macintosh,  and  an  action  of  damages  was  pending  at 
his  instance.  After  the  sequestration  damages  were  found  due, 
assessed,  and  along  with  expenses  decerned  for  in  favour  of  the  pursuer. 
The  Court  held  that  the  pursuer  was  entitled  to  rank  not  only  for  the 
amount  of  damage  but  for  the  whole  of  the  expenses  of  his  action. 
They  refused  to  draw  any  distinction  between  expenses  incurred 
before  and  after  sequestration,  viewing  the  damages  and  expenses  as 
one  debt  which  subsisted  at  the  date  of  bankruptcy,  although  not  ascer- 
tained or  fixed  until  after  that  event  had  occurred.  ^The  whole 
matter,'  said  the  Lord  President, '  then  amounts  to  nothing  more  than 
this,  that  there  was  a  claim  for  damages  and  expenses  at  the  date  of  the 
sequestration,  but  that  it  was  necessary  to  establish  whether  the  debt 
was  really  due.'  Lord  Shand  observed :  '  The  question  really  turns 
upon  the  point  whether  the  expenses  can  be  said  to  be  a  debt  due  at 
the  date  of  the  sequestration.  The  damages  claimed  was  £3000,  and 
the  amount  found  due  was  £20.  It  is  not  disputed  that  the  sum  of 
£20  was  due  at  the  date  of  the  sequestration,  though  not  ascertained 
till  long  after;  but  the  expenses  were  all  incurred  in  ascertaining 
whether  damages  were  due  or  not,  and  I  do  not  see  that  it  is  possible 
to  separate  the  expenses  from  the  damages.'  It  is  obvious,  therefore, 
that  what  these  judges  went  upon  was  the  fact  that  at  the  date  of 
sequestration  there  was  a  good  claim,  although  of  uncertain  amount, 
which  the  creditor  was  entitled  to  make.  This  decision  renders  it  dear 
in  law  that  a  creditor  is  entitled  to  recover  the  expenses  incurred  in 
establishing  such  a  claim,  although  the  actual  money  is  not  expended 
by  him  until  after  the  sequestration,  but  it  goes  no  further. 

^*  Now,  in  my  opinion,  the  distinction  between  the  present  case  and 
that  of  MadtUash  is  simply  this,  that  whereas  in  the  latter  the  damage 
had  been  done  and  the  claim  inade  before  sequestration,  in  the  former 
the  injury  has  arisen  subsequent  to  that  event  The  appellants  held  a 
bond  which  was  surely  good  until  reduced.  Its  reduction  involved 
them  in  expense,  and  consequently  caused  them  damage.  But  this  act 
of  reduction  took  place  after  Mrs.  Ewing's  estates  were  vested  in  her 
trustee ;  and  although  it  might  give  them  a  claim  against  her  were  she 
still  alive,  I  fail  to  see  that  it  gives  them  any  in  a  question  with  other 
creditors,  against  the  sequestrated  estate. 

"  It  is  argued  that  the  injury  done  must  date  from  the  day  when  Mrs. 
Ewing  took  the  appellants'  money  and  gave  them  a  worthless  bond. 
The  argument  is  not  without  force,  but  to  give  effect  to  it  would  be 
certainly  to  stretch  the  law  in  favour  of  the  individual  creditor  further 
than  I  find  any  authority  for  doing ;  on  the  contrary,  there  is  authority 
against  the  appellant's  contention.    In  Baiid  v.  M^Twham^  8  Shaw  966, 
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an  endnent  judge  (Lord  Glenlee)  says,  *  Suppose  a  tower  falls  after  a 
sequestration  in  consequence  of  operations  commenced  before  it,  could 
the  damages  due  in  consequence  be  held  to  be  a  debt  under  the  seques- 
tration t  I  think  not'  Mrs.  Swing's  bond  resembled  a  building  with 
a  latent  defect,  but  the  collapse  had  not  taken  place  at  the  date  of  her 
bankruptcy.  The  case  of  Macintosh  does  not  conflict  with  Lord 
Glenlee's  didum.  There,  before  sequestration,  the  tower  had  really 
fallen,  and  the  sole  question  was,  what  amount  of  damage  had  it  done  ? 
^1  Upon  the  ground,  therefore,  that  the  disputed  mim  is  not  one 
which  can  be  fairly  said  to  have  been  due  when  the  trustee  acquired 
possession  of  his  estate,  I  hold  that  he  was  right  in  rejecting  it" 

Ad.  Rosser— -rf«.  Watt 


SHERIFF  COURT  OF  MIDLOTHIAN. 
Sheriff-Substitute  RuTHSRFUBD. 

XACKAT  9.  SCOTTISH  UNION  AND  NATIONAL  INSITRANOS  CO.  AND  ANOTHEB. 

DebU  Recovery  (Scoiland)  Act  —  Furthcoming  —  Competency, — ^Mackay 
(pursuer)  raised  an  action  of  furthcoming,  under  the  Debts  Recovery 
Act,  in  the  Sheriff  Court  of  Midlothian,  against  the  Scottish  Union  and 
National  Insurance  Company,  arrestees,  and  Crot,  common  debtor, 
concluding  to  have  £18,  4s.  8d.,  arrested  in  the  hands  of  the  arrestees, 
made  furthcoming  to  the  pursuer.  The  arrestees  stated  that  there  was 
a  sum  of  £55  in  their  hands,  payable  to  Crot  under  a  policy  of  insur- 
ance against  loss  by  fire,  and  pleaded  the  action  was  incompetent 
The  5th  section  of  the  Debts  Recovery  Act  incorporated  inter  cUia  the 
9th  section  of  the  Small  Debt  Act:  but  it  limits  the  incorporated 
sections  by  declaring  that  they  must  be  read  and  construed  as  if  they 
expressly  related  to  actions  of  the  nature  and  value  set  forth  in  the 
second  section  of  the  Debts  Recovery  Act;  that  is,  to  actions  of 
debt  for  ''house  mails,  men's  ordinaries,  servants'  fees,  and  other 
the  like  debts  wherein  the  debt  shall  exceed  the  value  of  £12 
and  shall  not  exceed  the  value  of  £50."  The  sum  in  the  hands 
of  the  arrestees  was  a  sum  due  under  a  policy  of  insurance,  and 
was  not  a  debt  of  the  nature  set  forth  in  the  second  section  of  the 
Debts  Recovery  Act  A  direct  action  at  the  instance  of  the  common 
debtor  himself  against  the  insurance  company  would  be  manifestly 
incompetent  The  mere  fact  that  the  debt  was  arrested  by  a  creditor 
of  the  common  debtor  did  not  change  its  nature,  or  put  a  creditor  who 
claimed  through  the  common  debtor  in  a  better  position  than  the 
common  debtor  himself  would  have  been.  Besides,  an  action  of  furth- 
coming partakes  of  the  nature  of  an  action  of  constitution,  and  the 
>ame  reasons  which  exclude  certain  intricate  chums  from  the  summary 
proeednie  of  the  ordinary  action  of  constitution  in  the  Debts  Recovery 
pottrt  are  applicable  to  the  action  of  furthcoming,  and  that  is  the  only 
mtelligtble  reason  which  can  be  assigned  for  the  proviso  in  the  5Ui 
ieetioa  of  the  Debts  Recovery  Act    The  arrestees  further  pleaded 
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double  distress  in  respect  of  which  they  bad  raised  an  action  of 
moltiplepoinding. 

The  pursaer  pleaded  that  the  action  was  competent.  The  airestment 
was  used  on  a  decree  for  a  merchant's  account,  and  the  arrestment  and 
furthcoming  were  necessary  steps  for  rendering  effectual  a  decree 
properly  obtained  under  the  Debts  Recovery  Act  The  Sheriff- 
Substitute  (Butherfurd)  has  pronounced  the  following  interlocutor : — 

"  The  Sheriff-Substitute  having  heard  parties'  procurators,  repels  the 
objection  stated  on  the  part  of  the  arrestees  to  the  competency  of  the 
action ;  but  in  respect  of  their  having  raised  the  action  of  multiple- 
poinding  referred  to  in  their  pleas,  sists  further  procedure  in  this  action 
until  the  rights  of  parties  shall  have  been  ascertained  in  the  said 
process  of  mnltiplepoinding." 

Ad.  Irons,  Eoberts,  &  Lewis,  S.S.C. — Alt.  P.  Morrison,  S.S.C. 


Sheriff-Substitute  Butherfurd  and  Sheriff  Davidson. 

LANGWILL  r.  MACKAY. 

Circumstances  in  which  Landlord  was  found  not  responsible  for  damagr 
by  overflow  of  water  caused  by  his  tenants, — Langwill,  curator  bonis  for 
Jackson  and  others,  joint-proprietors  of  the  fourth  flat  of  a  tenement 
in  Jackson's  Close,  presented  a  petition  to  the  Sheriff  of  the  Lothians 
and  Peebles,  against  Mackay,  defender,  praying  the  Sheriff  to  "  ordain 
the  defender  to  repair  the  cistern's  soU  and  other  pipes,  and  their 
connections,  ....  to  the  effect  of  stopping  all  overflow  or  leakage 
therefrom  upon  the  flat  immediately  below,  owned  by  the  pursuers.'' 
The  defender  denied  that  the  water  apparatus  in  his  property  was 
defective,  and  alleged  that,  on  the  contrary,  they  were  properly  con- 
structed and  in  good  working  order,  and  that  the  overflows  of  water 
were  caused  by  the  fault  of  his  tenants,  for  which  he  was  not  respon- 
sible. After  a  proof,  Sheriff  Butherfurd  pronounced  the  following 
interlocutor : — 

''Edinburgh,  19th  January  1885.  —  The  Sheriff-Substitute  having 
heard  parties'  procurators,  and  having  considered  the  proof  with 
the  whole  process:  Finds  as  matter  of  fact,  (1)  that  the  pursuers 
are  proprietors  of  the  fourth  flat  (from  the  ground  floor)  of  the 
tenement  of  houses  No.  1  Jackson's  Close,  High  Street,  Edin- 
burgh, and  the  defender  is  proprietor  of  the  flat  inunediately 
above,  each  of  these  flats  being  divided  into  several  dwelling- 
houses,  which  are  occupied  by  the  tenants  of  the  parties:  (2)  that 
water  is  supplied  to  the  defender's  tenants  by  a  pipe  of  f  of  an  inch 
in  diameter,  fitted  with  a  crane,  opening  upon  a  cast-iron  sink  8 
inches  in  length  by  12  inches  broad  and  8  inches  deep,  from  which 
there  is  an  outflow  pipe  of  2^  inches  in  diameter,  covered  by  a 
grating:  (3)  that  on  the  flooring  beneath  the  said  sink  there  is  a 
zinc  tray  or  safe,  about  3  feet  square,   having  a  raised  ledge  or 
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guard  ronnd  aboat  it^  and  an  outflow  pipe  of  1^  inches  diameter, 
the  purpose  of  which  is  to  carry  away  any  water  which  may  be 
spilled  at  the  sink :  (4)  that  when  the  action  was  raised,  the  said 
tray  or  safe  was  slightly  off  the  level,  which  somewhat  retarded  the  out- 
flow of  water  therefrom,  but  that  this  has  since  been  rectified  by  the 
defendier :  (5)  that  the  said  sink,  and  the  tray  or  safe  and  pipes  in 
connection  therewith,  are  well  constructed,  in  good  repair,  and  in  proper 
working  order :  (6)  that  on  the  3rd  of  August  1884,  and  on  several 
occasions  prior  to  tnat  date,  water  overflowed  from  the  sink  or  tray  or 
safe  aforesaid,  and  percolated  through  the  flooring  of  the  defender's 
premises  into  one  of  the  dwelling-houses  upon  the  flat  belonging  to  the 
pursuers  :  (7)  that  the  overflow  of  water  on  the  occasions  aforesaid  was 
caused  by  the  negligence  or  fault  of  one  or  more  of  the  defender's 
tenants  in  converting  the  sink  and  tray  or  safe  aforesaid  to  improper 
uses,  and  in  particular  in  causing  or  permitting  matter  to  enter  the 
same,  which  obstructed  or  prevented  the  outflow  of  water  therefrom  : 
Finds  in  point  of  law  that  the  defender  is  not  bound  to  execute  the 
repairs  specified  in  the  prayer  of  the  petition  :  Therefore  assoilzies  the 
defender  from  the  conclusions  of  the  libel :  Finds  the  pursuers  liable 
to  the  defender  in  the  expense  of  process,  subject  to  modification,  and 
remits  the  account  when  lodged  to  the  auditor  to  tax  and  to  report 

(Signed)   ''And.  Eutherfurd. 

'^Nole, — ^This  action  seems  to  have  been  raised  under  a  misapprehen- 
sion on  the  part  of  the  pursuers  as  to  the  true  state  of  facts ;  and 
although  there  can  be  no  doubt  that  considerable  damage  has  been 
caused  by  the  escape  of  water  from  the  defender's  premises  into  the 
house  on  the  pursuers'  flat, — which  up  till  Whitsunday  last  was  occupied 
by  the  witness,  Thomas  Bennet, — ^it  is  impossible  to  give  the  pursuers 
the  remedy  which  they  crave  in  the  prayer  of  the  petition.  For  the 
evidence  shows  that  the  sink  and  other  apparatus  on  the  defender's 
fiat,  connected  with  the  water  supply  to  his  tenants,  is  in  good  repair 
and  working  order,  and  that  the  escape  of  water  of  which  the  pursuers 
complain  was  due  to  the  misuse  by  some  of  the  defender's  tenants  of 
the  sink  or  of  the  tray  underneath  it 

**  What  remedy  the  pursuers  may  have,  is  a  question  which  the  Sheriff- 
Substitute,  as  at  present  advised,  is  not  prepared  to  answer,  but  he 
thinks  that  the  matter  is  one  which  will  require  very  careful  con- 
sideration on  the  part  of  the  pursuers  in  the  event  of  any  ulterior  pro- 
ceedings at  their  instance.  The  Sheriff-Substitute  may  refer  to  the 
cases  of  Weston  y.  The  Incorporaium  of  TailarSy  1839,  1  D.  1218,  and 
Campbell  v.  Kennedy,  1864,  2  M.  121,  also  to  the  Edinburgh  Municipal 
and  Police  Act  1876,  sections  201  and  204. 

*'  Expenses  have  been  awarded  to  the  defender  subject  to  modification, 
becatue  the  Sheriff-Substitute  thinks  that  much  of  the  evidence  which 
he  adduced  was  unnecessary.  A.  R." 

Against  this  interlocutor  the  pursuers  appealed  to  the  Sheriff,  who 
pronounced  the  following  interlocutor  : — 

^Edmburghy  2ith  February  1885. — The  Sheriff  having  considered 
the  appeal  for  the  pursuers,  with  the  proof  and  whole  process,  and 
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bend  parties' pTocQiaton^dknuBses  the  said  if^ealzFin^  the  pursueTB 
liable  in  additioiud  ezpemea^  and  deoeni& 

(Signed)        **  Archibald  Davidson. 

**  NUe, — ^The  prayer  of  the  petition  is  that  the  defender  be  ordained  to 
repair  dstem's  sofl  and  other  pipes.  The  case  is  limited  to  that  Bat 
the  pnrsners  have  introdneed  mnch  irrelevant  matter  as  to  defectiye 
water  accommodation^  the  lighting  of  the  premises,  etc.,  all  of  which  may 
be  very  important,  bat  they  are  not  within  this  ca«e.  It  is  clearly 
proved  that  the  injury  to  the  premises  of  the  pursuers  was  not  caused 
by  defective  constraction  or  conditi<m  of  dstems  or  pipes,  but  to  the 
improper  use  of  them  by  the  tenants  of  the  defender. 

"  The  Sheriff  is  inclined  to  think  that  the  modification  of  expenses 
which  has  been  awarded  in  the  interlocutor  appealed  against  i^ould  be, 
in  respect  of  the  circumstances,  and  of  the  introduction  by  the  pursuers 
of  so  much  irrelevant  matter,  very  slight.  A.  D/' 
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SCOTLAND  AND  THE  NATIONAL  GOVERNMENT. 

An  Address  delivered  on  April  10,  1885,  in  MarischcU  ColUffe,  to  the 
Aberdeen  Juridieal  Society^  by  Sheriff  Guthrie  Smith. 

I  HAVE  willingly  complied  with  the  request  of  your  Society  to 
close  the  present  session  with  a  formal  address,  because,  although 
conscious  of  my  inability  to  do  the  occasion  justice,  I  felt  that 
these  conferences  between  the  older  and  younger  members  of 
oar  profession  are  natural  and  becoming,  and  it  would  give  me 
the  opportunity  of  turning  your  attention  to  some  questions  of 
the  day  in  their  legal  and  historical  aspects.  Such  a  review  is 
not  inappropriate  to  the  present  time,  when,  in  a  constitutional 
sense,  we  are  turning  over  an  entirely  new  leaf,  and  beginning 
a  fresh  chapter  in  British  history ;  and  it  seemed  to  me  to  be 
more  likely  to  secure  your  attention  than  the  examination  of 
some  dry  professional  topic.  It  is  certainly  the  fact  that  you 
are  beginning  your  career  at  a  grave  and  anxious  time.  Former 
controversies  are  closed;  the  old  battle  cries  have  ceased;  the 
ancient  lines  of  demarcation  between  the  two  great  parties  in  the 
State  are  harder  to  trace ;  and  the  probability  is  that  in  the  years 
to  come  the  agitations  of  public  life  will  be  presented  under  some- 
what altered  conditions.  In  this,  you  of  the  coming  generation 
will  have  to  bear  your  part ;  and  it  is  a  satisfaction  to  Know  that 
in  preparing  yourselves  for  it,  you  have  enjoyed  the  many  advan- 
tages and  opportunities  of  this  old  academic  city.  The  lawyer,  I 
conceive,  ill  fulfills  his  oi&ce  who  contents  himself  with  attending  to 
his  own  immediate  clients.  His  first  and  paramount  obligation  is  as 
a  citizen  of  a  great  and  free  country,  and,  with  the  help  of  such  pro- 
fessional knowledge  as  he  may  possess,  to  seek  to  improve,  as  far 
as  his  own  personal  influence  may  extend,  the  noble  system  of  law, 
to  which  in  large  measure  it  owes  its  greatness,  and  to  which  he 
has  dedicated  bis  life.  Our  jurisprudence,  founded  on  very  solid 
foundations,  has  been  built  up  by  many  generations  of  lawyers  and 
jadges,  representing  at  every  period  of  our  legal  history  the  best 
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intellect  of  their  day,  bnt  no  one  pretends  that  it  is  incapable  of 
farther  amendment.  In  this  respect  I  believe  the  legal  profession 
in  Scotland  has  never  failed  to  meet  the  just  expectations  of 
the  public.  Not  merely  have  they  assisted  in  promoting,  in 
many  instances  the  merit  has  been  theirs  of  originating  and 
suggesting,  measures  for  the  improvement  of  our  institutions. 
Henceforth  full  scope  will  be  afforded  for  continuing  in  this 
path  of  public  usefulness  now  that  the  management  of  Scottish 
business  is  to  be  removed  from  the  Home  becretary  and  com- 
mitted to  the  charge  of  a  responsible  Minister  of  our  ovi'n.  It 
is  also  very  signi6cant  that  the  movement  in  this  direction 
occurs  almost  simultaneously  with  the  strong  tide  of  affection  which 
has  set  in  towards  Great  Britain  from  the  Greater  Britain  that  is 
beyond  the  sea.  Indeed  the  two  things,  the  closer  federation  of 
the  Empire  and  the  more  distinct  separation  of  our  affairs  local 
from  Imperial,  are  the  necessary  counterparts  of  the  same  policy. 
More  than  that,  it  is  the  revival  of  principles  which  our  Saxon 
forefathers  clearly  appreciated,  and  which  underlie  the  constitu- 
tion. In  other  European  States  the  central  government  reigns  as 
well  as  governs ;  it  absorbs  all ;  it  directs,  controls,  and  regulates 
everything ;  and  the  people  never  attain  to  a  true  conception  of 
what  self-government  is :  for,  instead  of  leading  the  men  in  power 
by  the  action  of  an  enlightened  public  opinion,  they  wait  to  be  led ; 
Government  does  everything  for  them,  and  public  liberty  becomes 
a  .body  without  the  spirit^  which  is  dead.  But  our  Saxon  ancestors 
in  founding  their  political  institutions  began  at  the  other  end. 
The  town  became  a  burgh,  with  its  elected  magistrates  and  its 
own  constituency.  It  was  permitted  to  assess  itself  for  local  pnr- 
poses,  and  to  manage  its  affairs  in  accordance  with  the  general 
wish;  while  outside  the  burghs  there  were  territorial  divisions, 
which  furnished  their  own  juries,  and  arranged  for  the  manage- 
ment of  such  matters  as  needed  regulation.  In  this  way  the 
foundations  of  municipal  liberty  were  laid ;  people  were  trained  to 
take  their  part  in  public  life,  and  as  age  succeeded  age  they  rose 
to  a  true  conception  of  what  self-government  is,  and  acquired  that 
ust  idea  of  liberty,  subordinated  to  a  strict  enforcement  of  public 
aw,  which  has  become  the  distinguishing  characteristic  of  the 
Anglo-Saxon  race.  Indeed  it  is  striking  to  note  how  this  same 
system  of  organizing  the  State  by  decentralizing  the  political 
power,  and  building  from  the  local  community  upwards,  is  to  be 
seen  in  active  operation  in  our  colonies  to  this  day.  The  spirit 
was  engrained  in  the  people,  and  in  founding  their  new  settlements 
they  unconsciously  carried  it  with  them.  For  example,  the  germ 
of  American  public  life  is  the  township,  with  its  local  court  for  the 
administration  of  justice,  its  roads  and  schools,  its  local  assess- 
ments, its  expenditure  on  account  of  public  works,  all  so  arranged 
that  every  member  of  the  community  has,  as  it  were,  a  direct  per- 
sonal interest  in  the  business.    These  different  local  institutions 


SCOTLAND  AND  THE  NATIONAL  GOVEKNMEKT;  227 

are  bound  up  in  the  State,  whieli  enacts  laws  for  their  regulation, 
but  interferes  as  little  as  possible  with  the  administration,  and  is 
independent  altogether  of  federal  control.  The  federal  constitu- 
tion fixes  the  relation  of  the  States  to  each  other,  and  to  the 
national  Government  at  Washington,  while  over  all  sits  the 
Sapreme  Court,  with  authority  to  restrain  Congress  and  the 
separate  Legislatures  from  any  trespass  beyond  the  strict  lines 
of  the  constitution.  I  anticipate  that  much  the  same  result  will 
be  realized  in  our  own  experience  in  this  country,  I  believe  it 
will  be  found  that  the  closer  attachment  of  its  different  depen- 
dencies to  the  British  Crown  can  be  effected  in  no  practical  way 
except  by  a  completer  detachment  from  the  central  administration 
of  purely  local  affairs,  which  are  always  best  managed  by  those 
who  have  the  requisite  knowledge  and  the  chief  interest  in  seeing 
that  they  are  properly  attended  to. 

For  all  this,  I  conceive  we  in  Scotland  have  much  cause  for 
thankfulness.  It  will  certainly  tend  to  conserve  our  institutions^ 
and  it  encourages  us  to  go  on  with  measures  for  making  them  more 
efficient,  without  the  uneasy  feeling  that  thereby  we  may  be  play- 
ing into  the  hands  of  those  who  would  be  pleased  to  see  them 
ended  rather  than  mended.  Not  many  years  ago,  in  some  official 
qaarters  this  feeling  certainly  did  prevail.  Scotland  seemed  to  be 
of  no  accoant  in  the  eyes  of  the  Ministry  of  the  day.  The  Lord 
Advocate,  who  occupied  by  himself  a  separate  office  of  his  own, 
with  an  appearance  at  least  of  independence,  was  removed  to 
the  Home  Office^  within  hearing  of  the  Secretary  of  State's 
bell,  and  everything  specially  distinctive  of  Scotland  was  in 
danger  of  bein^  swept  away.  Happily,  however,  the  mood  did  not 
last  long.  Mmisterial  indifference,  parliamentary  neglect,  and 
official  ignorance  evoked  a  display  of  public  feeling  which  has  led 
to  the  settlement  of  the  question  of  Scotch  Administration  by  the 
reappointment  of  a  Scottish  Secretary  with  a  power  and  authority 
which,  if  wisely  used,  cannot  fail  to  be  of  great  advantage  to  the 
country. 

The  revival  of  this  office  recalls  the  circumstances  under  which 
the  Treaty  of  Union  was  accomplished,  and  suggests  the  question 
which  has  often  been  put  by  despairing  politicians,  How  the 
Union  with  England  has  produced  such  opposite  results  in  Ire- 
land and  Scotland?  In  both  cases  England  trusted  that  with 
her  large  proportion  of  the  representation  of  the  House  of 
Commons  she  would  always  be  aole  to  hold  her  own.  What- 
ever  became  of  Home  Rule  as  applied  to  the  incorporated 
kingdom,  her  own  Home  Rule  could  not  possibly  be  affected;  but  in 
the  case  of  Scotland  she  had  no  special  English  objects  to  promote. 
The  country  claimed  to  be  independent  as  regards  its  own  laws 
and  customs,  and  she  was  willing  that  it  should  be  so,  her  one 
great  anxiety  being  to  prevent  the  possibility  of  Scotland  being 
placed  again  under  an  independent  sovereign,  and  thereby  become 
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once  more  averytroablesome  neighbour.    In  Ireland,  on  the  other 
hand,  there  had  been  an  English  conquest,  and  the  settlement  of 
Ulster.    From  about  the  jear  1495  the  common  and  statute  law  oF 
England  had  been  declared  to  be  the  law  of  Ireland.  It  still  retained 
a  separate  Legislature  of  its  own,  composed  of  two  Houses, — the 
House  of  Commons  and  the  House  of  Lords, — ^but  both  were  practi- 
cally powerless  against  the  English  Cabinet,  which  had  long  dictated 
their  policy,  and  made  them  the  servile  instrument  for  carrying 
out  its  wishes.     When,  therefore,  the  two  kingdoms  were  placed 
under  one  Parliament,  the  change  was  more  in  form  than  sub- 
stance.   The   English  Oovernment  had  formerly  ruled  throu^^h 
the   Parliament  in   Dublin,  it  now  ruled  with  the  help  of  the 
Irish   members   through   the  Parliament  of  Westminster,  with 
small   regard    to  the  feelings  of  the  Irish  nation.    No  wonder 
that  the  people  remained  alien  and  hostile,  and  that  the  history 
of  the  country  has  ever  since  presented  that  dismal  picture  of 
abject  wretchedness,  and  sullen  discontent,  and  wild  lawlessness 
which  makes  good  government  hopeless,  and  industrial  progress 
impossible.     It  is  a  melancholy  fact  that  the  population  of   the 
kingdom  of  Ireland  was  in  1881 — ^then  little  over  five  millions — 
about  a  million   less  than  it  was  in  1811.    Between  the  1st  of 
May  1851  and  the  31st  December  1884,  close  on  three  millions  of 
persons,  natives  of  Ireland,  fled  from  the  land  of  their  birth,  too 
glad  to  place  the  ocean  between  them  and  the  miserable  misrule 
which  prevailed.    In  Scotland,  on  the  other  hand,  our  condition 
at  the  time  of  the  Union  was  altogether  different.    We  had  our 
own  inde]>endent  system  of  laws.      Our  king  had  become  the 
English  king,  but  for  his  Government  in  London  we  had  small 
regard.     We  had  an  independent  Legislature  which  had  always 
faithfully  reflected  the  spirit  of  the  country.    Between  the  two 
nations  there  was  no  real  sympathv,  and  now  that  the  desire  was 
rising  to  found  colonies  and  establisli  a  foreign  trade,  England 
seemed  less  disposed  than  ever  to  promote  or  even  to  permit  any 
schemes  to  be  carried  out  which  were  likely  to  be  to  the  advantage 
of   this  country.     Accordingly,  when  the  Darien  scheme  was 
started,  the  English  merchants  rose  against  it,  and  threw  every 
possible  obstacle  in  the  way  of  its  accomplishment.    Probably^ 
like  many  another  sound  enterprise,  it  was  before  its  time,  but  we 
now  can  appreciate  wliat  immense  advantages  it  would  have  con- 
ferred, both  on  these  islands  and  the  contment  of  America,  if  it 
had  been  allowed  to  succeed.     It  failed  miserably,  solely  through 
the  jealous  opposition  of  the  English,  who  were  determined  that 
the  Scotch  should  have  no  lot  or  part  with  them,  either  in  found- 
ing new  settlements  or  in  engaging  in  foreign  commerce.     When 
in  1697  we  find  no  less  a  person  than  John  Locke,  the  enlightened 
author  of  the  Human  Understanding^  giving  way  to  these  mis- 
chievous and  mistaken  ideas,  we  need  not  be  surprised  at  the 
hostile  and  selfish  spirit  which  was  manifested  towards  this  enter- 


800TLAKD  AXB  THE  NATIONAL  GOVERNMENT,  229 

prise  by  all  classes  of  the  English  people.  Writing  from  his 
place  at  the  Board  of  Trade,  to  their  Excellencies  the  Lords 
Justices,  urging  them  to  send  a  force  from  Jamaica  to  take 
possession  for  the  Crown  of  England  of  Oolden  Island  and  the 
port  opposite  to  it,  in  the  Isthmus  of  Darien,  he  adds,  ''  This  work 
seems  to  require  all  possible  despatch,  lest  the  Scotch  Company 
be  there  beiore  us,  which  is  of  the  utmost  importance  to  the 
trade  of  England/'  Ultimately  our  richer  and  more  powerful 
neighbour,  possessing  the  ear  of  the  Oovernment  in  Xiondon, 
sacceeded  in  their  opposition  and  the  ruin  of  the  Darien  scheme, 
and  practically  also  the  ruin  of  the  whole  country  was  complete. 

It  was  in  these  circumstances  that,  at  the  beginning  of  the 
century,  the  question  of  Union  came  to  be  discussed,  the  English 
scheming  to  get  rid  of  their  northern  neighbour  with  its  trouble- 
some Parliament,  and  the  Scotch  prepared  to  sacrifice  something 
of  their  independence  in  order  to  extend  their  trade,  but  never 
contemplating  anything  beyond  a  federal  union.  The  prevailing 
feeling  in  the  country  may  be  gathered  from  the  speech  delivered  by 
Mr.  John  Spottiswoode  at  a  meeting  of  the  freeholders  of  Berwick* 
shire,  convened  to  choose  a  commissioner  to  represent  them  in  the 
Parliament  appointed  to  be  held  on  12th  November  1702.  ^^  We 
cannot,"  he  says,  '*  fancy  a  more  deplorable  state  than  ours  has 
been  since  King  James  the  Sixth  came  to  the  throne  of  England. 
Our  nation  has  been  despised,  our  interests  neglected  both  at 
home  and  abroad — our  princes  and  statesmen  under  the  influence 
of  the  English,  who  make  us  partake  with  them  of  the  calamities 
of  war,  but  we  enjoy  none  of  the  conquests,  and  when  peace  is 
made  we  are  not  so  much  as  named ;  so  that  the  benefit  of  the 
treaties  and  leagues  of  commerce  which  we  had  before  the  year 
1603  are  lost,  and  we  are  more  enthralled  by  the  English  than  if 
we  were  conquered  by  them," 

He  proceeds  to  indicate  a  wish  for  union,  *'  for  as  we  are  united 
in  the  head,  we  should  likewise  be  united  in  the  body ; "  but  *'  if 
that  cannot  be  obtained  without  derogation  to  the  dignity  of  this 
crown  and  country,  it  is  necessary  that  measures  be  laid  down  for 
their  entire  disjunction  after  Her  Majesty's  decease  without  issue." 
This  idea,  which  was  very  generally  entertained  throughout  Scot- 
land at  the  time,  was  a  masterly  stroke  of  policy,  and  in  the  result 
:iecared  for  Scotland  a  union  with  England  on  terms  far  more 
favourable  than  would  otherwise  have  oeen  obtained.  Immedi- 
ately after  the  Revolution  of  1688,  Parliament  had  declared  the 
succession  barred  to  a  Roman  Catholic,  or  any  one  married  to  a 
Roman  Catholic,  and  the  crown  was  settled  on  the  issue  of  Queen 
Maiy,  Queen  Anne,  and  King  William;  but  on  the  death  of 
Anne's  son,  the  Duke  of  Gloucester,  a  fresh  arrangement  had  to 
be  made,  and  this  led  to  the  passing  of  what  is  called  '^  the  Act  of 
^Settlement,*"  settling  the  crown  on  the  line  of  Elizabeth,  Queen 
of  Bohemia,  daughter  of  James  L  of  England.    Elizabeth  and 
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her  (laughter  Sophia  having  predeceased  Qaeen  Anne,  the  son  of 
Sophia  succeeded  as  Greorge  the  First,  under  the  above  Act,  and 
opened  the  succession  of  the  House  of  Hanover.  The  Act,  how- 
e/er,  was  an  English  Act,  which  had  no  force  beyond  England, 
and  it  did  not  prevent  the  Parliament  of  Scotland  from  making  a 
different  arrangement  as  regards  the  crown  of  this  kingdom.  In 
this  the  Scotch  statesmen  saw  their  opportunity,  and  took  up  the 
ground,  that  if  England  did  not  nnite  with  us  on  fair  terms,  this 
country  would  sever  the  connection  altogether.  Accordingly,  in 
the  speech  already  quoted  we  find  Mr.  Spottiswoode,  evidently 
with  the  entire  assent  of  the  meeting,  expressing  himself  thus : 
"  If  it  happen  that  the  articles  of  Union  proposed  be  not  agreed 
to,  I  move  that  our  commissioners  be  directed  to  name  as  successor 
to  Her  Majesty  any  other  person  of  the  Royal  Family  except 
that  prince  or  princess  who  is  appointed  to  succeed  to  the  crown 
of  England ;  that  by  all  possible  means  we  be  speedily  freed  of 
this  most  unnatural  conjunction,  where  the  composition  hadng 
different  and  separate  interests  acts  not  uniformly,  and  one  part 
is  becoming  more  and  more  vigorous  while  the  other  is  diuly 
languishing—our  blood  and  treasure  being  employed  without 
recruit  to  make  the  English  nation  strong  and  rich  "  {Spottiswoode 
Miscellany,  vol.  i.  p.  238). 

In  accordance  with  these  sentiments  the  Scotch  Parliament 
passed  the  Act  of  Security,  which  caused  a  great  commotion  in 
England,  and  led  to  another  Act  by  the  English  Parliament  in 
1704,  ^'to  prevent  the  mischiefs  arising  to  JSngland  from  the 
passing  of  the  Act  of  Security  in  Scotland."  This  measure  con- 
tained the  insolent  demand  that  before  the  24th  of  December 
next  year  the  Scots  should  settle  the  crown  on  the  same  person 
as  the  English,  and  by  way  of  enforcing  it  the  Scots  were 
declared  aliens  in  England,  and  a  fleet  of  twenty-four  men  of  war 
were  fitted  out  to  destroy  our  trade  with  France,  which  was  nearly 
the  only  foreign  trade  the  country  then  possessed*  These  rival 
Acts  show  plainly  enough  the  indamed  state  of  opinion  in  both 
countries,  but  happily  a  change  of  Ministry  in  England  brought 
about  a  more  conciliatory  policy.  The  Scots,  who,  as  I  have  said, 
were  really  desirous  for  the  union  of  the  two  countries  of  a  federal 
character  which  would  leave  the  laws  and  institutions  of  the  two 
kingdoms  untouched,  but  make  them  one  as  regards  foreign  trade, 
appointed  commissioners  to  negotiate  upon  this  basis.  The  result 
was  our  Treaty  of  Union ;  but  when  its  terms  came  to  be  known, 
the  rage  and  indignation  of  the  people  knew  no  bounds.  The 
people  in  Edinburgh  rose  in  revolt.  The  Militia  or  Fencibles 
were  forbidden  to  assemble.  At  Dumfries  the  Treaty  was  burned 
at  the  common  cross  with  every  mark  of  contempt,  and  at  Glasgow 
a  regiment  of  dragoons  had  to  be  brought  from  Edinburgh  to 
quell  the  tumult.  Almost  every  town  and  parish  sent  up  a 
petition  to  Parliament  protesting  against  the  ratification  of  the 
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propoMd  union.    Nor  was  it  difficult  to  show  its  apparent  nnfair- 
ness.    In  1706,  Scotland  had  a  population  of  two  millions,  while 
that  of  England  was  really  not  six  millions,  and  therefore  of  the 
513  members  which  sat  in  the  English  House  of  Commons,  we 
should  have  been  allowed  one-third,  or  about  170,  instead  of 
which  it  was  proposed  to  give  us  only  30,  a  number  increased  at 
a  later  stage  of  tne  negotiations  to  45.    As  regards  the  House  of 
Lords,  wiui  its  500  English  Peers,  Scotland  was  to  be  allowed  to 
send  only  1 6.     No  wonder  that  the  Convention  of  Royal  Burghs 
complained  in  their  petition  to  Parliament,  ^*  that  with  so  mean  a 
representation,  religion,  church  government,  the  claim  of  right, 
laws,  liberties,  and  trade,  and  all  that  was  dear  to  us,  would  be 
in  danger  of  being  encroached  upon,  or  wholly  subverted  by  the 
English  members  in  the  British  Parliament."    It  was  answered 
that  as  the  Parliament  of  Great  Britain  would  be  founded  not  on 
the  original  right  of  the  people,  like  the  separate  Parliaments  of 
England  and  Scotland,  but  on  the  Treaty  of  Union,  no  law  which 
migDt  be  enacted  contrary  to  its  terms  would  have  any  force  or 
validity,  and  if  some  provision  had  been  made  for  restraining  the 
action  of  Parliament  within    its   constitutional   limits,   sucn   as 
seventy  years  later  was  adopted  in  the  constitution  of  the  United 
States,  there  might  have  been  some  force  in  this  argument. 
But  unfortunately  the  statute  sanctioning  the  Union  made  no 
such  provision,  and  the  hoUowness  of  the  argument  that  the  Treaty 
could  not  be  legally  violated  was  soon  proved  by  events.    By  the 
Act  of  Union  the  Scottish  Privy  Council  had  been  left  in  existence 
aa  a  necessary  part  of  our  separate  Oovernment.    But  in  1708 
i:  was  abolished  by  an  Act  *'  for  rendering  the  union  of  the  two 
kingdoms   more   complete,"  through  the  creation  of  one  Privy 
Cooncil  for  Oreat  Britain.    A  few  years  later,  namely  in  1713, 
the  Malt  Tax,  which  was  first  established  in  England  in  the  year 
1697,  was  extended  to  Scotland  in  the  direct  teeth  of  an  Article 
of  Union  expressly  prohibiting  it.     We  still  retained  our  Secre- 
tary  of  State  for  some  years  after  the  Union,  but  the  Duke  of 
Roxburghe  who  then  held  the  office  was  dismissed,  and  Walpole 
sent  down  to  Scotland  Lord  Islay,  a  brother  of  the  Duke  of 
Argyle,  with  general  instructions  to  suppress  the  opposition  to 
the  measures  of  the  English  Cabinet.    In  a  letter  to  Lord  Islay, 
Walpole  discloses  what  was  the  intention  of  the  Oovernment 
with  respect  to  the  management  of  Scottish  afifairs.     *'It  may 
not  be  improper/'  he  says,  ^'  to  acquaint  you  that  the  scheme  is 
to  put  an  end  to  the  office  of  Scotch  Secretary,"  and  accordingly, 
although  it  was  revived  for  a  time  in  the  person  of  Lord  Selkirk 
in  the  year  1731,  the  office   finally  disappeared  in  1746  with 
the  resignation  of  Lord  Tweeddale  along  with  the  rest  of  the 
Granville   Cabinet.      When   the  Pelham  Ministry  was  formed 
it  appears  at  one   time  to  have   been  intended  to  appoint  the 
Duke  of  Argyle  as  Secretary ;  but  the  Duke  of   Cumberland, 
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who  since  his  successful  suppression  of  the  rebellion  on  the  field 
of  Gulloden  was  allowed  an  authority  in  Scottish  affairs  out  of 
all  proportion  to  his  abilities,  and  for  which  the  disturbed  state 
of  the  Highlands  was  the  only  excuse,  gave  his  voice  against  it. 
The  affairs  of  Scotland  thus  devolved  upon  the  English  Secretary 
of  State  for  the  Home  Department,  and  naturally  he  took  as 
his  advisers  the  Lord  Advocate  and  the  Solicitor-General^  and 
sometimes  also  the  Lord  Justice-Clerk.    Then  began  with  the 
rise  of  Henry  Dundas,  in  1766,  the  long  reign  of  that  family 
known  as  the  Dundas  dynasty.     He  proved  a  very  powerful 
Minister,  and  naturally  attracted  to  his  oi&ce  of  Lord  Advocate 
many  duties  which  were  quite  outside  his  proper  official  functions. 
The  arrangement  has  so  continued  to  this  day ;  but  it  cannot  be 
said  that  it  has  ever  given  satisfaction  to  the  country,  and  no 
system  can  be  satisfactory  which  makes  the  Lord  Advocate  a 
mere  negotiorum  gestor,  obliged  to  take  up  official  business  which 
does  not  properly  belong  to  him  for  no  oetter  reason  than  that 
the  office  of  Secretary  has  for  a  century  been  allowed  to  remain 
vacant.    The  subject  has  been  frequently  mentioned  in  Parlia- 
ment since  the  year  1855,  and  the  revival  and  reappointment  of  a 
Scottish  Minister,  which  is  now  in  contemplation,  may  be  described  as 
one  of  those  subjects  on  which  men  of  all  political  parties  are  agreed. 
That  the  Union  has  been  so  unmixed  a  blessing  to  this  country 
is  probably  due  to  two  circumstances.    First,  the  Home  Govern- 
ment wisely  decided  that  no  attempt  should  be  made  to  interfere 
unduly  with  our  own  domestic  institutions,  or  to  frame  them  on 
the  English  pattern.    In  the  next  place,  by  opening  the  way  to 
India  and  the  colonies  it  has  afforded  full  scope  to  the  enterprise 
of  our  fellow-countrymen.    A  deep  love  of  Scotland,  "our  auld 
respectit  mither,"  and  of  the  memories  and  associations  which 
cluster  round  it,  has  come  to  be  an  important  element  in  the 
formation  of  our  national  character.    It  is  something  more  than 
a  mere  empty  sentiment.      To  fully  appreciate   its  force  and 
value  we  have  to  go  abroad  and  observe  how  much  it  influences 
Scotsmen  in  a  new  country,  producing  that  marvellous  capacity 
for  getting  on  which  makes  them  welcomed  wherever  they  may 
go.    In  Australia  and  New  Zealand,  in  Canada  and  the  United 
States,  we  find  our  countrymen  occupying  the  foremost  places, 
with  apparently  a  special  genius  for  all  business  connected  with 
the  handling  of  money.    It  is  this  fact,  more  than  any  feeling 
of  the  pride  of  race,  which  makes  the  preservation  of  our  separate 
nationality  a  distinct  gain  to  the  rest  of  the  Empire  as  well  as 
to  ourselves.    As  a  shrewd  American  once  observed  to  me  when 
on  a  bright  September  day  we  sat  on  one  of  the  slopes  of  the 
Rocky  Mountains,  surveying  the  splendid  scene  before  us,  and 
discussing  the  future  of  the  Great  Republic — the  fact  of  a  man's 
being  bom  and  educated  in  Scotlana  was  wortli  to  him  many 
thousand  silver  dollars,   because  everywhere  is   his   nationality 
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accepted  as  the  proof  and  symbol  of  the  qualities  which  command 
SQccess. 

The  restoration  of  a  separate  administration  is  therefore  to 
be  prized,  becaase  it  secures  to  us  for  the  future  the  Scotland 
of  the  past.  There  may,  however,  be  some  who  doubt  the  pro- 
priety of  depriving  the  Lord  Advocate  of  his  political  functions, 
and  when  we  recall  the  many  eminent  persons  who  have  filled 
the  office  within  our  own  time, — Butherturd  and  Colonsay,  and 
Inglis  and  Moncreiff  and  Young, — and  remember  the  important 
measures  which  they  have  passed, — the  Entail  Amendment  Acts, 
the  Poor  Law  Act,  the  Acts  relating  to  the  Police  of  Towns,  the 
University  Act,  and  last,  though  not  least,  the  Education  Act^ — 
we  cannot  but  feel  how  worthi^  the  office  of  Lord  Advocate  has 
been  filled,  and  how  great  are  the  services  which  that  official 
has  rendered  to  the  country.  It  is  true  that  each  of  them 
entered  Parliament  without  any  political  experience,  and  had 
also  a  large  private  practice  to  attend  to,  but  the  legislation  of 
the  last  thirty  years  shows  conclusively  that  this  the  common 
objection  urged  by  the  aspirant  ior  political  honours  in  Scotland 
has  really  very  little  to  support  it.  I  should  like  to  know  what 
other  Scottish  member  could  have  done  better.  It  seems  to 
me  that  the  value  of  the  contemplated  change  is  not  in  the  indi- 
vidual, but  in  his  position.  He  will  have  more  influence  with 
the  Government  and  the  diiferent  departments  of  State ;  while 
at  the  same  time  the  hope  may  be  entertained  that  he  will  be 
more  completely  under  the  wholesome  influence  of  the  opinion 
of  the  country  at  large. 

As  a  practical  instance  of  the  former,  I  may  note  the  extreme 
difficulty  which  exists  in  at  present  getting  the  ear  of  Parliament. 
The  business  of  the  House  is  overwhelming,  and  one  of  the  first 
surprises  of  the  new  member,  flushed  with  victory  at  the  poll 
and  anxious  to  distinguish  himself  as  a  legislator,  is  the  discovery 
that  the  affairs  of  the  Empire  are  under  the  exclusive  manage- 
ment of  a  Committee  of  the  House,  consisting  of  about  a  dozen 
gentlemen,  and  his  own  fancied  importance  as  the  chosen  repre- 
sentative of  the  great  constituency  by  which  he  has  been  elected 
is  a  mere  imagination.  He  must  not  speak  in  the  House,  for 
that  would  be  obstruction ;  he  must  not  bring  in  a  bill  of  his 
own,  because  there  is  no  time  to  discuss  it ;  he  must  do  nothing 
bat  sit  night  after  night  in  silence  and  vote  with  his  party.  A 
Scottish  Minister  should  be  able  to  have  a  certain  influence 
with  his  colleagues  in  the  arrangement  of  the  business  which  is 
to  come  before  the  House,  so  as  to  secure  for  the  country  more 
of  the  time  and  attention  of  Parliament.  Again,  for  the 
management  of  our  affairs  there  are  established  certain  Govern- 
ment Boards,  which  are  either  under  the  Home  Secretary,  the 
Treasury,  or  the  Board  of  Trade.  In  theory  they  are  sub-depart- 
ments of  State,  and  they  can  only  deal  with  any  other  department 
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of  the  Government  through  the  particular  department  under 
which  they  act.  There  is  no  good  objection  to  this  supervision  were 
we  always  sure  that  the  official  to  whom  acommunication  is  addressed 
is  sufficiently  informed  about  the  matter  to  which  it  relates,  or  that 
the  ultimate  decision  emanates  from  any  one  but  a  permanent  sub- 
ordinate. If  mistakes  are  sometimes  made,  they  are  the  fault  of 
Oovemment  hy  leitery  which  a  Scottish  Minister,  brought  into  closer 
personal  contact  with  these  administrative  bodies,  wm  probably  be 
able  to  redress.  Further,  the  tendency  of  recent  times  to  cany  all 
business  to  England  requires  to  be  checked.  The  important 
interests  of  education  will  doubtless  be  placed  under  the  new 
Minister  ;  and  without  any  disadvantage  to  the  public,  the  Com- 
mittees of  the  House  of  Commons  may  be  partially  relieved  of  a 
very  burdensome  part  of  their  duties,  if  inquiries  connected  with 
private  bill  legislation  are  conducted  in  Scotland. 

But  I  pass   on   to  measures  of   a  more  purely  professional 
interest,  and  the  first  of  these  is  the  reorganization  of  our  present 

1'udicial  system.  To  express  iny  views  shortly  on  this  subject, 
would  say  that  the  Supreme  Uoart  requires  to  be  brought  into 
closer  touch  with  the  country.  It  is  melancholy  to  observe  that 
its  valuable  time  is  so  much  occupied  with  the  domestic  troubles 
of  the  working  classes,  and  business  of  that  description.  If  we 
except  cases  of  the  first  magnitude,  which,  of  course,  bear  a  small 
proportion  to  the  average  business,  the  real  litigation  of  the 
country  is  conducted  in  the  Sheriff  Courts.  We  may,  I  think, 
accept  the  fact  that  both  the  Sheriff  and  the  Lord  Ordinary  can- 
not longer  coexist,  and  of  the  two  I  prefer  to  retain  the  Supreme 
judge,  because  he  has  a  rank  and  authority  which  the  inferior 
officer  does  not  possess;  while  if  he  were  entrusted  with  the 
hearing  of  appeals  and  the  trial  of  cases  at  a  few  central  points, — 
such  as  Glasgow,  Aberdeen,  Dundee,  and  Perth, — ^none  of  them 
many  hours'  journey  from  Edinburgh,  and  each  of  them  readily 
accessible  from  an  extensive  district  of  country,  litigants  would 
obtain  in  the  Sheriff  Court  all  the  advantages  of  a  judgment  in 
the  Supreme  Court.  What  happened  at  the  last  Circuit  Court 
which  was  held  in  Aberdeen  ?  Two  distinguished  judges  arrived, 
and  after  trying  one  easy  criminal  case,  went  their  way,  leaving 
the  Sheriff  to  dispose  of  seventeen  civil  appeals,  the  accumulation 
of  one  month,  most  of  them  just  as  important  as  the  average  of 
the  cases  which  come  before  the  Supreme  Court.  I  cannot  see 
any  sense  in  this  arrangement.  Nay,  I  may  go  a  step  farther  and 
ask  why  the  Lord  Ordinary  should  not  periomcally  visit  the  great 
centres  and  take  his  proofs  with  as  much  comfort  and  satis- 
faction to  himself,  certainly  with  less  expense  and  more  satisfac- 
tion to  the  parties,  than  sitting  in  his  box  in  the  Outer  House. 
One  indirect  benefit  of  this  arrangement  would  be  that  it  would 
settle  the  continued  existence  of  the  Sheriff  by  tearing  him  nothing 
do.    I  do  not  suggest  that  the  Lord  Ordinary  should  attend 
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in  erery  county.  What  is  needed  is  that  he  should  visit  the  three 
or  four  great  towns.  When  the  present  arrangements  were  made 
two  centuries  ago,  a  journey  to  the  provinces  was  a  serious  under- 
taking ;  but  now,  when  the  country  is  threaded  with  railways,  there 
is  no  reason  why  the  Outer  House  judges  should  not  assume  the 
whole  of  the  Sheriffs  appeal  duties. 

This  change  would,  of  course,  involve  the  right  of  local  solicitors 
to  attend  and  plead  before  these  judges,  and  there  may  be  some 
who  regard  this  as  a  very  grave  idnovation.  fiut  these  persons 
can  have  very  little  notion  of  the  great  ability  with  whicn  cases 
are  now  ar^ed  in,  for  example,  the  Sheriff  Court  of  Aberdeen. 
My  conviction  is  that  the  present  exclusion  of  procurators  from 
the  right  of  audience  ought  not  in  the  public  interest  to  be  longer 
maintained.  It  is  not  necessary  for  the  Bar,  which  will  always  be 
able  to  hold  its  own,  and  if  the  present  admission  is  too  lax  it  will 
be  an  easy  thing  to  make  it  more  strict  by  imposing  a  severer  test 
of  literary  and  professional  acouirements.  A  learned  profession 
should  not  be  a  trades  union  divided  into  branches,  each  with  its 
rights  and  privileges  and  the  manner  of  remuneration.  Let  the 
initial  examination  be  as  strict  as  you  please,  but  once  admitted  I 
see  no  reason  why  the  lawyer  who  wishes  it  should  not  be  at 
liberty  freely  to  pass  from  one  branch  to  another  and  offer  his 
services  to  the  public  in  any  capacity  in  which  they  may  be 
pleased  to  employ  him.  In  connection  with  this  subject  I  may 
refer  to  the  present  arrangements  for  the  procurator's  remunera- 
tion. His  fee  in  an  ordinary  case  amounts  to  nearly  a  uniform 
sum,  but  in  rendering  his  bill  he  is  required  to  split  it  np  into 
seventy  or  eighty  eighteenpenny  items.  The  many  objections  to 
this  antiquated  system  did  not  escape  the  keen  eye  of  Adam 
Smith,  who  observes :  '*  It  seems  the  custom  in  modern  Europe  to 
regulate  upon  most  occasions  the  payment  of  the  attorneys  and 
clerks  of  Court  according  to  the  number  of  pages  which  they 
had  occasion  to  write ;  the  Court,  however,  requiring  that  each 
page  should  contain  so  many  lines  and  each  line  so  many  words. 
In  order  to  increase  their  payment  the  attorneys  and  clerks  have 
contrived  to  multiply  woras,  and  that  of  necessity  has  led  to  the 
corruption  of  the  law  language  of,  I  believe,  every  Court  of  Justice 
in  Europe*  A  like  temptation  might  perhaps  occasion  a  like 
corruption  in  the  form  of  law  proceedings  "  (  Wealth  of  Nations, 
Book  5,  chap.  1).  I  think  that  the  time  has  arrived  when  this 
system  requires  to  be  reconsidered. 

But  while  I  speak  thus  freely  of  my  own  office  of  Sheriff, 
which  since  the  year  1870  (owing  to  the  union  of  so  many 
counties)  has  been  practically  abolished  so  far  as  his  admini- 
strative functions  are  concerned,  his  court  being  converted  into  a 
District  Court  of  Appeal,  I  think  that  that  measure  went  too  far 
in  depriving  some  counties  of  their  resident  Sheriff-Substitute.  A 
resident  Sheriff,  representing  and  paid  by  the  State,  trained  to  the 
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lawy  and  familiar  with  Acts  of  Parliament,  may  be  a  great  assist- 
ance to  country  gentlemen  in  their  management  of  county  affiiirs. 
He  is  in  fact  the  keystone  of  the  whole  system  of  county  admini- 
stration, and  his  absence  now  is  often  complained  of  by  gentlemen 
who  feel  that  a  needless  amount  of  trouble  and  responsibility  has 
been  thrown  upon  them  to  effect  a  very  paltry  saving  of  public 
money.  Indeed,  the  apparent  saving  in  some  instances  has  been 
in  reality  no  saving  at  all,  for  if  the  number  of  Sheriffs-Substitute 
has  been  reduced  an  additional  salary  had  to  be  given  to  some  one 
else  to  do  the  work,  and  as  the  Sheriff-Clerk  and  Procurator-Fiscal 
and  the  whole  county  staff  were  continued  unimpaired,  the  actual 
benefit  to  the  Imperial  Exchequer  has  amounted  to  very  little.  I 
venture  to  think  that  a  return  should  be  made  to  each  separate 
county  having  its  own  resident  judicial  officer.  I  believe  he  will 
be  more  than  ever  necessary  if  the  management  of  county  affairs 
is  to  be  taken  from  the  exclusive  control  of  Commissioners  of 
Supply  and  entrusted  to  elected  county  boards.  I  do  not  mean 
to  say  that  every  such  Sheriff-Substitute  should  be  entrusted  with 
the  very  large  jurisdiction  which  he  holds,  say  in  places  like 
Glasgow,  Dundee,  and  Aberdeen.  Hitherto  the  Sheriff  Courts  of 
the  kingdom  have  all  possessed  the  same  authority  and  powers  with- 
out the  smallest  regard  to  whether  the  county  was  highland  or 
lowland,  pastoral  or  manufacturing,  but  obviously  not  much  law  is 
needed  by  a  county  inhabited  by  sheep  and  deer ;  and  if  we 
except  the  large  towns,  the  jurisdiction  of  these  local  courts  for  all 
practical  purposes  might  be  confined  to  a  very  limited  range. 
Further,  in  any  future  arrangement  of  our  judicial  system  it  will 
be  necessary  to  abandon  the  practice  of  appointing  a  Sheriff- 
Substitute  to  a  particular  county,  and  making  him  a  fixture  there. 
We  cannot  tell  until  he  has  been  tried  whether  he  will  suit  the 
place  or  not.  Sometimes  he  succeeds  and  sometimes  he  fails,  but 
whether  or  not  it  is  at  present  impossible  to  make  a  changei 
because  he  has  received  his  appointment  ad  vitam  aid  culpam. 
The  remedy  is  to  make  all  these  officers  a  Service  eligible  for  pro- 
motion, and  subject  to  being  moved  about  according  as  their  merits 
or  the  public  interest  may  require. 

The  next  question  of  the  immediate  future  is  the  question  of 
the  land,  and  we  may  anticipate  that  one  of  the  first  etforts  of  the 
new  Parliament  will  be  to  lessen  the  cost  of  its  transfer  so  as  to 
make  it  more  completely  an  article  of  commerce.  To  understand 
our  system  of  heritable  richts  is  the  labour  of  a  life.  When  the 
feudal  system  was  established  there  was  no  standing  army,  no 
navy  or  civil  list,  no  Parliament  to  vote  supplies.  Everybody  was 
a  soldier,  and  the  king  to  secure  their  allegiance  gave  to  his 
captains  and  followers  all  he  had  to  give,  namely  the  land ;  not 
for  their  own,  but  to  be  held  under  him  in  feudal  tenure.  The 
king  was  in  fact  the  sole  landowner.  The  rest  were  all  tenants 
under  him  on  condition  of  drawing  the  sword,  which  was  in  every 
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one's  hand,  when  and  where  the  sovereign  might  require.  That 
which  was  not  their  own  they  of  course  could  not  sell.  The 
colonel  might  as  well  talk  of  selling  his  regiment  as  a  vassal  his 
feudal  estate.  There  was,  however,  one  class  who  did  not  go  to 
war.  At  that  time  there  were  no  lawyers.  The  Churchmen  had 
all  the  learning  that  there  was,  and  attended  to  the  conveyancing 
of  the  community.  Being  famililEur  with  the  Roman  law,  they 
engrafted  on  the  feudal  forms  certain  ideas  of  Roman  origin 
which  resulted  in  the  creation  of  a  new  tenure  termed  the  tenure 
of  feu  farm,  which  ultimately  superseded  the  more  ancient  system. 
The  earlier  Roman  law  recognised  the  contract  of  lease  ;  but  the 
lessee  had  only  a  personal  claim  against  his  lessor,  and  was  unable 
to  proceed  against  any  third  party,  a  stranger  to  the  contract,  in 
case  he  should  be  guilty  of  a  trespass  upon  the  subject  leased. 
The  first  advance  in  the  development  of  the  relation  was  to  make 
the  lessee's  rights  enforceable  against  any  one  whether  he  had  been 
a  party  to  the  contract  or  not ;  and  from  this  point  the  transition 
was  easy  to  the  contract  of  superficies  introduced  to  meet  the  case 
of  a  man  building  on  ground  not  his  own,  or  buying  a  house  with- 
out the  land,  having  no  property  in  the  solum  beyond  the 
surface  for  which  he  was  taken  bound  to  make  a  certain  annual 
payment.     He  was  a  lessee,  but  his  right  differed  from  the  mere 

fersonal  right  of  the  tenant,  for  it  could  be  pledged  or  sold,  and  at 
is  death  passed  to  his  heir.  Further,  it  was  not  affected  by  any 
change  in  the  ownership  of  the  soil,  and  in  fact  was  only  annulled 
by  the  destruction  of  the  subject  itself.  This  forms  probably  the 
earliest  example  of  the  distinction  which  came  to  be  more  exten* 
sively  recognised  in  the  later  jurisprudence  between  fura  in  re 
and  jura  in  re  aliena — between  the  rights  of  property  in  a  subject 
belonging  to  ourselves  and  rights  of  property  over  a  subject 
belonging  to  another,  the  practical  result  being  that  there  were 
created  two  distinct  estates  in  the  same  property. 

The  second  instance  of  the  Roman  law,  evolving  9.  jus  in  re  out 
of  a  purely  contractual  relation,  occurred  in  the  case  of  the  agri 
veeiigalisj  which  were  practically  fens  of  lands  held  under  the  State, 
or  of  some  corporation,  and  of  which  possession  could  be  maintained 
by  the  utilis  vindicatio  against  any  person  seeking  to  disturb  the 
same.  The  relation  between  the  parties  resembled  a  lease,  inas- 
much as  it  involved  payment  of  an  annual  sum  to  the  original  owner, 
termed  the  vectigal,  or  in  the  later  law  canon  or  pensio.  But  it  also 
possefsed  some  of  the  features  of  a  sale,  inasmuch  as  the  right 
was  capable  of  descent,  and  was  subject  to  alienation.  At  first  it 
was  limited  in  point  of  time,  then  became  subject  to  renewal,  and 
finally  became  perpetual  under  the  name  of  emphyteusis,  the  idea 
meant  to  be  conveyed  being,  as  the  Greek  word  signifies,  that  there 
was  a  second  ownership  engrafted  on  the  original  dominium.  It 
18  in  this  contract  and  not  in  the  old  feudal  system  that  we  have 
to  seek  for  the  first  beginnings  of  our  existing   law  relating  to 
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the  transmission  of  land.  On  the  revival  of  learning  and  civilisation 
in  Europe  the  jos  emphyteaticarium  passed  into  different  States 
of  Europe,  and  appears  to  have  been  introduced  into  Scotland 
about  the  fifteenth  century  (by  the  Statute  1457,  chap.  71). 
Thereafter  it  £;radnally  encroached  upon  and  ultimately  com- 
pletely superseded  the  old  feudal  tenures.  Of  course  in  any  such 
system  the  names  of  superior  and  vassal  were  not  strictly 
applicable,  and  many  features  of  that  relation  were  truly  in- 
consistent with  the  essential  nature  of  the  feuar's  right,  par- 
ticularly the  prohibition  against  alienation  without  the  superior's 
consent.  The  Act  of  1748,  passed  immediately  after  the  suppres- 
sion of  the  last  rebellion  upon  the  breaking  up  of  the  Highland 
clans,  put  the  finishing  stroke  to  the  non-transmissibility  of  the 
feu  by  compelling  the  superior  to  renew  the  title  to  the  doniinium 
utile  on  receiving  from  every  purchaser  a  certain  pecuniary  con- 
sideration in  the  shape  of  a  year's  rent.  But  the  necessity  for 
still  obtaining  the  confirmation  of  the  superior  (besides  paying  him 
the  heavy  composition),  the  superior  being  truly  a  stranger  to  the 
transaction  for  the  purchase  of  the  estate,  proved  a  great  hard- 
ship, and  was  only  removed  by  the  Act  of  1874,  which  has  intro- 
duced many  beneficial  changes,  and  practically  the  two  estates  are 
now  capable  of  transmission  independently  oif  each  other.  Thus 
the  resemblance  between  the  Scottish  feu  and  the  Roman 
emphyteusis  has  been  completely  restored,  and  we  now  under- 
stand how  in  ancient  grants  still  extant,  paVticnlarly  grants  made 
by  the  Church,  the  right  is  described  as  being  in  feu  farm  vd 
emphyteusin. 

In  this  connection  it  may  be  useful  to  note  that  the  feu  charter 
was  ori^nally  a  unilateral  deed  which  conveyed  the  subject  for  a 
certain  leu-duty  to  be  exigible,  not  as  a  personal  debt,  but  as  a  debt 
payable  by  the  land  and  its  fruits.  Under  such  a  deed  the 
superior  could  levy  a  feu-duty  by  a  poinding  of  the  ground  as  a 
ddntum  fundiy  or  by  a  personal  action  against  the  vassal  he  might 
recover  the  feu,  but  then  he  lost  the  riffht  to  arrears, — ^an  inconveni- 
ence which  led  to  the  feu  contract  with  its  personal  obligation  for 
payment  of  the  duty,  its  clause  of  registration  making  the  duty 
recoverable  without  action  and  the  clause  of  irritancy  annulling  the 
feu,  when  the  vassal  fell  into  arrears. — Feddie  v.  Oibsan^  8  D.  567. 

In  this  manner  all  the  land  of  Scotland  has  come  to  be  divided 
into  two  separate  estates — termed  the  dominmm  utile  and  dominiufn 
dtredum,  the  one  held  by  the  vassal,  the  other  by  the  superior,  and 
both  bound  together  in  a  species  of  partnership  in  which  the 
superior  advances  the  capital  in  return  for  a  certain  annual  charge 
payable  to  him  as  a  kind  of  sleeping  partner,  and  the  vassal  as 
the  working  partner  takes  his  pront  out  of  the  fruits.  I  hope  we 
shall  soon  see  further  facilities  provided  for  all  the  superior's 
rights,  when  not  wholly  commuted,  being  converted  into  a  simple 
^ent-charge  of  unvarying  amount. 
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Of  late  years  many  improvements  have  been  made  in  con- 
veyancing. Deeds  have  been  greatly  shortened,  and,  as  already 
oMerved,  the  interposition  of  the  superior  in  order  to  complete  the 
vassal's  title  is  no  longer  necessary.  But  notwithstanding  all  these 
improvements,  the  expense  to  the  client  has  not  been  materially 
r^iiced.  The  cost  to  a  purchaser  is  much  the  same  as  of  old, 
with  this  difierence,  that  formerly  the  charge  was  by  verbiage,  now 
it  is  by  poundage.  If  a  man  wants  to  buy  a  property  for  say 
£1000,  and  to  borrow  four-fifths  of  the  price,  he  will  have  to  pay 
for  stamps  and  deeds  no  less  than  £38,  4s.  6d.  I  do  not  say  that 
this  is  too  much  considering  that  the  conveyancer  guarantees  the 
snflSciency  of  the  title,  and  for  that  purpose  has  to  make  a  careful 
examination  of  all  the  transactions  with  the  property  for  many 
years  back.  The  objection  is  that  this  operation  has  to  be  gone 
through  every  time  the  property  passes  to  a  new  purchaser,  and 
thus  a  serious  obstacle  is  presented  to  the  freauent  transfer  and 
the  multiplied  subdivision  of  the  land.  From  tne  new  Doomsday 
Book  which  was  lately  published,  it  appears  that  the  holders  of 
land  above  one  acre  in  tne  United  Kingdom  are  a  comparatively 
small  body.  They  number  only  301,000  persons — less  than  1 
per  cent  of  the  population.  The  area  of  Scotland  consists  of 
18,946,694  acres,  representing  an  annual  value  of  £23,388,491. 
Seventy  persons  hold  about  one-half;  330  persons  about  two- 
thirds;  and  1700,  nine-tenths  of  the  whole.  Or  to  put  the 
matter  in  a  form  which  may  easily  be  remembered — of  the 
18,946,694  acres  which  is  the  measurement  of  the  surface  of 
Scotland,  18,000,000  acres  are  held  by  about  1800  persons,  and 
the  balance  belongs  to  the  3,735,000  persons  who  constitute  the 
rest  of  the  nation* 

It  cannot  be  denied  that  in  these  facts  we  find  much  food  for 
reflection.  Everything  which  tends  to  prevent  the  distribution  of 
land  amongst  the  people  is  an  added  danger  to  the  State,  because  it 
cats  away  the  most  conservative  element  in  the  national  existence. 
What  gives  the  American  Union  its  solidity  is  that  the  government 
rests  on  a  nation  of  landowners,  and  therefore  all  the  wild  talk  of 
the  floating  population  of  the  eastern  cities  has  little  influence  on 
the  public  sentiment  of  the  country.     When  we  compare  our  own 

E»tion  with  that  of  France,  Germany,  Switzerland,  Holland, 
Igiam,  and  Italy,  we  find  the  policy  pursued  in  these  countries 
has  been  the  very  reverse.  The  abolition  of  feudalism  has  had 
the  effect  of  multiplying  landownership.  In  Prussia  there  are  not 
more  than  308  landowners  possessing  estates  rented  at  over  £1500 
a  year.  In  France,  out  of  5,550,000  landed  proprietors,  5,000,000 
hold  under  7|  acres.  Half  a  million  hold  75  acres  each,  and  only 
50,000  persons  average  more  than  750  acres.  So  minute  a 
subdivision  of  land  as  these  figures  represent  is  very  far  from 
being  desirable,  but  they  present  a  striking  contrast  to  the  inverted 
PTramid  of  British  landownership. 
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The  unprovemeiit  of  the  law  of  land  transfer  turns  upon  the 
question.  What  should  go  into  the  register?  In  this  country  the 
deed  itself  is  placed  on  record,  and  it  oecomes  of  legal  force  and 
Talidity  against  the  world  by  tiie  fact  of  r^^tration.  In  Ireland, 
Australia,  and  many  of  our  colonies,  what  is  registered  is  the 
estate  and  its  title,  the  deed  being  only  the  warrant  for  getting 
the  proper  entry  made  in  the  register,  but  the  entry  once  made 
constitutes  of  itself  an  indefeasible  title.  In  order  to  preserve 
simplicity  in  the  transfer  of  ships,  the  Legislature  has  prohibited 
any  description  of  the  transferees  in  the  bill  of  sale  as  trustees, 
partners,  or  co-partners  which  would  complicate  the  instrument  of 
conveyance ;  and  for  many  years  the  opinion  has  been  very  widely 
entertained,  that  as  the  primary  purpose  of  a  land  registry  is  to 
show  to  whom  the  estate  belongs  and  who  has  the  legal  power  in  a 
question  with  the  public  to  bona  it  and  sell  it,all  trusts,famlly  settle- 
ments, and  other  limited  interests  should  be  dealt  with  separately, 
and  not  allowed  to  appear  on  the  face  of  the  register  at  all.  Thus 
in  Australia  a  proprietor  desirous  of  settling  nis  estate  through 
the  instrumentality  of  trustees  transfers  it  to  one  or  more  persons 
in  the  usual  way,  and  deposits  in  the  registry  for  safe  custody  and 
reference  an  instrument  declaratory  of  the  trust  executed  by  the 
transferees,  along  with  a  caveat  which  bars  any  dealings  with  the 
property  except  in  accordance  ¥rith  it.  A  charge  by  way  of 
mortgage  would  be  executed  by  an  absolute  transfer  qualified  by 
back  letter,  or  in  the  Australian  method  by  executing  a  mortgage 
without  any  transference  of  the  legal  estate,  but  in  such  a  way  as 
to  tie  up  the  subjects  held  in  security.  The  practical  e&ct  is  to 
make  conveyancing  the  business  of  a  public  o£5cial,  and  the  system 
received  the  support  and  approval  of  Lord  Westbury,  who  in 
1862  passed  an  Act  for  obtaming  a  judicial  declaration  of  title. 
Although,  from  the  want  in  England  of  any  proper  system  of 
re^stration  and  the  hostility  of  the  English  attorneys,  the  Act 
failed,  the  idea  has  never  been  wholly  given  up,  and  has  frequently 
since  been  under  the  consideration  of  Parliament. 

In  Scotland  the  adoption  of  some  such  system  has  come  to  be 
essential,  at  least  as  regards  small  holdings.  It  is  impos^ble 
further  to  simplify  the  existing  forms,  and  the  only  practical 
method  of  dealing  with  this  subject  is  to  make  a  new  de* 
partnre  by  opening  in  each  county,  under  the  charge  of  the 
Sheriff,  a  new  register  to  be  called  the  Register  of  Small 
Holdings,  which  would  be  kept  by  the  Sheriff-Clerk.  Suppose, 
for  instance,  a  landowner  has  a  field  to  feu,  he  could  apply  by 
petition  and  instruct  his  title.  As  each  feu  was  given  off  it  would 
be  entered  in  the  register  with  the  name  and  description  of  the 
property  defined  by  its  boundaries,  or  by  reference  to  a  plan,  the 
name  of  the  superior,  the  amount  of  feu-duty,  and  the  name  of 
thQ  owner.  Each  separate  feu  should  have  a  folium  to  itself, 
which  would  show  at  a  glance  all  the  difierent  transactions  with 
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respect  to  the  property^  just  as  the  page  of  a  well-kept  ledger 
shows  the  state  of  the  party's  account.     It  would  not  interfere 
with  the  existing  system  of  conveyancing ;  it  wonld  conflict  with 
no  interest ;  but  it  would  be  an  immense  boon  to  the  working  man, 
who  under  the  present  system  cannot  buy  a  £250  house,  and 
borrow  £200  of  the  price,  to  be  paid  back  by  instalments,  without 
paying  over  to  lawyers  for  stamps  and  deeds  £14, 16s.  8d.   We  are 
all  ready  to  give  the  working  classes  good  advice.     We  tell  the 
intelligent  mechanic  not  to  drink,  but  to  save  his  money  and 
acquire  habits  of  thrift,  and  expound  to  him  with  great  clearness 
that  the  best  way  of  doing  so  is  to  buy  himself  a  good  house  and 
pay  off  the  money  over  a  term  of  years — principal  and  interest 
not  being  much  more  than  his  rent.     But  how  can  we  justify  the 
system  which  requires  him  to  pay  nearly  6  percent,  of  the  purchase 
money  for  the  necessary  legal  proof  that  he  has  paid  the  price  and 
that  the  house  is  his  ?     Again,  along  the  coast  of  Banffshire  and 
Aberdeenshire  there  are  whole  fishing;  villages  without  any  legal 
title  at  all.     As  a  member  of  the  I^ishery  Board,  I  was  lately 
astonished  to  find  that  in  the  county  of   Banff  alone  there  is 
property  which  is  entered  in  the  Valuation  fioU  at  £5500  per 
annum,  and   representing  a  capital   at   ten  years'  purchase  of 
£55,000,  without  a  scrap  of  title  in  any  shape  or  form  beyond  a 
receipt  for  the  price  and  an  entry  in  the  superior's  rent-book. 
The  superior  says  it  is  not  his  fault,  that  he  is  willing  to  grant  a 
charter.     The  fisherman  will  not  have  it  because  he  cannot  afford 
it,  and  so  matters  remain  on  their  present  very  anomalous  footing. 
The  remedy  is  to  be  found  in  the  emancipation  of  these  small  pro- 
perties from  the  feudal  system  of  conveyancing  altogether,  and  the 
introduction  of  a  new  mode  of  holding  by  means  of  the  proposed 
Registry,  which  being  kept  by  a  public  and  judicial  officer  would 
practically  cost  nothing  and  bie  an  immense  benefit  to  the  labouring 
population. 

I  must  nowy  however,  draw  my  remarks  to  a  conclusion.  I 
had  noted  some  other  matters  of  public  and  professional  interest 
which  might  have  been  appropriately  dealt  with  in  a  non-political 
address,  but  I  have  already  drawn  too  much  on  your  patience.  I 
feel  extremely  obliged  to  you  for  your  attention,  and  although  I 
cannot  hope  that  all  that  I  have  said  will  obtain  general  assent, 
I  think  the  topics  mentioned  are  well  worthy  of  consideration,  and 
I  am  glad  to  have  had  this  opportunity  of  discussing  them  in 
your  presence. 
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It  is  of  the  first  consequence  in  mercantile  transactions  that  there 
shoukl  be  reasonable  security  for  the  fulfilment  of  the  various 
contracts  which  are  continually  being  entered  into.    It  is  a  trite 
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observation,  that  without  such  security  the  springs  of  commerce 
would  be  paralysed,  and  merchants  would  cease  to  buy  or  sell. 
No  man  could  be  expected  to  come  under  obligations,  unless  in 
the  ex))ectation,  more  or  less  certain,  of  obtaining  in  due  course  his 
quid  pro  quo.  No  doubt  credit  or  trust  in  the  integrity  of  those 
with  whom  business  dealings  are  held  is  an  equally  necessary 
ingredient  to  the  smooth  working  of  the  wheels  of  commerce 
Without  trust  it  is  unnecessary  to  say  that  business  as  it  is  now 
pursued  could  not  continue  for  an  hour.  The  two  elements  must 
therefore  oo-operate  in  order  to  the  satisfactory  prosecution  of 
trade ;  and  it  cannot  but  be  prejudicial  to  the  facility  of  commer- 
cial dealing  to  elevate  or  emphasize  the  one  principle  at  the 
expense  of  the  other, — that  is,  to  unduly  encroach  upon  the  region 
of  trust  by  insisting  for  security,  and,  on  the  other  hand,  to 
enlarge  the  sphere  of  credit  so  as  to  trench  upon  legitimate 
security  for  the  fulfilment  of  contracts. 

In  a  recent  decision,  which  will  be  more  particularly  referred 
to  afterwards,  the  following  observation,  amongst  others  to  the 
same  effect.,  fdl  from  one  of  the  judges  on  the  bench.  He  said : 
**  The  practice  of  merchants,  it  is  never  superfluous  to  remark,  is 
not  based  on  the  supposition  of  possible  frauds.  Credit,  not 
distrust,  is  tlie  basis  ot  commercial  dealings:  mercantile  genius 
consists  principally  in  knowing  whom  to  trust  and  with  whom  to 
deal,  ana  commercial  intercourse  and  communication  is  no  more 
based  on  the  supposition  of  fraud  than  it  is  on  the  supposition  of 
forgery."  Such  a  sentence  as  this  gives  rise  to  reflections  upon  a 
subject  which  is  not  free  from  difficulty,  viz.  what  is  the  legiti- 
mate sphere  of  credit  in  mercantile  dealings.  Is  credit  to  be  the 
supreme  principle  which  is  to  reign  without  a  rival,  or  is  there 
not  a  legitimate  sphere  for  caution  and  distrust  as  well?  The 
mere  statement  of  the  proposition  is  sufficient  to  furnish  an 
answer.  No  one,  it  is  supposed,  would  be  so  superior  to  the 
actual  course  of  events  and  the  every-day  experience  of  men  as 
to  contend  for  unlimited  trust  There  is  manifestly  then  a  limit 
to  the  sphere  within  which  credit  or  trust  may  be  exercised,  and 
there  is  a  species  of  trust  which  amounts  to  negligence  and  culpa- 
bility. The  banker  who  would  make  an  advance  upon  the  repre- 
sentation of  another,  that  he  had  goods  in  a  particular  warehouse, 
but  who  took  no  steps  to  verify  the  truth  of  the  representation, 
or  to  get  the  custoay  of  the  goods,  would  be  thought  by  all  to 
suffer  the  just  penalty  of  his  remissness  if  it  tumecl  out  that  he 
had  been  deceived.  While/ therefore,  it  cannot  be  denied  that 
trust  lies  at  the  basis  of  commercial  dealings,  in  practice  the  trust 
which  is  exercised  must  not  be  an  unlimited  trust.  On  the 
contrary,  there  is  a  duty  of  caution  and  watchfulness  and  sus- 
picion, if  the  term  may  be  used,  on  the  part  of  each  contracting 
party ;  and  as  far  as  either  of  them  fails  in  this  duty,  in  so  far 
does  he  commit  a  wrong  against  himself. 
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Bat  the  place  for  the  discussion  of  this  question  in  the  tefms 
in  which  it  nas  been  stated  is  a  treatise  on  ethics  rather  than  the 
pages  of  a  law  journal.  The  aspect  of  the  (]^uestion  with  which 
lawyers  have  to  do  is  simply,  What  securities  should  the  law 
afford  for  the  fulfilment  of  contracts!  Individual  contractors 
may  trust  each  other  as  much  as  they  please ;  this  is  a  matter  for 
themselves  to  decide, — and  so  long  as  ooth  are  agreeable,  the  law 
may  say  it  has  no  cause  to  interfere.  But  when  the  law  is 
appealed  to,  upon  which  of  the  two  principles  of  trust  or  suspicion 
does  it  proceed,  or  towards  which  does  it  lean?  We  find  a 
definition  of  the  purpose  of  law  in  the  very  first  lines  of  Bell's 
Principles.  It  is  as  follows :  "  The  object  of  jurisprudence  is  the 
protection  and  enforcement  of  civil  rights:  ana  the  system  is 
perfect  or  imperfect,  in  proportion  as  the  doctrine  of  rights  is 
regulated  on  sound  principles  and  enlarged  views  of  the  happiness 
of  men,  and  as  the  means  of  protecting  and  vindicating  them 
are  well  or  ill  provided."  Now,  one  of  the  rights  to  which 
all  men  are  entitled,  and  for  the  enforcement  of  which  they 
may  appeal  to  the  law  in  all  civilised  countries,  is  the  perform- 
ance of  obligations  conceived  in  their  favour.  And  where  any 
system  of  law  fails  in  exacting  fulfilment  of  such  obligations,  to 
this  extent  does  it  fall  short  of  its  very  raison  cCitre.  The  law 
of  this  country  recognises  the  reasonableness  of  this  position; 
and  in  order  to  secure  the  rights  of  parties  to  the  various  con- 
tracts, it  declares  that  one  party  shall  not  be  obliged  to  perform 
his  part  until  the  other  party  fulfils  his.  The  lenoer  shall  not  be 
obliged  to  hand  over  his  money  to  the  borrower  until  the  subject 
of  pledge  is  delivered,  or  the  title-deeds  are  put  in  possession  of 
the  lender.  And  in  sale  the  law  declines  to  ask  the  purchaser  to 
pay  his  money,  until  he  has  an  indefeasible  right,  so  far  at  least 
as  the  seller  is  concerned,  to  the  subject  bargained  for. 

It  appears,  however,  that  in  one  branch  of  law  this  rule  does 
not  hold.  Under  its  sanction,  a  purchaser  of  merchandise  at  sea 
is  exposed  to  the  risk  of  finding  that  the  goods  which  he  has 
paid  for  have  been  taken  possession  of  by  another,  and  that 
instead  of  the  subject  of  purchase,  he  has  bought  only  two  rights 
of  action,  one  against  the  seller  for  fraud,  or  an  action  against  the 
new  possessor  of  the  goods  for  delivery.  It  is  true  that  there 
most  from  the  nature  of  the  case  be  certain  exceptional  risks  in 
the  case  of  the  purchaser  of  a  cargo  at  sea — risks  incident  to  the 
position  of  the  goods  which  cannot  be  avoided.  But  the  danger 
referred  to  is  quite  of  another  character.  A  captain  signs,  we 
shall  suppose,  a  bill  of  lading,  in  triplicate,  and  delivers  the  whole 
parts  to  the  shipper  of  the  goods,  and  the  shipper  sells  the  cargo 
while  still  at  sea.  Is  the  shipper  bound  to  give  the  purchaser  all 
the  copies  of  the  bill  of  lading  before  he  can  demand  payment  of 
the  price?  The  answer  given  by  the  Court  is  —  No.  The 
purchaser  must  pay  the  price,  although  only  one  or  two  of  the 
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copies  is  tendered  to  him.  If  the  others  were  ipso  facto  cancelled 
by  the  use  made  of  those  delivered,  of  coarse  no  necessity  would 
exist  for  requiring  delivery  of  the  whole.  But  the  doctrine  has  been 
loh^  recognised  in  maritime  law,  that  the  presentation  of  any  one 
of  the  three  portions  of  the  bill  of  lading  to  the  captain  is  a  suffi- 
cient warrant  to  him  to  deliver  to  the  holder.  The  holder  may 
have  come  by  the  bill  of  lading  irregularly  or  fraudulently,  but 
that  is  no  matter.  Provided  the  captain  acts  in  bond  Jlde,  he  is 
safe.  So  that  a  purchaser  runs  this  manifest  risk,  viz.  that  inas- 
much as  he  holds  only  one  or  two  of  the  copies  of  the  bill  erf 
lading,  he  has  no  security  that  some  other  ox  the  set  may  not 
subsequently  be  handed  to  another  person,  who,  by  an  earlier 
]>resentation  of  his  copy  to  the  captain,  may  obtain  possession  of 
the  goods  before  himself. 

But  this  is  not  the  only  risk  to  which  a  purchaser  of  merchan- 
dise at  sea  is  exposed.     It  has  been  looked  upon  for  many  years  as 
a  settled  point  that  the  property  in  the  goods  passes  to  the  first 
person  who  gets  the  bill  of  lading  in  the  course  of  a  legitimate 
and  honest  transaction,  and  that  the  other  duplicates  or  triplicates 
are  superseded  so  far  at  least  as  being  in  a  position  to  compete 
with  it  as  a  symbol  of  the  property  in  the  goods.     That  is  to  say : 
Suppose  A,  the  shipper  of  merchandise,  sells  the  same  to  B,  and 
hanas  over  to  him  one  of  a  set  of  three  bills  of  lading, — ^it  matters 
not  whether  it  be  the  first,  second,  or  third  of  the  set, — ^B,  by 
possession  of  his  part,  is  the  owner  of  the  merchandise,  and  is  so 
regarded  in  the  eye  of  the  law.     And  if  A,  whom  we  have  sup- 
posed to  retain  the  remaining  two  of  the  set,  hands  over  one  to  C 
fraudulently,  by  way  of  security  for  a  loan  or  in  implement  of 
sale,  G,  although  acting  with  perfect  bonafideSy  has  no  property  in 
the  goods,  and  if  he  obtains  possession  of  them,  he  may  be  com- 
pelled by  B  to  hand  them  over.    This  is  upon  the  ground  that  the 
first  genuine  transaction  exhausts  the  force  of  the  bill  of  lading,  and 
the  remaining  triplicates  as   a  necessary  result  carry  nothing. 
Consequently,  in  the  case  of  a  purchaser,  unless  he  gets  posses- 
sion of  the  whole  of  the  set,  he  has  no  security  that  some  other 
one  of  them  has  not  previously  been  the  subject  of  sale  or  loan, 
and  that  he  may  not  in  consequence  find  that  his  bill  of  lading  is 
but  an  empty  symbol. 

According  to  the  present  state  of  the  law,  which  declares  that 
the  purchaser  is  not  entitled  to  demand  deliverv  of  the  whole  of  the 
set  of  the  bills  of  lading,  there  are  then  two  risks  which  a  purchaser 
of  merchandise  at  sea  has  to  run — that  is,  over  and  above  the 
ordinary  risks  accruing  as  a  matter  of  course  to  property  at  sea : — 
he  may  find,  and  this  even  on  the  supposition  that  the  copy  which 
he  has  carries  the  property,  that  in  the  matter  of  delivery  of  the 
goods  he  has  been  forestalled  by  another  who  had  previously 
presented  to  the  captain  another  of  the  copies  of  the  bill  of  lading, 
and  that  his  only  remedy  is  to  go  against  the  possessor  of  the 
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goods  to  compel  redelivery  of  them,  he  having  no  claim  against 
the  captain  or  owners  of  the  ship.  No  doubt  he  would  have  a 
right  of  action  for  fraud  against  his  seller.  The  second  risk  is 
that  he  has  no  security  that  all  the  virtue  has  not  been  taken  out 
of  the  bill  of  lading  which  he  holds,  by  a  previous  transaction 
between  his  seller  and  some  other  person,  who  holds  possession  of 
another  of  the  set  as  his  title.  In  such  a  case  the  first  bond  fide 
transaction  carries  the  property  in  the  goods  and  exhausts  the 
bill  of  lading. 

Looked  at  in  this  aspect  simply,  the  existence  of  other  copies  of 
the  bill  of  lading  besides  the  one  which  carries  the  property  are 
neither  more  nor  less  than  incentives  to  fraud,  by  presenting  to 
persons  of  easy  virtue  a  convenient  opportunity  for  raising  funds 
by  deception. 

In  order  to  realize  more  fully  the  risks  of  purchasers  of  goods 
at  sea,  or  of  lenders  on  the  security  of  coods  in  that  position,  and 
the  legal  principles  applicable  to  bills  oi  lading,  we  shall  glance  at 
two  recent  decisions  in  England.  The  first  of  these  is  Olyn  MUls 
^  Co.  v.  The  East  and  West  India  Dock  Co.,  August  1,  1882, 
reported  in  L.  R.  Appeal  Cases  VII.  591.  The  rubric  of  the 
case  is  as  follows : — 

When  goods  are  shipped  under  a  bill  of  lading  drawn  in  parts, 
to  be  delivered  to  the  consignee  '*  or  his  assigns,  the  one  of  which 
bills  being  accomplished,  the  others  to  stand  void,'*  the  master,  or 
the  warehouseman  who  has  the  custody  of  the  goods  under  the 
Merchant  Shipping  Act,  1862,  sees.  66-78,  is  justified  in  deliver- 
ing to  the  consignee  on  production  of  one  part,  although  there 
has  been  a  prior  indorsement  for  value  to  the  holder  of  another 
part;  provided  the  delivery  be  bond  fide,  and  without  notice  or 
knowledge  of  such  prior  indorsement.  The  facts  of  the  case  are 
these:  —  Goods  having  been  shipped  for  London,  consigned  to 
Cottam  &  Co.,  the  shipmaster  signed  a  set  of  three  bills  of  lading, 
marked  "First,"  ** Second,"  and  "Third"  respectively,  making 
the  goods  deliverable  to  Cottam  &  Co.  or  their  assigns,  freight 
payable  in  London,  the  one  of  the  bills  being  accomplished,  the 
other  to  stand  void.  During  the  voyage  Cottam  &  Co.  indorsed 
the  bill  of  lading  marked  ^'  First "  to  Glyn  Mills  &  Co.  in  con- 
sideration of  a  loan.  Upon  the  arrival  of  the  ship  at  London,  the 
goods  were  landed  and  placed  in  the  custody  of  a  Dock  Company, 
in  their  warehouses.  Cottam  &  Co.  then  produced  to  the  Dock 
Company  the  bill  of  lading  marked  "  Second."  unindorsed,  and 
the  Dock  Company  entered  Cottam  &  Co.  in  their  books  as  pro- 
prietors of  the  goods.  The  Dock  Company  bond  fide,  and  without 
notice  or  knowledge  of  Olyn  Mills  &  Co.*8  claim,  delivered  the 
goods  to  other  persons  upon  delivery  orders  signed  by  Cottam  &  Co. 
Hdd,  affirming  the  decision  of  the  Court  of  Appeal,  that  the 
Dock  Company  had  not  been  guilty  of  a  conversion,  and  that  the 
bank  could  not  maintain  any  action  against  them. 
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This  decision  does  not  profess  to  decide  the  question  in  whom  the 
property  in  the  goods  was.  As  we  shall  afterwards  see,  according  to 
previous  decisions,  the  property  in  the  goods  was  in  Grlyn  Mills  & 
Co.,  at  least  a  sufficient  property  was  in  them  to  cover  their  ad- 
vances. But  Glyn  Mills  &  Go.  do  not  in  the  action  referred  to 
claim  against  Cottam  Sk  Co.,  the  pledgors.  They  go  against  the 
Dock  Company,  and  say — We  are  owners  of  these  goods  in  virtue 
of  our  bill  of  lading,  and  as  you  have  wrongfully  deuvered  them  to 

fersons  who  are  not  the  owners,  you  are  liable  to  us  in  their  value, 
n  such  circumstances  if  the  Dock  Company  could  make  out  that 
they  were  in  the  same  position  as  the  shipowners,  and  that  the 
latter  would  have  been  relieved  of  responsibility  in  such  a  case, 
then  they  fell  to  be  relieved.  The  House  of  Lords  took  this  view. 
They  held  that  it  was  unouestionable,  according  to  legal  precedent, 
that  the  shipowner  would  have  been  relieved  by  delivery  in  such 
circumstances^  The  Lord  Chancellor  observes:  ''The  primary 
office  and  purpose  of  a  bill  of  lading,  although  by  mercantile  law 
and  usage  it  is  a  symbol  of  the  right  of  property  in  the  goods,  is 
to  express  the  terms  of  the  contract  between  the  shipper  and  the 
shipowner.  It  is  for  the  benefit  of  the  shipper  that  the  right  to 
take  delivery  of  the  goods  is  made  assignable,  and  it  is  for  the 
benefit  and  security  of  the  shipowner  that  when  several  bills  of 
lading,  all  of  the  same  tenor  and  date,  are  given  as  to  the  same 
goods,  it  is  provided  that  the  one  of  these  bills  being  accomplished, 
the  others  are  to  stand  void." 

Their  Lordships  also  took  the  view  that  the  position  of  the 
Dock  Company,  in  the  circumstances  of  the  case,  was  in  the  eye  of 
the  law  identical  with  that  of  the  shipowner.  Hear  the  Lord 
Chancellor:  "I  have  spoken  of  the  'shipowner'  throughout, 
because  in  my  opinion  the  position  of  the  Dock  Company  for  the 
purposes  of  the  present  question  is  not  in  any  respect  diffisrent 
from  that  of  the  shipowner."  And  Lord  Cairns  says  to  the  same 
effect:  '*I  think  it  is  desirable  to  state  at  the  outset  that  the 
opinion  which  I  have  formed  is  that  the  respondents,  the  Dock 
Company,  are  under  no  higher  liability  than  the  shipowner  himself 
would  have  been,  and  on  the  other  hand,  that  they  are  not  under 
any  lower  or  less  liability,  and  that  the  case  may  be  looked  upon, 
in  a  general  point  of  view,  as  if  the  delivery  had  been,  not  by  the 
Dock  Company,  but  by  the  shipowner  himself." 

The  decision,  therefore,  in  Glyn  Mills  v.  JSast  and  West  India 
Dock  Company  simply  dealt  with  the  liability  of  the  shipowner  or 
of  warehousemen,  qtui  shipowners,  to  the  consignee  of  goods,  and 
it  declared  that  notwithstanding  the  fact  that  one  of  several  parts  of 
the  bill  of  lading  had  previously,  in  bonajide,  been  endorsed  for 
value  to  another  person,  the  shipowners  and  master  were  protected 
in  their  delivery  to  a  subsequent  indorsee  of  a  different  part  of 
the  bill  of  lading.  The  Court  did  not  deal  at  all  with  the  rights 
of  the  holders  oJF  the  different  parts  of  the  bill  of  lading  inter  se^ 
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nor  decide  ia  whom  the  legal  property  in  the  goods  was,  the 
latter  being  a  question  quite  distinct  and  apart  from  that  of  the 
former. 

Lord  CaimSy  however,  in  his  judgment  in  Gljn  Mills'  case 
indicated  certain  positions  which  lenders  of  money  might  take  up 
so  as  to  secure  themselves  against  loss,  in  circumstances  similar  to 
those  of  that  case.  He  said:  ^  The  mercantile  world  may,  if  they 
think  right,  alter  the  practice  of  giving  bills  of  lading  in  more 
p«urts  than  one.  That  would  be  one  course  which  might  be  taken. 
nut  even  supposing  that  the  bill  of  lading  is  in  more  parts  than 
one,  all  that  any  person  who  advances  money  upon  a  bill  of  lading 
will  have  to  do  if  he  sees,  as  he  will  see  on  the  face  of  the  bill  of 
lading,  that  it  has  been  signed  in  more  parts  than  one,  will  be  to 
require  that  all  the  parts  are  brought  in,  that  is  to  say,  that  all  the 
title-deeds  are  brought  in.  I  know  that  that  is  the  practice  with 
regard  to  other  title-deeds,  and  it  strikes  me  with  some  surprise 
that  any  one  would  advance  money  upon  a  bill  of  lading  without 
taking  that  course  of  requiring  the  delivery  up  of  all  the  parts. 
If  the  person  advancing  the  money  does  not  choose  to  do  that, 
another  course  which  he  may  take  is,  to  be  vigilant  and  on  the 
alert  and  to  take  care  that  he  is  on  the  spot  at  the  first  arrival  of 
the  ship  in  dock." 

One  of  the  results  apparently  of  the  decision  in  Glyn  Mills'  case 
was  to  induce  purchasers  of  a  cargo  for  which  the  master  had 
given  a  set  of  three  bills  of  lading  to  refuse  to  pay  because  all  the 
three  copies  were  not  tendered  to  them.  This  case  is  Saunders  v. 
Ma4:Lean,  reported  XI.  L.  B.  Q.  B.  D.  327,  being  the  second  of  the 
cases  to  which  our  attention  falls  to  be  directed.  The  facts  as 
stated  in  the  report  are  as  follows : — A  broker  for  MacLean  &  Co., 
the  defendants,  intimated  that  he  had  bought  on  their  account, 
from  Messrs.  Saunders  Brothers,  a  quantity  of  old  iron  rails,  and 
that  payment  was  to  be  made  in  net  cash  in  London  in  exchange 
for  bdls  of  lading  and  policies  of  insurance.  In  pursuance  of  the 
contract,  the  plaintiffs  (Messrs.  Saunders),  on  the  17th  of  July 
1880,  caused  1136  tons  of  old  iron  rails  to  be  shipped  on  the 
steamship  Coronillay  at  Sebastopol,  for  Philadelphia,  U.S.  The 
master  of  the  ship  signed  and  delivered  a  set  of  three  bills  of 
lading  in  respect  of  such  shipment,  to  one  Mr.  Mollivo,  who  was 
the  snipper  of  the  rails,  and  the  person  from  whom  the  plaintiffs 
bad  procured  them.  Mollivo  dulv  forwarded  two  of  the  bills  of 
lading  from  St.  Petersburg  to  the  plaintiffs  in  London,  and  retained 
the  Uiird  in  his  own  hands,  but  he  made  no  use  of  it  or  in  any 
way  dealt  with  it.  On  the  3rd  of  August  1880,  the  plaintiffs 
tendered  the  two  bills  of  lading  they  had  so  received,  duly  in- 
dorsed, to  the  defendants  in  London,  but  the  defendants  refused  to 
pay  for  and  accept  the  iron  rails,  on  the  ground  that  it  appeared 
from  the  bills  of  lading  that  they  were  drawn  in  a  set  of  three, 
And  that,  therefore,  they  had  a  right  to  refuse  unless  all  three 
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w&re  offered  to  them.  The  plaintiffs  thereupon  both  telegraphed  and 
wrote  on  the  same  day  to  MoUivo  at  St.  Petersbnrg  for  the  third 
part  of  the  bill  of  lading,  and  having  got  it,  they  tendered  all  the 
three  parts  to  the  defendants  on  the  9th  August  1880.  The 
defendants  again  refused  to  pay  for  and  accept  the  iron  rails,  the 
steamer  having  passed  Gibraltar  on  the  29th  of  July,  and  being, 
therefore,  so  far  on  her  voyage  that  she  would  arrive  at  Phila- 
delphia before  the  bills  of  lading  could  be  sent  there  by  the 
defendants,  so  that  warehouse  and  other  expenses  would  necessarily 
be  incurred  by  reason  of  there  not  being  a  consignee  to  receive  the 
rails  on  their  arrival. 

The  Court  held  that  there  had  been  a  good  and  sufficient  tender 
of  the  bill  of  lading  to  the  defendants,  MacLean  &  Co.,  on  3rd 
August,  although  one  of  the  set  was  in  the  hands  of  another 
person,  and  that  the  plaintiffs  were  entitled  to  payment  as  against 
that  tender.    This  decision  goes  expressly  upon  the  doctrine  of 
law,  that  the  bona  fide  indorsation  for  value  of  one  of  a  set  of  bills 
of  lading  is  effectual  to  pass  the  property,  and  that  the  others  of 
the  set  cannot  afterwards  legitimately  be  dealt  with.     The  Master 
of  the  Rolls  puts  the  issue  clearly  when  he  says :  '*  The  question  is 
whether,  where   by  the  terms  of  an   ordinary  contract  of   sale 
relating  to  goods  shipped,  payment  is  to  be  made  against  bills  of 
lading,  it  is  a  part  of  that  contract  that  all  the  existing  copies  of 
the  bill  of  lading  must  be  tendered  in  order  to  entitle  the  sender 
of  the  goods  to  payment.     If  only  one  copy  of  a  bill  of  lading  has 
been  indorsed,  it  is  plain  and  known  law  that  the  deliveiy  of  that 
copy  so  indorsed,  with  an  intention  to  pass  the  property  in  the 
goods,  passes  the  property  and  will  entitle  the  person  to  whom  it  is 
delivered  to  demand  possession  of  the  goods  on  their  arrival ;  and 
it  is  also  known  law  that  if  it  be  so  indorsed,  the  person  to  whom 
it  is  so  delivered  can  by  indorsement  for  value,  pass  the  property 
to  somebody  else,  and,  if  that  one  copy  of  the  bill  of  lading  is  the 
first  which  is  indorsed,  it  passes  the  property,  so  that  no  subsequent 
indorsement  of  any  other  of  the  copies  will  have  any  effect  upon 
the  property  in  the  goods." 

This  decision  then  expressly  finds  that  a  seller  may  demand 
pa}*ment  of  the  price  of  bis  consignment  upon  the  tender  of  two 
copies  of  the  bill  of  lading,  although  the  terms  of  the  document 
itself  shows  that  there  are  three  copies  in  existence.  But  the 
opinions  of  the  judges  show  also  the  raiionaU.  of  that  decision. 
They  indicate  that  it  followed  from  the  rule  of  law,  that  the  first 
indorsed  copy  carries  the  propei-ty  in  the  goods.  But  while  this  is 
perfectly  true,  it  is  no  less  true  that  the  first  indorsed  copy  does  not 
carry  the  sole  title,  upon  which  delivery  of  the  goods  may  be 
demanded.  For  Glyn  Mills  Sf  Co.' a  case  had  shown  that  the  captain 
or  warehousemen  in  his  shoes  were  exonerated  by  delivery  or  the 
goods  to  the  holder  of  any  copy  of  the  bill  of  lading.  To  say, 
therefore,  as  the  Master  of  the  Kolls  says,  that  the  tender  of  the 


DELIVERY  OF  BILLS  OF  LADING.  249 

two  copies  in  Saunders  v.  MacLean  was  sufficient,  because  according 
to  the  law  merchant,  the  first  indorsed  bill  of  lading  carries  the 
property,  does  not,  with  all  deference,  meet  the  difficulty,  for  the 
reason  that  although  it  may  carry  the  property,  it  does  not 
exclusively  confer  the  right  to  demand  delivery.  In  one  of  the 
judges'  opinions  the  bill  of  lading  is  likened  to  the  key  which 
unlocks  the  floating  warehouse  which  contains  the  goods.  To  use 
his  simile  as  an  illustration  in  aid  of  our  contention : — Where  the 
bill  of  lading  is  in  triplicate,  there  are  three  keys  to  the  warehouse, 
any  one  of  which  may  open  it.  It  was  not  a  sufficient  answer 
then  to  the  consignee,  in  Saunders  v.  MacLean,  to  say  in  reply  to 
his  demand  for  possession  of  the  whole  of  the  keys, — the  property 
in  the  goods  is  carried  by  the  first  of  the  keys  which  is  delivered, 
and  on  such  delivery  the  other  keys,  eo  ipso,  lose  all  their  repre- 
sentative character.  The  unanswerable  reply  is,  there  is  another 
power  inherent  in  the  key  besides  its  symbolic  character  of  repre- 
sentative of  the  property  in  the  gooas :  it  has  a  real  power  of 
opening  the  door  of  the  warehouse  and  of  securing  the  possession 
of  the  goods.  It  is  not  sufficient  to  tell  me — ^the  consignee  might 
say — that  my  two  keys  are  the  symbols  and  the  only  symbols  of 
the  property,  there  is  a  third  key  which  has  the  power  to  open  the 
door  and  abstract  the  goods,  and  so  long  as  this  third  key  is  not  in 
my  possession  I  incur  the  risk  of  finding  myself  in  possession,  no 
doubt  of  symbols  of  the  property,  but,  it  may  be,  if  the  holder  of 
the  third  key  should  open  the  door  and  take  out  tbe  goods,  of  only 
empty  symbols — the  substance  being  in  possession  of  another. 
The  reason  therefore  given  for  the  decision  does  not  appear  to 
meet  the  requirements  of  the  case,  as  the  consideration  ultimately 
comes  to  be,  not  which  copy  of  the  bill  of  lading  carries  the  pro- 
perty in  the  goods,  but  which  copy  gives  the  right  to  demand 
possession ;  and  as  all  the  copies  confer  this  right,  then  the  pur- 
chaser is  not  secure  until  he  hold  them  all. 

The  doctrine  of  law  that  the  possessor  of  the  first  negotiated 
copy  of  the  set  of  a  bill  of  lading  holds  the  property  in  the 
goods,  is  exemplified  in  Meyerstein  v.  Barber,  reported  Vol.  IV. 
of  the  Law  Reports,  English  and  Irish  Appeals.  It  may  not  be 
out  of  place  to  consider  this  decision,  which  has  an  intimate 
reference  to  the  subject  under  consideration.  Another  element  is 
contained  in  the  case,  that  of  whether  the  office  of  the  bill  of 
lading  was  at  an  end  by  the  landing  of  the  goods  at  a  sufferance 
wharf ;  but  it  contains  also  a  clear  exposition  of  the  rights  of 
the  diiSFerent  holders  of  the  bills  of  lading  irUer  se.  The  facts 
are  these.  In  August  1864,  certain  bales  of  cotton  were  shipped 
on  board  the  Acastus  at  Madras  by  Messrs.  De  Suza  &  Co., 
pursuant  to  a  contract  with  Messrs.  Azemar  &  Co.,  merchants  in 
London,  under  a  bill  of  lading,  making  it  deliverable  in  London 
to  the  shippers  or  assigns  on  payment  of  certain  freight.  Tlie 
hill  ci  lading  was  drawn  in  a  set  of  three,  and  Messrs.  De  Suza 
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&  Co.  drew  upon  Azemar  &  Co.  for  the  value.  Before  the 
arrival  of  the  cotton  in  London,  Azemar  &  Co.  had  transferred 
their  business  to  one  Abraham ;  and  ultimately  the  bill  of  lading 
vfBs  indorsed  to  Abraham  by  De  Suza  Sk  Co. 

The  AccLstus  arrived  in  London  with  the  cotton  on  board,  and 
Abraham  employed  Messrs.  Barber  &  Co.,  the  defendants,  who 
were  cotton-brokers  in  London,  to  offer  the  cotton  for  sale.  On 
the  4th  March,  Abraham  applied  to  the  plaintiff  Meyerstein  for 
an  advance  of  £2500  on  the  security  of  the  cotton.  He  consented 
to  advance  the  money,  and  Abraham  handed  two  copies  of  the 
bill  of  lading  to  Meyerstein  along  with  the  invoice,  retaining  the 
third  copy  in  his  own  hands.  On  the  6th  March,  Abraham 
applied  to  the  defendants,  Barber  &  Co.,  for  an  advance  of  £2000 
on  the  same  cotton,  which  was  given  on  his  handing  them  the 
third  copy  of  the  bill  of  lading  which  he  had  retained  in  his 
possession.  On  the  11th  March,  Meyerstein  for  the  first  time 
teamed  that  the  cotton  had  arrived,  and  that  the  defendants  had 
been  employed  by  Abraham  to  offer  it  for  sale.  He  thereupon 
went  to  the  defendants,  and  informed  them  of  his  prior  advance, 
showing  them  the  two  copies  of  the  bill  of  lading  which  Abraham 
had  deposited  with  him.  But  the  defendants.  Barber  86  Co.,  not- 
withstanding this,  on  the  13th  obtained  a  warrant,  and  shortly 
afterwards  sold  the  cotton,  and  this  action  was  brought  by  Meyer- 
stein, who  claimed  that  his  advance  of  £2500  shoula  be  paid  first 
out  of  the  proceeds  as  being  a  prior  claim,  on  the  ground  that 
the  property  in  the  cotton  had  been  transferred  to  him  by 
the  delivery  for  value  of  the  two  parts  of  the  bill  of  lading 
on  the  4th  of  March,  while  the  delivery  to  Barber  86  Co.  of 
the  third  part  of  the  same  bill  did  not  take  place  until  the  6th  of 
March. 

The  Court  of  Common  Pleas  held,  in  the  words  of  the  rubric, 
''that  the  bill  of  lading,  when  deposited  with  Meyerstein, 
retained  its  full  force  and  effect;  that  there  was  therefore  a 
valid  pledge  of  the  cotton  to  Meyerstein,  and  he  could  maintain 
an  action  against  Barber  &  Co.,  either  for  the  proceeds  of  the 
sale  or  money  received  for  his  use  as  for  a  wrongful  conversion  of 
the  cotton."  Upon  appeal  to  the  House  of  Lords,  the  decision 
was  affirmed,  21st  February  1870,  Law  Beporto,  Vol.  IV.,  English 
and  Irish  Appeals  317. 

As  has  been  said,  there  was  a  preliminary  point  to  be  decided  in 
Meyerstein  v.  Barber^  and  that  was  whether  the  functions  of  the 
bill  of  lading  were  exhausted  by  the  landing  of  the  cotton  at  the 
sufferance  wharf.  When  the  Court,  however,  adopted  the  view 
that  the  landing  of  the  cotton  at  the  sufferance  wharf  had  not 
stripped  the  bill  of  lading  of  its  representative  character,  their 
Lordships  had  no  difficulty  in  holding  that  Meyerstein,  as  first 
bond  fide  holder  of  two  copies  of  the  set,  had  an  indefeasible  rijzht 
to  the  goods  and  a  prior  claim  to  their  proceeds  to  Barber  &  Co., 
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who,  although  with  equal  hmafideSj  had  only  acquired  right  at  a 
subsequent  time  to  the  remaining  copy  of  the  set. 

With  a  view  to  show  the  firmness  with  which  this  principle  is 
imbedded  in  the  law  merchant,  the  principle,  viz.,  that  the 
property  in  goods  is  vested  in  the  first  bond  fide  indorsee  of  one 
of  the  parts  of  a  bill  of  lading,  it  may  not  be  inappropriate  to 
cite  a  few  sentences  from  the  opinions  of  the  learned  Lords. 
The  Lord  Chancellor  (Lord  Hatherley)  says  at  page  325  of  the 
Report:  "Now  if  anything  coald  be  sapposed  tol>e  settled  in 
mercantile  law,  I  apprehendit  would  be  tnis,  that  when  goods  are 
at  sea,  the  parting  with  the  bill  of  lading,  be  it  one  bill  out  of  a 
set  of  three,  or  be  it  one'bill  alone,  is  parting  with  the  ownership 
of  the  goods."  Again  he  says,  page  326 :  "I  apprehend  it  would 
shake  the  course  ot  proceeding  between  merchants  as  sanctioned 
by  decided  cases,  if  we  were  to  bold  that  the  assignment  of  the 
bill  of  lading,  the  goods  being  at  the  time  at  sea,  does  not  pass 
the  whole  and  complete  ownership  of  the  goods,  so  that  any 
person  taking  a  subsequent  bill  of  lading,  be  it  the  second  or  be 
it  the  third,  must  be  content  to  submit  to  the  loss  which  would 
result  from  that  state  of  facts."  Lord  Westbury  also  states  with 
his  accustomed  clearness  and  force  at  page  336 :  *'  There  can  be 
no  doubt,  theref ore,  that  the  first  person  who  for  value  gets  the 
transfer  of  a  bill  of  lading,  though  it  be  only  one  of  the  set  of 
three  bills,  acquires  the  property;  and  all  subsequent  dealings 
with  the  other  two  bills  must  in  Jaw  be  subordinate  to  that  first 
one,  and  for  this  reason,  because  the  property  is  in  the  person  who 
first  gets  a  transfer  of  the  bill  of  ladmg.  It  might  possibly 
happen  that  the  shipowner,  having  no  notice  of  the  first  dealing. 
Mrith  the  bill  of  lading,  may  on  the  second  bill  being  presente<l 
by  another  party  be  justified  in  delivering  the  goods  to  that  party. 
But  although  that  may  be  a  discharge  to  the  shipowner,  it  will  in 
no  respect  affect  the  legal  ownership  of  the  goods ;  for  the  legal 
ownership  of  the  goods  must  still  remain  in  the  first  holder  for 
valne  of  the  bill  of  lading,  because  be  bad  the  legal  right  in  the 
property." 

From  the  consideration  of  these  decisions  we  have  a  clear 
perception  of  the  risks  which  are  incurred  by  those  who  either 
advance  money  upon  the  security  of  merchandise  at  sea,  or  who 
putrhase  it.  We  have  seen,  on  the  one  hand,  that  the  lender  or 
the  purchaser,  who  may  have  got  possession  of  one  or  two  copies 
of  the  bill  of  lading,  and  who  in  consequence  may  think  his 
position  secure  because  he  possesses  the  symbols  of  the  property 
itself,  may  nevertheless  find  that  by  the  fraud  of  the  owner  of  the 
goods  another  person  has  forestalled  him  in  the  possession  by 
having  got  from  the  owner  another  copy  of  the  bill  of  lading,  by 
means  of  which  he  has  got  delivery  from  the  captain  of  the  ship. 
The  purchaser  or  lender  in  consequence  finds  that  instead  of  the 
subject  of  purchase  or  loan  which  ne  bargained  for,  he  has  nothing 
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but  a  personal  claim  of  more  or  less  value  against  his  seller  or 
debtor.  And,  on  the  other  hand,  the  decisions  show  that  when 
a  purchaser,  alive  to  the  risk  just  adverted  to,  resolves  to  obviate 
It  by  demanding  delivery  of  all  the  parts  of  a  bill  of  lading,  he 
finds  that  the  law  says,  rather  inconsistently,  that  he  is  not  entitled 
to  do  so,  but  that  he  must  rest  content  with  one  or  two  of  the  set, 
thus  leaving  it  in  the  power  of  the  seller  by  the  possession  of  the 
other  parts  to  cause  him  trouble,  and  it  may  be  loss,  by  fraudulent 
dealings  with  them.  If  in  these  circumstances  it  may  pacify  the 
merchant  to  tell  him  that  his  misfortune  arises  from  the  necessity 
which  exists  to  protect  shipowners  by  exonerating  them  upon 
delivery  to  the  first  presenter  of  a  bill  of  lading,  no  matter 
whether  that  bill  of  lading  is  the  first  or  second  or  third  member 
of  the  set,  leaving  the  possessors  of  the  different  portions  to  fight 
out  the  question  of  rightful  possession  inter  se^  it  is  to  be  feared 
that  his  acquiescence  in  the  situation  will  be  short-lived  when, 
remembering  the  maxim,  vigilantihus  non  samivientibiis  jura  suh- 
venitmt,  or  concluding  that  the  exigencies  of  human  affairs  render 
some  such  maxim  a  necessity,  ana  in  consequence  refusing  to  be 
content  with  anything  less  than  possession  of  the  whole  set  of  bills 
of  lading,  he  is  told  that  the  seller  is  not  bound  to  deliver  all  of 
the  set,  and  that  he  must  just  make  up  his  mind  to  run  the  con- 
sequent risk.  As  the  judges  point  out,  the  remedy  appears  to  be 
as  much  at  least  with  the  merchant  himself  as  with  the  lawyer ; 
for  merchants  may  cease  to  issue  bills  of  lading  in  sets.  But 
whether  practical  difficulties  stand  in  the  way  of  this  course  being 
adopted,  or  whether  it  is  simply  the  disinclination  to  alter  the 
status  quo  that  prevents  any  change,  merchants  may  safely  be 
allowed  to  take  care  of  themselves.  For  the  sake  of  the  consistency 
of  the  law,  however,  some  modification  of  the  legal  doctrine  seeuis 
advisable,  for  it  does  strike  one  as  inconsistent  for  the  law  to  say 
that  the  captain  is  safe  to  deliver  the  goods  to  the  first  presenter 
of  a  bill  of  lading,  whether  the  person  so  presenting  is  proprietor 
or  not,  and  then  to  turn  round  and  say  to  a  purchaser  who,  alive 
to  this  risk,  insists  for  delivery  of  all  the  copies  of  the  set^  you 
are  not  entitled  to  the  whole  of  the  copies.  Nothing  appears 
simpler  than  for  the  Courts  to  sav,  the  seller  must  deliver  all  the 
copies  of  the  set,  otherwise  he  shall  not  get  his  money ;  and  it  is 
submitted  that  this  is  the  connect  course  to  adopt.  No  doubt  this 
would  be  directly  in  the  teeth  of  the  decision  of  Saunders  v.  MdcLean, 
and  it  might  be  said  in  reply  to  such  a  proposal : 

'*  It  mast  not  be  ;  there  is  no  power  in  Venice 
Can  alter  a  decree  established : 
Twill  be  recorded  for  a  precedent ; 
And  many  an  error,  by  the  same  example, 
Will  rush  into  the  state  :  it  cannot  be.^' 

On  the  other  hand,  so  long  as  both  decisions  of  Glyn  Mills  ^  Co. 
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and  Saunders  v.  MacLean  are  recognised,  we  have  a  legal  doctrine, 
i)erfectly  intelligible  no  doubt,  but  it  is  submitted  that  it  cannot 
be  callea  a  consistent  one.  W.  B.  M. 
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The  latest  publication  of  the  Scottish  Test  Society  is  The  Court 
of  VeniiSj  brought  out  under  the  editorship  of  the  much  esteemed 
secretary,  the  Rev.  Walter  Gregor.  This  poem  is  not  without 
a  special  attraction  for  Scottish  lawyers,  inasmuch  as  it  deals  with 
the  ancient  procedure  in  a  criminal  case.  The  present  edition  is 
indeed  adorned  with  a  number  of  valuable  notes  relating  to  legal 
matters,  contributed  by  Mr.  Mackay,  advocate.  We  propose,  in  a 
brief  notice,  to  call  our  readers'  attention  to  the  points  of  profes- 
sional interest  which  this  work  contains. 

Mr.  Gregor  tells  us  that  little  id  knowti  of  the  author  John 
RoUand.  He  is  thought  to  have  been  a  native  of  Dalkeith.  By 
profession  an  ecclesiastic,  he  lived  at  a  time  when  the  clergy  were 
represented  upon  the  supreme  bench,  and  when  indeed  they  had, 
as  a  class,  probably  more  to  do  with  law  than  any  other  body  of 
men.  For  the  distinct  profession  of  a  lawyer  had  hardly  come 
into  existence.  RoUand  acted  as  a  notary,  and  there  is  preserved 
a  document,  of  date  1555,  in  which  he  is  so  described :  ^'ptiblicus 
^acra  auctorUaie  apostolica  notarvmy  His  acquaintance  with  legal 
forms  is  therefore  easily  explained. 

The  arguibent  of  his  work,  The  Court  of  VentcSy  may  be 
thus  brieny  stated.  In  the  first  book  we  are  introduced  to  two 
gentlemen,  Desperance  and  Esperance, — in  other  words,  a  pessimist 
and  an  optimist, — who  discourse  upon  love.  Desperance  descants 
upon  its  evils— Esperance,  in  true  troubadour  style,  sings  the 
praises  of  Venus,  and  is  so  shocked  at  the  calumnies  of  his  friend, 
that  he  faints  under  the  blow  which  his  sensitive  nature  has 
received.  Venus  comes  to  him  in  his  distress,  and  learning  the 
cause,  resolves  that  justice  must  be  done  against  Desperance  in 
defence  of  her  own  reputation.  At  this  place  is  the  legal  element 
first  introduced.  Nemesis  is  sent  to  Desperance  with  the  sum-- 
monitumis  lUera^  which  in  form  closely  resembles  a  similar  docu- 
ment of  the  present  day,  as  will  be  seen  by  the  following  extract. 
It  commences  thus : — 

"  Venvs,  the  well  of  worthynes. 
Ground  of  all  grace,  greit  goddes. 
Of  quenis  queue,  and  eik  princes 

That  now  dois  ring.  ^ 
To  our  louit  condigne  maistress 
Nemesis  constitute  but  les. 
Our  Shiref  in  that  part  expres 

Dewlie  greeting. 
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Forsamekle  as  it  is  menit, 
H«^iHe,  schawin  ys  and  complcnit, 
Be  our  trew  knicht  quhilk  sustenit." 
GreitTelanie:" 

fMss*  \vsbw$  a  setting  forth  of  the  offence^  after  which  Venus 

**  Our  will  is  heirfor  als,  and  we 
Chargis  and  commandis  straitlie 
Incontinent  this  letter  be 

Sene  that  ye  pas. 
In  our  name  and  authoritie, 
Command  Desperance  now  that  he 
Compeir  befoir  ts  haistelie 
For  his  trespas. 
•  ••••• 

On  the  third  day  efter  execution, 
Under  the  pane  of  rebellioun, 
And  to  our  home/' 

This  document  is — 

*'  Geuin  at  our  heid  Mansioun  Tempe, 
And  greitest  Palace  quhilk  vse  we. 
Under  our  hand  writ  venilie 
And  our  signet.** 

When  the  summons  is  presented  to  Desperance,  he  applies 
fur  a  copy  of  the  "  quair  **  or  document — 

**  For  to  advise,  gif  I  michtis  purches." 

Nemesis  tells  him  plainly  that  he  must  pay  for  it,  and  he 
accordingly  tenders  ''  sex  pennies.**  But  Nemesis  upon  the  ground 
that  the  action  is  an  important  one,  and  concerns  the  Crown, 
demands  gold : 

**  I  nill  it  gif  without  ane  gold  besant.** 

In  his  note  upon  this  passage,  Mr.  Mackay  remarks  that  the 
sum  offered  by  Desperance  is  the  price  fixed  under  the  instructions 
given  to  the  Commissioner  of  Edinburgh  in  1563,  and  adds,  '*  These 
instructions  do  not,  however,  authorize  a  higher  charge  in  causes 
concerning  the  Crown,  so  the  demand  of  a  gold  besant  appears 
to  have  been  an  imposition." 

The  poverty  of  Desperance  renders  him  unable  to  complv  with 
the  demand  of  Nemesis,  and  he  is  compelled  to  prepare  for  his 
defence  without  a  copy  of  the  complaint.  He  has  some  difficulty 
in  procuring  the  services  of  a  counsel,  but  at  last  Vesta  undertakes 
^ '   defence. 
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The  trial  is  narrated  in  the  third  book  of  the  poem.  *^  Rham* 
nasia  sat  as  Inge,"  while  the  justice-clerk,  FremmitneSy  occupied 
the  more  humble  position  which  originally  was  all  he  could  claim. 
A  jury  of  twenty -five  women,  celebrated  either  in  real  or  in  the 
imaginary  history  of  mythology,  were  chosen.  This  is  in  accord- 
ance with  ancient  criminal  procedure.  The  Statutes  of  Alexander 
provide  for  *'  ane  litil  assize  of  the  nummer  of  thirteen  or  fifteen, 
and  ane  great  assize  quhilk  consists  of  twenty-five  persons.'*  The 
peremptory  challenge  isy  as  our  readers  know,  quite  a  modem  insti- 
totion  in  Scotland.  Consequently  Vesta,  in  challenging,  was 
obliged  to  state  the  grounds  of  her  objections.  But  before  raising 
them,  we  find  Fremmitnes,  *'  that  clerk  was  to  justice,"  asking  the 
prisoner  to  plead,  when  Vesta  requests  the  '^dittay  to  be  read 
agane."    Rhamnusia  then  asks — 

*'  Is  thair  ony  ye  wald  haif  alterat 
Of  the  assyis  and  vtheris  in  thair  steid  ? 
Schaw  now  in  time  gif  sic  thing  ye  cowait." 

Vesta  replies,  '*  they  are  all  suspicious/'  and  then  proceeds  to  object 
to  particular  individuals.  The  first  in  the  list  was  the  mother  of 
the  prosecutrix  Venus.  The  relationship  gave  clearly  a  good 
^nnd  of  challenge.  It  must  be  remembered  that,  prior  to  1671, 
the  prosecution  was  ''  trusted,'*  to  use  Hume's  expression,  ^'  with 
the  composition  of  the  list."  This  fact  certainlv  justified  a  close 
scrutiny,  and  the  Court  seems  to  have  favoured  tne  accused,  as  was 
natural  in  the  circumstances.  The  same  writer  tells  us  that  ''it 
was  nothing  unusual  formerly  to  have  an  assize  rejected  (ordained 
to  ftand  aside^  as  the  stvle  for  it  was),  because  he,  or  perhaps  his 
wife,  was  second  or  third  cousin  (seconds  and  thirds,  as  they  called  it) 
to  the  prosecutor."  Vesta  had  therefore  good  ground  for  objecting 
to  Dione.  To  others  in  the  list  the  objection  was  based  upon  the 
fact  that  they  had  exhibited  by  their  acts  such  a  devotion  to  the 
caose  of  Venus,  as  to  render  them,  as  Vesta  described  it,  ''  sus- 

?'ciou8."    Venus  would  not  hear  of  any  alteration  in  the  assize, 
esta  very  properly  remarked — 

"  Weill  I  wait 
Ye  aucht  not  to  be  baith  judge  and  advocat." 

Venus,  however,  won  the  day,  and  no  change  was  made  in  the 
composition  of  the  jury.     We  fear  that  only  too  freouently  did 

CDwer  thus  prevail  over  justice  in  the  olden  times.    Vesta  could 
at  protest. 

The  indictment  contained  two  charges,  viz.  the  slaughter  of 
Esperance  and  the  abusive  language  which  the  accused  had  given 
expression  to  regarding  Venus.  To  the  first  charge,  it  was 
answered  that  Esperance  was  yet  alive ;  against  the  second  was 
set  up  a  plea  of  Veritas.    The  first  does  not  seem  to  have  been 
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serionsly  insisted  on,  and  the  trial  became  really  one  for  slander, 
criminal  in  its  character,  as  it  still  is  in  England.  Vesta  then 
proceeded  to  plead.  Her  argument  consisted  in  showing  from 
history,  sacred  and  profane,  liow  exceedingly  evil  had  been  the 
f  raits  of  Venus'  agency  amongst  men.  Beginning  with  the  case 
of  Beuben  in  the  30th  chapter  of  6enesiS|  a  series  of  incidents 
are  quoted, — ^Venus  ever  interposing  as  the  adverse  critic 

Venus  also  argues,  in  her  reply,  from  Scripture.  Without 
exactly  denying  that  under  her  influence  men  and  women  have 
done  that  which  is  evil,  she  points  out  that  great  good  has  at 
times  resulted  from  this  very  evil.  Those  who  had  indulged  in 
lawless  love  wero  nevertheless  blessed  with  a  very  honourable 
posterity, — as  could  be  easily  proved  from  Scripture  genealogy. 
The  reply  is  certainly  a  weak  one,  and  ought  not  to  have  had  much 
weight  with  a  jury  properly  constituted.  Venus  could  after  all 
only  point  to  three  instances  —  Thamar,  Baal,  and  Barsabe. 
When  Venus  concludes,  Chaistitie,  one  of  the  nymphs  attending 
upon  Vesta,  supplemented  her  argument ;  and  then  Vesta  hersetf 
makes  a  final  appeal  to  the  jury,  in  which  she  judiciously  bestows 
compliments  upon  their  wisdom  and  learning,  and  again  sings  the 
praises  of  chastity. 

The  jury  retire — 

*'  Kicht  stupef act  caus  the  mater  was  hie." 

Thisbe  was  chosen  chancellor,  as  the  most  likely  to  be  impartial. 
They  seem  to  have  had  the  benefit  of  quite  a  library,  and  to  have 
made  good  use  of  it : — 


(t 


First  doun  thay  kest  Moyses  Pentateuchon, 
With  his  storyis  and  Paralipomenon, 
Judith,  Hester,  Ruth  Kegum  in  dite. 
The  Epistillis  of  Paul,  the  sayingis  of  Solomon. 


''  In  civill  law  thay  kest  doune  Batholus, 
Alexander  de  Imola,  and  Baldus, 
The  coddis,  Decreis,  Decretales,  and  Jason, 
The  Institutis,  Digestis,  and  Angelus, 
The  Inforciat  and  Panormitanus, 
With  uthur  divers  difficill  to  expone." 

After  much  consultation — 

*'  The  assize  fand  be  gude  consideratioun 
Vestais  estait,  and  hir  conversatioun 
The  mony  gre  did  Dame  Venus  transcend." 
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But  while  so  far  favourable  to  the  accused,  they  also  found 


''  That  Desperance  had  faillit  far  in  plane 
Gontian  Venus,  into  sa  far  as  he 
Did  lichtlie  hir  with  wordis  void  and  vane, 
Richt  dispiteous  language  of  greit  disdane." 

Tlie  tender  female  heart  exhibited  a  strong  desire  to  have  the 
prisoner  dealt  with  leniently.  Accordingly  uiey  resolved  to  send 
Thisbe  to  the  judge  with  a  ^'bill"  containing  the  decision  to 
which  they  had  come,  and  also  a  request  for  pity.  Our  readers 
will  recollect  that  juries  had  to  commit  their  verdicts  to  writing 
until  a  comparatively  recent  date.  Mr.  Mackay  observes  that 
this  '*  bill "  is  the  verdict  of  the  assize,  but  is  in  no  known  form. 
Ladies,  however,  may  be  excused  slight  irregularities  in  point  of 
fonn.  The  *'  bill "  appears  to  have  been  not  only  informal,  but 
delivered  in  an  informal  manner — the  chancellor  communicating 
pri^-ately  with  the  judge — so  that  the  suspicions  of  the  prosecutrix 
were  not  unnaturally  excited. 

Venus  says — 

"  Ane  thing:  I  you  requeir 
Of  that  ilk  bill  quhat  may  the  tennonr  be, 
6if  it  be  ony  prejudice  to  me, 

I  you  protest,  the  text  that  I  may  heir." 

A^in,  we  have  an  illustration  of  the  [ancient  position  of  the 
Justice-Clerk — 

*'  The  Court  was  coy,  commandit  was  silence 
Under  all  pane  they  suld  gif  audience." 

The  judge  hands  the  *'  bill "  to  the  justice-clerk,  who  is  com- 
manded to  read  it  in  presence  of  the  Court. 

The  document  was  so  wisely  composed  as  to  soften  the  heart 
«f  Venus.  She  demanded  that  the  "  syse "  be  called,  and  they 
then,  in  Court,  pronounce  their  findings.  We  are  told  that 
''hen  Vesta  heard — 

^'  Scho  was  put  to  honour 
Above  Venus,  be  Interloquutour 
Of  the  assize  furth  geuin  oe  thair  sentence. 
Scho  did  protest  that  hir  Court  nor  hir  Bour 
In  time  cumming  suld  hait  na  displesour 
Into  na  sort,  nor  inconvenience 
Vilipensioun,  lichtlines,  nor  offence 
Of  Venus'  Court  prejudice,  nor  rigour, 
And  thairupon  tuik  notis  and  instrumentis.*' 
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Veniu  18  made  very  angry  because  Vesta  obtains  her  instrn- 
menty  and  the  onfortanate  prisoner  suffers  from  her  ill  temper. 
The  sheriff  is  told  to  bind  his  hands,  which  that  oiBcial 
admits  mnst  be  done — 

^  Sen  sa  he  is  convict  and  maid  chakmeit." 

This  use  of  the  word  '^checkmate"  gives  a  peculiar  force  to 
the  expression  attributed  to  an  old  Scottish  judge  of  the  last 
century  in  a  story  probably  familiar  to  our  readers.  The  jaiy 
are  grieved  to  see  the  prisoner  thus  treated,  and  the  chancellor 
prevails  upon  Esperance  to  approach  Venus  on  behalf  of  his 
enemy — which  he  does  successfully,  he  himself  undertaking  to 
be  cautioner  for  Desperance's  future  good  conduct.  The  latter 
is  taken  iuto  the  service  of  Venus,  and  every  one  is  at  last 
satisfied.  The  Court,  however,  is  not  dissolved,  the  jadge 
declaring — 

"  I  will  this  Court  as  now  continewit  be," 

so  that  further  proceedings  might  be  taken  if  necessary. 

We  perhaps  owe  an  apology  to  the  grave  and  learned  readers 
of  the  Journal  of  Jitrisprvdenee  for  the  introduction  of  such  a 
subject  to  their  notice.  We  trust,  however,  that  to  those 
interested  in  the  history  of  Scottish  law,  the  quaint  illustrations 
which  it  affords  of  our  ancient  procedure  may  prove  of  some 
value. 
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In  our  last  article  we  noted  several  cases  relating  to  the  employ- 
ment of  labour.  Here  is  another.  The  circumstances  in  Robertson 
V.  Russell^  Feb.  6,  1885  (Second  Division),  were  these :  It  was  an 
action  at  the  instance  of  the  widow  and  children  of  a  workman 
named  Robertson,  who  had  been  killed  by  the  fall  of  a  stone  from 
the  side  of  a  pit-shaft.  He  was  in  the  employment  of  the  Messrs. 
Muirs,  pit-sinkers,  at  the  time  of  the  accident  engaged  in  sinking 
a  pit  on  behalf  of  the  defender.  The  Muirs,  in  terms  of  their 
contract  with  the  defender,  undertook  to  provide  the  materials  and 
became  liable  for  any  accidents  which  mi^ht  occur.  The  action 
was  brought  both  at  common  law  and  under  the  statute,  and  it 
was  sought  to  establish  fault  against  the  defender  upon  the  ground 
that  it  was  his  duty  to  see  that  the  sides  of  this  shaft  were  properly 
supported.  The  well-known  case  of  Woodhead  v.  The  Oartness 
Mineral  Company,  4  Ret.  469,  were  founded  upon,  and  also  the 
more  recent  decision  in  Morrison  v.  Baird  &  Co.,  10  R.  271.  But 
the  Court  were  clearly  of  opinion  that  there  was  no  case  disclosed 
against  the  defender  —  the  pursuer's  husband  having  been  the 
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servant  of  the  pit-sinkers — engaged,  paid  by  them,  and  subject  to 
their  orders.  "If  a  man/'  said  Lord  Young,  "contract  with 
another  man  to  perform  some  piece  of  work  for  him  in  the  proper 
line  of  his  trade,  he  is  not,  under  that  contract,  under  any  duty  to 
the  employees  of  the  contractor."  It  was  further  held  that  the 
recent  statute  could  not  affect  this  Question.  "  That  Act,"^  again 
to  quote  Lord  Young,  "  applies  only  to  the  removal  in  certain 
cases  of  a  defence  otherwise  competent  at  common  law.  Where 
a  man  sues  his  employer,  the  defence  may  be  stated  that  the  fault 
alleged  as  the  ground  of  action  was  the  fault  of  a  collahorcUeury  and 
that  the  risk  of  that  was  on  the  workman  who  suffered,  and  not  on 
the  master.  This  defence,  good  at  common  law,  is  removed  in 
certain  cases  by  the  Employers*  Liability  Act,  and  if  the  defence 
here  had  been  that  the  fault  which  was  the  ground  of  the  action 
was  the  fault  of  a  eoUdborcUeury  then  the  Employers'  Liability  Act 
might  have  been  acted  upon.  But  where  the  defence  is  that  the 
relation  did  not  exist  at  all,  the  Act  which  is  intended  to  remove 
a  defence  stated  on  the  ground  that  that  relation  did  exist  cannot 
possibly  apply .** 

The  case  of  Stirlmg-Stuart  v.  Montgomerie  artd  Others^  Feb.  6, 
1885  (First  Division),  is  one  of  considerable  interest.     The  facts 
may  be  very   briefly  stated.     The  late   Mr.  Stirling-Crawford 
executed  two  codicils,  one  upon  the  14th  of  February,  the  other 
upon  the  22nd  of  February  1881.     He  came  to  do  so  in  this  way. 
His  solicitor  being  of  opinion  that  the  first  was  invalid  because  the 
testing  clause  had  not  been  completed  at  the  time,  prepared  and 
sent  to  him  another  of  identical  purport,  which  he  executed  by 
means  of  a  stamp,  the  act  of  writing,  owing  to  infirmity,  being  one 
difficult  for  him  to  perform.     An  action  of  reduction  of  these 
codicils  was  subsequently  brought.    It  was  maintained,  with  regard 
to  the  first,  that  the  signature  was  illegible,  that  it  had  been 
touched  up,  that  the   document  had   been  superseded.    It  had 
been,  in  point  of  fact,  returned  to  the  solicitor  and  marked,  "  not 
used — incorrectly  signed."     With  regard  to  the  second,  the  objec- 
tion was  taken  that  the  use  of  a  stamp  rendered  the  authentication 
invalid.   This  last  objection  was  sustained  by  the  Court.    "  What,'* 
said  the  Lord  President,  "  we  have  here  is  admittedly  the  impres- 
sion of  a  stamp,  which  can  in  no  way  be  viewed  as  a  subscription 
within  the  meaning  of  the  statute.''      But  then  it  was  held  that 
the  pursuer  had  no  interest  to  state  this  objection,  seeing  that  there 
remained  the  first  codicil  identical  in  terms.     Because  the  Court 
found  that  the  first  codicil  was  properly  executed — that  although 
the  signature  which  was  attached  to  it  was  bad  as  a  specimen  of 
penmanship,  it  was  valid  as  a  legal  act.      "  Illegible  signatures," 
remarked  the  Lord  President,  ^^  are,  I  fear,  not  uncommon,  arising 
from  a  variety  of  infirmities,  such  for  example  as  affectation.    Thus 
we  see  men  of  the  highest  abilities  sign  their  names  in  such  a 
vay  that  those  who  happen  to  see  the  writing  for  the  first  time 
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would  find  it  next  to  impossible  to  make  out  the  writer's  name.  ^ 
Is  a  document  thus  signed  to  be,  as  a  consequence,  rejected  t  That 
would  indeed  be  a  very  dangerous  doctrine  to  lay  down,  and  one 
which  I  for  my  part  cannot  accept."  It  was  further  held  that 
the  first  codicil  remained  an  instrument  of  Mr.  Crawford's,  in 
spite  of  what  subsequently  took  place,  that  it  had  not  been  recalled, 
but  rather  confirmed  by  the  second.  *^  A  tested  act  requires,  for 
the  purposes  of  revocation,  something  more  formal  than  mere 
intention ;  it  requires  an  act."  As  for  the  touching  up  of  the 
signature,  the  Court  were  of  opinion  that  it  lay  with  the  pursuer 
to  show  that  such  superinduction  was  made  out  in  the  presence  of 
the  testamentary  witnesses,  and  with  Mr.  Crawford's  consent. 

In  Bay  and  Others  v.  Bermie^  Feb.  17,  1885  (Second  Division), 
we  have  an  illustration  of  the  spirit  in  which  the  Supreme  Court 
of  Scotland,  or  at  least  one  Division  of  it,  approaches  any  question 
involving  a  conflict  of  jurisdiction  between  this  portion  of  the 
kingdom  and  England.  If  the  English  Courts  have  exhibited  a 
disposition  to  usurp  a  power  which  does  not  belong  to  them,  the 
Scottish  Courts,  on  the  other  hand,  appear  to  some  as  if  they  were 
unwilling  to  assume  their  legitimate  authority.  This  very  case 
was  the  subject  of  an  article  the  other  day  in  the  Scotsmarij  not 
favourable  to  the  decision  arrived  at.  Englishmen  had  brought 
a  Chancery  action  for  injunction  against  a  Scotchman,  in  which 
they  sought  to  have  him  prevented  from  doing  certain  things 
within  the  jurisdiction  of  the  English  Courts.  He  did  not  enter 
appearance,  although  a  writ  was  served  upon  him  in  Scotland,  and 
judgment  went  against  him  in  absence.  The  pursuers  afterwards 
came  to  Scotland  to  recover,  in  the  Court  of  Session,  the  expenses 
of  their  undefended  action.  The  defender  then  appeared  and  took 
the  plea  of  want  of  given  diction  with  reference  to  the  English 
proceedings,  founding  upon  the  Treaty  of  Union,  and  making  use 
of  other  arguments  with  which  the  public  have  recently  been  made 
familiar.  But  the  Court  (adhering  to  the  judgment  of  Lord 
Ordinary  McLaren)  found  that  there  was  jurisdiction  which  had 
in  the  circumstances  been  properly  exercised  by  the  Court  of 
Chancery.  **  I  cannot  doubt,"  said  Lord  Rutherf urd  Clark,  **  that 
the  English  Coui^ts  have  always  the  power  to  prevent  wrong  being 
rione  within  the  territory  of  England  and  Wales,  and  that  is  all 
they  endeavoured  to  do  when  they  granted  the  injunction."  Lord 
Young  considered  the  ground  of  jurisdiction  to  be  a  *' most  natural 
and  intelligible  "  one.  It  was  indeed  suggested  by  the  writer  in 
the  Scotsman  that  the  pursuers  might  have  obtained  an  interdict 
in  the  Sheriff  Court  of  Lanarkshire,  in  which  county  the  defender 
resided.  But  it  is  difficult  to  see  how  such  an  interdict  could  have 
been  enforced  in  England.  The  act  complained  of  was  one  which 
the  defender  was  performing  by  means  of  agents  in  that  country. 
But  surely  it  should  be  quite  unnecessary  to  bring  an  action  here 
in  order  to  recover  such  expenses.     If  it  be  the  case  that  the 
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Jad^ents  Extension  Act  of  1868  does  not  apply  to  Chancery 
proceedings,  the  sooner  this  omission  is  remedied  tne  better. 

The  case  of  Myth  v.  Curk,  Feb.  20, 1885  (First  Division),  is  an 
extremely  interesting  one,  and  throws  mnch  light  iipon  the  ques- 
tion of  donation  mortis  causa.  It  has  clearly  established  that  in 
order  to  render  such  a  donation  valid  it  is  not  necessary  that  the 
donor  should  be  sufiFering  from  mortal  illness  or  have  the  near 
prospect  of  death.  Moreover,  it  illustrates  that  comparatively 
slight  evidence  of  such  donation  is  requisite  if  the  circumstances 
are  favourable — as  for  example  in  the  case  of  a  man  dying  without 
issDe,  but  leaving  a  widow  who  claims  as  donee.  Such  was  the 
case  here.  The  pursuer  was  the  sister  of  the  defender's  husband. 
For  many  years  prior  to  his  death  he  had  kept  an  account  with 
the  local  Savings  Bank.  It  was  headed  *'  William  Curie,  miller, 
BoDgate  Mill,  and  Elizabeth  Baptie  his  wife,  conjunctly  and 
severally,  and  the  longest  liver  of  them."  Now  this  heading,  it 
may  be  remarked,  was  really  the  only  article  of  evidence  apart 
from  the  statements  of  the  widow  herself.  The  officer  of  the 
bank  who  had  written  it  was  dead.  It  was  proved  that  the 
deceased  had  been  in  bad  health  for  some  years  prior  to  his  death, 
which  had  occurred  very  suddenly.  The  principal  authorities 
relied  upon  by  the  pursuer  were  the  cases  of  Morris  v.  lOddickf 
5  Macp.  1036,  and  MUne  v.  Grant,  H  R.  887^  In  the  former  of 
these  cases.  Lord  Deas  laid  down  that  the  donation  must  be  made 
in  prospect  of  death,  while  in  the  latter  Lord  Young  said,  '^Donatio 
mortis  causa  means  a  gift  sub  modo  by  a  person  ill  and  in  expecta- 
tion of  speedy  death."  Lord  Craighill  also  remarked  of  the 
document  in  that  case  that  it  lacked  one  characteristic  of  a 
donatio  mortis  causa — the  grantor  having  been  in  perfect  health  at 
the  time  when  it  was  executed.  This  apparently  had  been  the 
case  with  the  deceased  when  the  bank  account  in  question  had 
been  first  opened.  On  the  other  hand,  the  defender  relied  upon 
CroAi^s  Trustees^  7  K.  823,  where  a  deposit  receipt,  with  a  some- 
what similar  heading,  was  held  to  constitute  a  donatio  m^ortis  causa. 
Bat  in  that  case  the  donor  seems  to  have  been  in  bad  health  at 
the  date  of  the  receipt.  The  case  of  the  Lord  Advocate  v.  Galloway, 
11  R.  541,  was  also  referred  to,  where  a  transference  of  deposit 
receipts  and  stocks  to  the  name  of  another  by  a  person  who  was 
able  to  attend  to  business  at  the  time  was  held  to  constitute  a 
donatio  mortis  causa.  In  Blyth  v.  CurUy  the  judgment  of  the 
Lord  President  is  verv  instructive.  He  first  deals  with  the 
threefold  species  of  aonation  mortis  causa  recognised  by  the 
Digest,  ana  then  quotes  that  to  be  found  in  the  Institutes. 
He  goes  on  to  say  that,  in  his  opinion,  our  law  follows  rather 
the  general  definition  of  the  Institutes.  '*I  cannot  find,"  he 
adds,  '4n  any  of  our  authorities,  with  the  exception  of  the 
dicta  relied  on  by  the  appellant  (pursuer),  a  recognition  of  the 
necessity  of  a  present  imminent  peril  to  life  as  a  condition  of 
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the  right  or  power  to  make  a  donation  mortis  causa.  To  avoid 
misappi*ehension,  however,  I  must  here  observe  that  the  state  of 
the  donor's  health,  his  prospect  of  life,  and  above  all  his  own 
feelings  and  belief  on  tliis  matter,  are  relevant  and  important 
considerations  in  snch  a  case."  As  to  the  objection  that  there  had 
been  here  no  delivery,  he  says,  ''It  could  not  be  sustained  without 
deciding  in  effect  that  money  lodged  in  a  savings  bank  could  not 
form  the  subject  of  a  gift  mortis  causa,  unless  the  money  were 
actually  uplifted  by  the  donor  and  delivered  to  the  donee  de  manu 
tn  mafiuTn, 

The  decision  in  Eadie  v.  Macbean^  Feb.  19, 1885  (First  Division), 
illustrates  the  class  of  cases  in  which  the  insanity  or  incapacity  of 
a  partner  will  not  cause  a  dissolution  of  the  copartnery.    Macbean 
had  contributed  most  of  the  capital — the  other  partners  were 
under  the  contract  bound  to  devote  their  whole  time  and  attention 
to  the  business.     Macbean  had  alone  the  power  to  sign  cheques, 
etc.,  but  provision  was  made  for  the  case  of  his  indisposition  or 
inability  to  attend  to  business.     He  was  entitled  to  retire  at  the 
end  of  any  year  after  giving  six  months'  notice.     He  became 
incapacitated  for  busioessy  and  his  partners  presented  a  petition  to 
have  the  firm  wound  up.    The  Court  refused  to  do  this.     The 
Lord  President  said,  in  giving  judgment:  '^  There  can  be  no  doubt 
that  under  ordinary  circumstances,  when  two  or  more  persons  are 
engaged  in  business  together  as  partners,  and  all  ot  them  are 
expected,  and  by  the  contract  of  copartnery  bound  to  take  an  active 
management  of  the  business,  the  permanent  insanity  or  incapacity  of 
one  of  the  partners  necessarily  operates  a  dissolution  of  the  partner- 
ship.    But  it  is  equally  clear,  I  think,  that  there  may  be  contracts 
of  partnership  in  which  the  duties  devolved  upon  the  several 
partners  are  so  defined  that  even  the  permanent  insanity  of  one  of 
the  partners  would  not  operate  a  dissolution  of  the  partnership.*' 
He  then  takes  the  case  of  one  man  supplying  the  money,  and  the 
others  doing  the  active  work.     With  reference  to  the  former,  he 
says :  "  So  long  as  the  estate  is  good  for  the  money,  his  part  of 
the  contract  can  be  performed  by  the  person  in  the  administration 
of  that  estate  by  advancing  the  requisite  money  for  carrying  on 
the  business."    It  will  be  thus  seen  that  the  effect  of  insanity  or 
incapacity  supervening  in  the  case  of  a  partner  upon  the  partner- 
ship, will  depend  entirely  upon  the  position  in  the  firm  of  the  person 
so  laid  aside. 

In  Fletcher  v.  Wilson,  Feb.  21,  1885,  we  find  an  attempt  made 
to  set  aside  a  verdict  given  in  an  action  of  damages  for  slander 
upon  the  ground  of  resnovita.  In  a  newspaper  there  had  appeared 
a  paragraph  in  which  it  was  stated  that  a  certain  man  haa  been 
seven  times  previously  convicted  of  theft.  This  individual  sued 
the  proprietors  of  the  paper  for  damages,  and  in  his  evidence  said : 
**  It  was  not  true  that  I  nad  been  seven  times  convicted  of  theft. 
I  was  never  convicted  of  theft  or  of  any  dishonesty."    The  jury 
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awarded  to  kirn  the  sum  of  £50.  After  the  trial  was  over,  it  was 
discovered  that  the  pursuer  had  in  point  of  fact  been  twice  con- 
victed of  theft  twenty-three  years  ago,  when  a  lad  of  fourteen. 
Application  was  made  for  a  new  trial,  the  former  case  having  gone 
to  the  jury  solely  upon  the  question  of  the  amount  of  damages. 
The  defenders  contended  that  the  jury  would  not  have  awarded 
such  dama^  had  they  known  of  these  convictions,  and  that  the 
pursuer  had  misled  them.  But  the  Court  discharged  the  rule. 
The  Lord  President  even  suggested  that  to  have  raked  up  such 
old  stories  would  have  rather  been  an  aggravation  of  the  libel. 
They  could  have  formed  no  justification  of  what  had  been  written 
concerning  the  pursuer.  The  question  which  had  led  to  this 
statement  by  the  pursuer  was,  in  the  Lord  President's  opinion,  an 
incompetent  one,  as  no  issue  of  justification  had  been  taken.  '^  I 
may  further  say,"  he  remarked,  *'  that  as  I  do  not  suppose  that  the 
parsuer  expected  such  a  question  to  be  put  to  him,  it  is  not  to  be 
assumed  that  when  it  was  put,  without  his  being  prepared  for  it 
in  any  way,  the  answer  which  was  given  was  wilfully  false." 

In  Wallace  v.  Mooney^  March  3,  1885,  it  was  held  that  no  action 
of  damages  lay  against  a  policeman  who  had  turned  a  man  out 
of  a  paddock  upon  a  race-course — denouncing  him  publicly  at  the 
same  time  as  a  resetter.  It  appeared  that  the  pursuer  was  a  noted 
bad  character.  His  last  conviction  was  dated  nine  years  previous 
to  this  occasion,  but  he  had  subsequently  continued  to  be  suspected 
by  the  police  authorities. 


An  Analysis  of  the  Principles  of  Economics  (Part  I.).    By  Patrick 
Gebdes.    Edinburgh  :  Williams  &  Norgate.     1885. 

This  hrochure,  part  of  a  wider  system,  is  a  reassuring  example  of 
the  change  which  has  in  more  recent  years  so  much  enhanced  the 
Taiae  of  economic  literature  as  to  renaer  ignorant  and  capricious 
the  once  current  commonplaces  of  condemnation  which  critics 
launched  at  the  head  of  economists  and  statisticians.  Hopeless, 
dismal,  impracticable,  Quixotic,  Utopian,  are  epithets  which  can 
no  longer  stick  to  systems  of  economics,  now  that  they  are  based, 
as  the  present  system  is  based,  upon  an  inductive  method  which 
takes  into  full  account  the  newest  applications  of  those  special 
sciences  which  have  man  for  their  subject.  It  was  by  reason  of 
the  assumption  of  d  priori  principles  of  limited  acceptance  (or  of 
no  acceptance  at  all),  and  tne  pursuance  of  a  purely  mathematical 
method,  that  the  system  of  the  older  economist-s  could  be  stigma- 
tized as  mere  baseless  fabrics,  and  that  their  doctrines  met  with 
often  violent  denunciation  at  the  hands  of  eloquent  and  popular 
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writers,  who  saw  in  a  living  man  something  more  than  a  conception 
of  mechanics  or  arithmetic,  snbject  to  no  other  laws  than  the  laws 
of  formal  logic.  Mr.  Geddes'  pages  are  in  no  line  open  to  snch 
objections,  and  this  single  consideration  should,  we  think,  be 
sufficient  to  commend  them  to  the  attention  of  all  who  are  interested 
in  the  study  of  economics.  But  they  have  a  positive  value.  In 
the  present  part  they  give  a  brief  yet  searching  analysis  of  such 
phenomena  as  wealth,  and  of  such  conceptions  as  value,  production, 
etc.,  in  a  natural  gradation  of  their  aspects,  physical,  biological, 
and  psychological.  The  result  is  a  much  clearer  statement 
of  the  phenomena  themselves,  a  firmer  grip  of  the  conceptions, 
and  a  more  hopeful  view  of  the  conclusions  which  a  study  of  them 
will  arrive  at  under  so  able  a  treatment  as  it  receives  from  Mr. 
Geddes. 


sn^e  inontfr^ 


Mixed  Afarriages. — ^There  is  a  probability  that  the  distressed 
heroine  whose  woes  arise  out  of  the  fact  that,  being  an  English- 
woman, she  marries  a  Frenchman,  without  any  knowledge  of  the 
French  marriage  laws,  will  soon  become  out  of  date.  Lord  Gran- 
ville recently  replied  to  a  letter  on  the  subject  from  the  Bishop  of 
Manchester,  to  the  effect  that  the  Foreign  Offices  of  London  and 
Paris  had  agreed  upon  a  form  of  certificate  which  should  be  issued 
by  the  French  Consuls,  throughout  the  United  Kingdom,  before 
the  celebration  of  marriages  between  French  and  English  subjects. 
There  can  be  no  question  about  the  value  of  such  a  document, 
setting  forth  that  tne  requirements  of  the  French  code  have  been 
complied  with  to  the  satisfaction  of  the  Consul  issuing  it.  Bat 
it  would  be  still  better  if  it  were  known  that  such  a  certificate 
would  be  received  in  any  French  Court  of  Law  as  in  itself  con- 
stituting indisputable  proof  that  an  English  marriage  had  been 
performed  in  strict  accordance  with  French  Law.  Having 
addressed  an  inquiry  to  the  French  Consulate  on  this  point,  we 
are  politely  informed  by  M.  Cochelet,  the  Vice-Consul,  that  **  the 
instructions  received  from  the  Foreign  Office  in  Paris  are  silent 
on  the  subject."  It  should  be  added,  indeed,  that  in  a  letter  from 
M.  Napoleon  Argles,  the  Solicitor  to  the  Consulate,  which  was 
published  a  few  weeks  ago,  that  gentleman  declares  that  when 
the  Consular  certificate  has  been  obtained,  the  marriage  '*  can  be 
proceeded  with,  without  risk  of  being  annulled."  This,  of  course, 
would  be  the  natural  assumption,  from  the  formal  nature  of  the 
document ;  but  it  would  be  more  satisfactory  if  the  inference  of 
M.  Argles  were  corroborated  by  an  express  declaration  from  the 
French  Foreign  Office. — Pump  Court. 
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Inmranee  ofChUdren. — ^The  practice  of  insuringthe  lives  of  young 
children  is,  we  think,  a  very  reprehensible  one,  and  ought  to  be 
strongly  dtscooraged  by  law.  At  a  recent  inquest  before  the  deputy- 
coroner  for  East  Middlesex,  it  appeared  that  a  baby  of  seven 
weeks  old  had  been  suffocated  by  another  child  lying  upon  it,  and 
that  the  life  of  the  baby  had  been  insured  for  fifty  shillings.  ''  Acci- 
dental Death  *'  was  the  verdict,  and  there  appears  to  be  every  reason 
to  conclude,  from  the  medical  and  other  evidence  in  this  particular 
case,  that  the  verdict  was  a  proper  one.  But  it  is  impossible  to 
shut  one's  eyes  to  the  fact  that  the  practice  of  insuring  infant  life 
is  a  direct  incentive  to  infanticide.  By  14  Geo.  III.  c.  48,  the 
insurance  of  a  life,  '*  where  the  person  insuring  has  no  interest  in 
the  life  of  the  person  insured,**  is  declared  to  be  void,  and  it  is  much 
to  be  regretted  that  the  Friendly  Societies  Act  of  1875,  38  &  39 
Vict.  c.  60,  s.  29,  has  repealed  this  provision,  so  far  as  regards 
msurances  by  friendly  societies  and  inaustrial  assurance  companies 
on  the  lives  of  children  under  the  age  of  ten  years  up  to  the  amount 
of  £10.  Much  controversy  took  place  on  the  subject  in  both 
Houses  of  Parliament  while  the  ^ill  was  before  them,  and  the 
section  in  question  will  be  found  to  contain  safeguards  by  certificates 
of  death  and  other  means.  But  until  the  amount  payable  on  death 
of  an  infant  is  limited  to  the  amount  payable  to  the  undertaker, 
the  law  of  the  subject  cannot  be  considered  to  be  in  a  satisfactory 
state.  And  there  are  strong  grounds  for  saying  that  the  practice 
ought  to  be  rendered  wholly  illegal,  and  that  the  funerals  of 
children  ought  to  be  made  payable  out  of  the  rates,  without  such 
aid  being  considered  ''  parochial  relief "  in  the  statutory  sense  of 
the  term. — Pump  Court. 

To  Oross'txamine  wdl.  —  J.  W.  Donovan,  writing  in  the 
Ameriain  Law  Journal^  says : — 

Think  first  what  an  icy  pavement  you  tread  upon ;  think  how  a 
willing  witness  may  say  too  much  that  had  been  unproved  without 
him;  think  how  the  rivet  may  be  clinched  and  the  strength 
redoubled  by  facts  too  often  repeated  and  committed  to  memory ; 
think  how  you  xasy  develop  new  theories  for  your  adversary ;  and 
act  with  quiet  discretion. 

The  art  of  cross-examination  is  to  show  a  conflict  of  testimony. 
It  may  not  be  successful,  yet,  if  skilfully  worded,  it  will  convince 
some  on  the  panel  that  you  have  at  least  moral  evidence  of  the 
facts  aimed  to  be  established.  It  is  not  the  place  to  exhibit  smart- 
ness ;  that  will  be  better  if  concealed.  To  entrap  a  false  witness, 
to  confuse  a  timid  one,  to  encourage  one  who  will  aid  your  theory, 
are  good  uses  of  this  high  art. 

Most  young  lawyers  think  they  appear  dull  if  they  pass  a 
witness  without  '*  tearing  him  to  pieces "  under  rigid  questioning, 
and  find  that  they  have  fed  their  enemy  at  every  question.  Older 
advocates  use  this  weapon  \iith  tact  and  caution.     They  have 
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tried  the  sabre  exercise  too  often,  and  remember  the  deep  scars  it 
produced  on  their  clients. 

Three  kinds  of  witnesses  may  be  shaken  by  cross-questions, — 
(1)  those  who  swear  recklessly;  (2)  those  who  swear  defiantly; 
and  (3)  those  who  swear  falsely.  The  last  -  named  may  be  im- 
peached, if  he  fails  to  impeach  himself,  by  his  own  story.  Only 
a  few  persons  can  continue  long  in  telling  falsehoods  without 
detection. 

The  fine  art  of  cross-examining  is  in  making  your  case  out  of 
an  opponent's  witness.  This  is  almost  always  done  by  a  gentle 
and  delicate  leading  process,  coupled  with  a  concealed  kindness 
that  fascinates  and  encourages,  while  it  creates  the  reasonable 
doubt  or  supplies  the  broken  thread  of  a  story  that  you  are  seeking 
to  establish. 

Of  all  the  men  puzzled  by  cross-questions  doctors  are  the 
most  pliable.  They  deal  in  strange  phrases  and  queer  theories, 
and  out  of  twenty  or  thirty  about  ten  will  admit  that  all  men  are 
at  times  a  little  unanchored  in  intellect.  They  will  swear  through 
a  theory  of  vivid  dreams,  temporary  insanity  caused  by  jealousy, 
or  prolonged  litigation,  by  a  quiet  and  well  followed  invitation^ 

There  are  no  better  rules  on  cros&-examination  than  five: — (1) 
Know  what  you  need,  and  stop  when  you  get  it.  (2)  Bisk  no 
case  on  the  hazard  of  an  answer  that  may  destroy  it.  (3)  Hold 
your  temper  while  you  lead  the  witness,  if  convenient,  to  lose  his. 
(4)  Ask  as  if  wanting  one  answer  when  you  desire  the  opposite 
— if  the  witness  is  a^inst  you,  and  reverse  the  tectics  if  he  is 
more  tractable.  (5)  Treat  a  witness  like  a  runaway  colt,  and  see 
that  he  does  not  get  too  much  the  start  of  his  master,  and  if  he 
does,  let  go  of  the  reins  at  the  first  safe  turn  in  the  testimony — 
but  if  you  see  any  object  to  break  his  running,  call  the  turn 
quickly. 


*"*^^V..J2ltJ8frttt^^    jfiagajine  uxCb  Sfjeriff  ^ourt  Heporter. 

SHEEIFF  COURT  OF  FIFESHIRE. 
Sheriff  Crichton  and  Sheriff-Substitute  Henderson. 

INSPECTOR  OF  POOR  OF  PARISH  OF  KBMBACK  V.  KILCONQUHAR  AND  MONDIAIL 

IN6PB0T0RS. 

Poor  Law — Residential  SetOemefU — Parish  of  mother's  birth  liaMe  for 
maintejiance  of  pupil  children. 

"  Cupar,  23rd  February  1885.— The  Sheriff-Substitute  having  heard 
parties'  procurators,  and  considered  the  closed  record,  joint  minute  for 
the  parties,  and  whole  process :  Finds  in  fact,  (1)  that  the  deceased  David 
Christie,  who  was  born  in  the  parie^h  of  St.  Andrews,  acquired  a  residential 
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settlement  in  the  parish  of  Kilconquhar  prior  to  Martinmas  1873,  when 
he,  along  with  his  wife  and  two  children,  Jane  and  Rohert  (who  had  been 
bom  in  the  parish  of  Kilconquhar  on  13th  February  1871  and  18th 
November  1872  respectively),  removed  to  the  parish  of  Markinch, 
where  he  resided  along  with  his  family  until  his  death  on   11th 
November  1876;  (2)  that  David  Christie's  widow,  Isabella  Dandle  or 
CbriBtie,  continued  to  reside  in  the  parish  of  Markinch  with  her  two 
children,  whom  she  supported  without  parochial  relief  until  Whitsun- 
day 1877,  when  she  removed  with  them  to  the  parish  of  Kennoway, 
where  she  and  they  resided  until  her  death  on  23rd  July  1882 ;  (3) 
that  in  Noveniber  1881  Mrs.  Christie  became  chargeable  as  a  pauper, 
along  with  her  two  children,  in  the  parish  of  Kennoway,  and  that 
statutory  notice  of  such  chaigeability  was  given  by  the  inspector  of 
poor  of  that  parish  to  the  inspector  of  poor  of  the  parish  of  Monimail, 
the  parish  of  birth  of  the  pauper  Mrs.  Christie ;  (4)  that  on  31st  July 
1882,  after  the  death  of  Mra.  Christie,  the  inspector  of  Monimail 
admitted  liability  for  the  paupers;  (5)  that  immediately  after  their 
mother's  death  the  children  were  removed  by  their  mother's  father  to 
the  parish  of  Kemback,  where  they  became  chargeable  on  2nd  August 
1882 ;  (6)  that  at  the  date  of  this  char^eability  Jane  Christie  was  eleven 
years  old  and  Sobert  was  nine  years  old,  both  being  thus  in  pupillarity  : 
In  these  circumstances  finds  in  law,  (1)  That  the  residential  settlement 
derived  by  the  pupils  from  their  father  at  his  death,  in  the  parish  of 
Kilconquhar,  was  lost  to  them  by  the  combined  absences  of  their  father 
and  mother  from  that  parish  for  a  period  of  upwards  of  four  years ; 
and  (2)  That  the  pupils'  mother  not  having  acquired  a  residential 
settlement  for  herself  and  them  after  her  husband's  death,  the  parish  of 
MommaO,  as  the  parish  of  her  birth  settlement,  is  liable  for  the  main- 
tenance of  her  pupil  children:  Therefore  assoilzies  the  inspector  of 
poor  of  Kilconquhar  parish,  and  finds  the  inspector  of  Kemback  liable 
to  him  in  expenses ;  decerns  against  the  inspector  of  Monimail  in  terms 
of  the  prayer  of  the  petition  directed  against  him,  and  finds  him  liable 
in  expenses  to  the  pursuer ;  allows  accounts  of  the  expenses  now  found 
due  to  be  given  in,  and  remits  them,  when  lodged,  to  the  auditor  to 
tax  and  report.  (Signed)  A.  Edward  Henderson. 

*\NoU. — ^The  question  whether  the  absence  of  a  father  from  the 
parish  of  his  residential  settlement  can  be  combined  with  that  of  his 
widow  after  his  death,  so  that  the  two  terms  of  absence  together  can 
have  the  effect  of  causine  the  widow  to  lose  the  residential  settlement 
derived  by  her  from  her  husband,  has  never,  as  far  as  can  be  discovered, 
been  made  the  subject  of  express  decision  in  the  Court  of  Session.     The 
analogous  case  of  the  absence  of  a  father  and  child  being  so  combined 
has,  however,  been  decided  in  that  Court.    {Allan  v.  Higgins,  December 
23, 1864,  3  Macp.  309.)    The  point  as  to  the  husband  and  wife  has 
been  considered,  however,  in  tne  Sheriff  Court  of  Kenfrewshire,  and 
with  the  result  ^at  it  has  been  held  both  by  the  Sheriff-Substitute 
and  the  Sheriff  that  their  absences  can  be  combined  so  as  to  cause  the 
loss  of  a  residential  settlement.    (  Wallace  v.  Deas^  November  16, 1883  ; 
Ptm  Law  Magazine  (S.  S.),  xiL  p.  694.)    The  reasoning  on  the  judg- 
ments in  that  case,  particularly  in  that  of  the  Sheriff  (Moncriefi),  seems 


268  SHERIFF  COUBT  BEFORTER. 

conclusive,  and  the  decision  is  therefore  in  this  case  accepted  as  good 
law.  That  being  so,  and  it  having  been  decided  in  the  Court  of 
Session  that  a  widow  with  pupil  children  can  lose  a  residential  settle- 
ment derived  from  her  husband  for  t^e  pupils  as  well  as  herself  (Grani 
V.  Beid  and  MUlar,  May  22,  1860,  22  D.  1110;  and  Carmiehad  v. 
Adamsony  February  28,  1863,  1  Macp;  452),  it  seems  clear  that  the 
parish  of  Kilconquhar,  as  the  parish  of  residential  settlement  of 
the  father  in  this  case,  cannot  be  made  liable  for  the  maintenance  of 
the  pupils,  because  if  the  absence  of  the  father  and  mother  (after  she 
became  a  widow)  be  combined,  a  period  of  upwards  of  four  years  elapsed 
after  leaving  that  parish  without  residence  on  the  part  of  any  member 
of  the  famify  in  Kilconquhar.  That  settlement  having  been  lost,  the 
only  remaining  question  is  whether  the  pupils  fall  back  upon  their  own 
birth  settlement  or  take  the  settlement  of  their  mother.  The  whole 
tendency  of  our  law  seems  to  be  against  a  child  coming  upon  its  birth 
settlement,  while  still  in  pupillarity,  if  any  derivative  settlement  can 
be  found  for  it  If  this  view  be  correct,  the  children  in  question 
having  lost  all  connection  with  their  father,  must  fall  back  for  a  settle- 
ment upon  their  mother's  settlement  at  the  date  of  her  death.  (Opinions 
of  Lords  Benholme  and  Kinloch  in  Carmiehad  v.  Adamson,  supra  cU.) 
That  settlement  was  her  birth  settlement  in  Monimail.  The  parish  of 
Monimail  has  therefore  been  found  liable. 

(Intd.)  '*A.  Ed.  R" 

''Edvnimrgh,  ^th  April  1885.— The  Sheriff  having  heard  parties' 
procurators  on  the  appeals  for  Alexander  Macdonald,  inspector  of  poor 
of  the  parish  of  Monimail,  and  as  representing  the  Parochial  Board  of 
that  parish,  and  for  Peter  Keiller,  inspector  of  poor  of  the  parish  of 
Kemback,  and  as  representing  the  Parochial  Board  of  that  parish,  and 
considered  the  record  and  whole  process :  Adheres  to  the  findings  of 
fact  contained  in  the  interlocutor  of  the  Sheriff-Substitute  of  23rd 
February  1885,  and  also  to  the  findings  in  law  contained  in  the  said 
interlocutor  quoad  ultra;  recalls  the  said  interlocutor,  assoilzies  the 
defender  James  Lawson,  inspector  of  poor  of  the  parish  of  Kilconquhar. 
Decerns  against  the  defender  the  said  Alexander  Macdonald,  in  terms 
of  the  prayer  of  the  petition  directed  against  him :  Finds  the  said 
Alexander  Macdonald,  as  inspector  foresaid,  liable  to  the  pursuer,  the 
said  Peter  Keiller,  and  also  to  the  defender,  the  said  James  Lawson,  in 
the  expenses  incurred  by  them ;  allows  accounts  thereof  to  be  given 
in,  and  remits  the  same,  when  lodged,  to  the  auditor  to  tax  and  report. 

(Signed)  "  Jas.  Arthur  Crichton. 

'*  Note. — In  November  1873,  David  Christie,  who  had  acquired  a 
residential  settlement  in  the  parish  of  Kilconquhar,  removed  from  the 
said  parish  with  his  wife  and  children  to  the  parish  of  Markinch.  His 
two  children  were  born  in  the  parish  of  Kilconquhar — Jane  on  13th 
February  1871,  and  Bobert  on  18th  November  1872.  David  Christie 
resided  in  Markinch  tUl  his  death  on  11th  November  1876.  His  wife, 
Isabella  Dandie  or  Christie,  who  was  bom  in  the  parish  of  Monimail, 
and  his  two  children  continued  to  reside  in  the  pansh  of  Markinch  till 
May  1877,  when  they  removed  to  the  parish  of  Kennoway,  where  Mrs. 
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Christie  died  on  23rd  July  1882.  In  November  188 1  Mrs.  Christie 
became  chargeable  as  a  pauper,  and  the  parish  of  Monimail,  as  the 
parish  of  her  birth,  admitted  liability  for  her  maintenance  in  respect  she 
had  lost  the  residential  settlement  in  the  parish  of  Kilconquhar,  which 
she  had  derived  from  her  husband.  Immediately  after  Mrs.  Christie's 
death,  on  23rd  July  1882,  her  children  were  removed  to  the  parish  of 
Kemback,  where  they  became  chargeable  on  2nd  August  1882.  The 
question  to  be  decided,  and  which  was  very  fully  discussed  before  the 
Sheriff,  is, — Is  Kilconquhar,  the  parish  of  the  children's  birth,  or 
Monimail,  the  parish  of  their  mother's  birth,  liable  for  their  mainten- 
ance 1  The  Sheriff  concurs  in  thinking  with  the  Sheriff-Substitute 
that  Monimail,  the  parish  of  their  mother's  birth,  is  liable.  It  has  been 
laid  down  that  pupil  children,  on  the  death  of  their  father,  follow  in 
future  the  settlement  of  their  mother,  who  to  that  effect  becomes  the 
head  of  the  honscc  Lord  Deas,  in  one  of  the  cases  referred  to,  says,  *  I 
hold  it  to  be  quite  fixed  that  when  the  mother,  after  the  father's  death, 
maintains  the  family,  her  settlement  of  whatever  kind,  and  however 
acquired,  is  their  settlement'  The  opinion  of  Lords  Kinloch  and  Ben- 
holme,  in  the  case  of  Carmichael  v.  Adamsor^  are  to  the  same  effect. 

(Intd.)  «  J,  A.  C." 

Agents — ^for  Kemback  parish,  Mr.  Osborne;  for  Kilconquhar  parish, 
Mr.  B.  W.  Benton ;  for  Monimail  parish,  Messrs.  W.  A.  and  J.  M. 
Taylor. 


SHEEIFF  COUET  OF  LANABKSHIBE-GLASGOW. 

Sheriff-Substitute  Lbbs. 

GUTHE,  MURDOCH,  AND  CO.  V.  GRABOUSKY. 

Shipping — Charier-party — Demurrage. — The  following  judgment  ex- 
plains fully  the  facts  of  the  case : — 

**OlasgoWy  26 A  February  1885.— The  Sheriff-Substitute,  having  con- 
sidered the  cause :  Finds  that  the  pursuers  and  defender  entered  into  the 
charter-party  No.  7/1  of  process,  whereby  the  defender  undertook  inter 
alia  to  load  a  carso  of  coal  at  Grangemouth  dock  on  board  the  pursuers' 
steamship  Qlendale  within  48  running  hours  after  notice  given :  Finds 
that  the  vessel  was,  in  terms  of  the  charter-party,  and  of  the  notice 
given,  ready  for  her  cargo  at  8  o'clock  on  the  morning  of  Friday,  18  th 
July  1884,  but  that  the  loading  was  not  completed  till  midday  on 
Wednesday,  23rd  July:  Finds  that  to  the  extent  of  34  hours  the 
defender  is  not  protected  by  the  exceptive  provisions  of  the  charter- 
party  in  his  favour,  and  accordingly  is  liable  in  demurrage  at  the  rate 
of  166.  8d.  per  hour  for  each  of  said  34  hours:  Therefore  decerns 
Against  the  defender  for  payment  to  the  pursuers  of  the  sum  of  £28, 
68.  Sd.,  with  the  legal  interest  thereon  from  the  date  of  citation  hereto 
till  payment;    fin&  the  defender  liable   to  the    pursuers  in  their 
expenses;  allows  an  account  thereof  to  be  given  in,  and  remits  the 
same,  when  lodged,  to  the  auditor  to  tax  and  to  report 

(Signed)        "  J.  M  Lees. 
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"NoU. — On  14th  July  the  defender  chartered  the  steamship  Gkn- 
dale  from  the  porsaers  under  the  contract  of  charter-party  No.  7/1  of 
process.  By  that  contract  it  was  provided  that  the  ship  (which,  it 
narrates,  was  expected  to  leave  Rotterdam  on  the  following  day)  should 
proceed  to  Grangemouth  dock,  and  there  load  a  cargo  of  steam  coals, 
and  therewith  proceed  to  Cronstadt  The  contract  farther  provides 
as  follows : — 'The  steamer  to  be  loaded  in  48  running  hours  (Sundays, 
general,  and  colliery  holidays  excepted),  commencing  when  she  is 
ready  to  load  and  notice  given,  and  to  be  discharged  as  fast  as  she  can 
deliver  (except  in  case  of  pitmen  or  any  hands  striking  work,  or  riots, 
or  frost^  or  floods,  or  any  accidents  beyond  the  control  of  the  charterers 
which  may  impede  the  ordinary  loading  or  discharging  of  the  vessel), 
and  10  days  on  demurrage  over  and  above  the  said  time  for  loading 
and  discharging,  to  be  paid  for  at  the  rate  of  16s.  8d.  per  running  hour. 
Should  the  steamer  not  arrive  or  be  ready  to  load  before  6  p.m.,  time 
for  loading  not  to  reckon  till  6  A.M.  on  the  following  morning.  Tlie 
loading  time  not  to  count  between  2  P.M.  on  Saturdays  and  6  A.M.  on 
Mondays,  unless  work  b  actually  done,  nor  during  the  time  of  ship- 
ment of  the  bunker  coal.'  The  ship  arrived  at  Grangemouth  on  the 
evening  of  Thursday,  17th  July,  and  notice  was  sent  to  the  charterers' 
agents.  As  some  doubt  prevailed  in  regard  to  this  notice,  it  was 
agreed  at  debate  that  the  lay  days  should  be  held  to  run  from  8  A.M. 
on  the  Friday.  The  loading  was  not  completed  till  12  o'clock  on  the 
following  Wednesday — ^a  period  of  124  hours,  or  76  in  excess  of  the 
number  of  hours  allowed  for  the  purpose.  Now,  the  settled  rule  of 
law  is,  that  for  every  hour  in  excess  of  the  running  hours  stipulated  for 
loading  the  charterers  are  responsible  unless  they  can  show  that  they 
are  in  some  way  protected  against  such  liability.  But  the  onus  rests 
on  them,  and  where  any  casualty  occurs  which  is  not  provided  for  in 
the  charter-party  the  delay  it  may  entail  is  at  the  cost  oi  the  freighters. 
The  question,  then,  comes  to  be,  What  deductions  has  the  defender 
established  he  is  entitled  to  from  these  76  hours )  Firstly,  He  is  not 
liable  for  the  hours  required  to  load  bunker  coal,  and  these  parties 
agreed  to  hold  as  being  two  in  number.  In  the  next  place,  the 
defender  is  entitled  to  deduct  the  hours  between  2  P.M.  on  the  Saturday 
and  6  a.m.  on  the  Monday,  unless  the  loading  was  actually  going  on. 
These  40  hours,  however,  the  pursuers  object  to  be  debited  wit^,  on 
the  ground  that  though  the  loading  did  not,  as  matter  of  fact,  go  on, 
it  might  have  done  so.  I  do  not  know  that  this  is  proved ;  but,  at 
any  rate,  it  is  plainly  not  what  the  charter-party  provides.  I  read  the 
clause  as  meaning  that  loading  was  not  to  go  on,  but  that^  if  the 
charterer  chose  to  do  so,  then  the  hours  so  applied  were  to  bo  counted 
as  running  hours.  This  narrows  the  hours  for  which  the  defender  has 
to  account  to  34 ;  and,  as  loading  began  at  6  A.M.  on  the  Monday  and 
finished  at  10  A.  M.  on  the  Wednesday,  exclusive  of  bunker  coal,  it  is 
obvious  that  there  are  4  hours  plainly  in  excess  of  the  running  hours 
for  which  the  defender  must  in  any  event  be  held  responsible.  And 
practically,  the  question  comes  to  be  whether  the  responsibility  is  to 
be  for  those  4  hours  or  for  the  42,  for  which  the  pursuers  now  claim. 
The  defender  contends  that  under  the  clause  of  exception  as  to 
colliery  holidays  he  was  not  bomid  to  begin  loading  till  Monday 
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morning,  seeing  that  the  Friday  was  a  colliery  holiday  at  the  pits 
where  his  order  was  to  be  fulfilled,  and  that  Saturday  was  a  holiday, 
as  being  the  Glasgow  Fair  holiday.  The  pursuers,  on  the  other 
hand,  maintain  that  a  holiday  to  count  must  be  both  a  general  and 
a  ooUiery  holiday.  I  think  it  is  plain  that  this  is  not  what  the 
charter  provides ;  and  indeed  it  is  not  easy  to  see  why  in  this  view 
it  was  necessary  to  use  the  word  'colliery'  at  all,  for  if  the  holiday 
was  a  'general  holiday'  it  would,  I  presume,  also  be  a  'colliery' 
holiday.  The  difficulty  arises  as  to  the  meaning  of  the  word 
*  colliery.'  At  the  closing  of  the  record  this  difficulty  was  not  alluded 
to,  and  accordingly  at  the  proof  I  thought  it  necessary  to  make  a  wider 
ioqoiiy  than  had  at  first  been  anticipated.  The  pursuers  say  that 
'colliery  holiday'  means  a. 'colliery  holiday'  at  Grangemouth;  the 
defender  says  a  colliery  holiday  at  the  place  where  the  coals  were  to  be 
raised.  The  pursuers  laid  great  stress  on  the  case  of  Hclman  v.  The 
Peruvian  Nitrate  Company,  5  K.  657  ;  but  it  does  not  appear  to  me  that 
that  case  touches  the  present  one  at  alL  The  question  there  was 
whether  a  day  on  which  by  the  custom  of  the  port  it  was  held  perilous 
to  load  was  a  working  day  in  the  sense  of  the  charter-party ;  and  the 
majority  of  the  Divisional  Judges  held  that  a  working  day  meant  just 
a  lawful  day.  I  think  it  is  plain,  from  various  English  cases,  that  the 
whole  provisions  of  the  contract  must  be  kept  in  view.  Now,  here  the 
cargo  was  to  bo  steam  coal ;  and  it  is  plainly  proved  that  there  are  no 
pits  of  steam  coal  at  or  near  Grangemouth.  If  that  be  so,  it  is  not  easy  to 
see  why  a  provision  inserted  in  the  charter-party  to  protect  the  charterer 
against  delay  in  the  coal  being  brought  to  Grangemouth  is  to  be  con- 
strued as  applying  to  Grangemouth  alone.  On  this  point  the  case  of 
Hudson  V.  Ede,  2  Q.  B.  566,  is  instructive.  In  that  case  the  vessel 
had  to  go  to  Sulina  and  load  wheat,  and  it  was  provided  that  in  case 
of  detention  by  ice  the  days  so  lost  were  not  to  count  as  lay  days.  It 
was  held  that  the  shipowner  ought  to  have  known  or  ascertained  that 
the  cargo  would  need  to  be  brought  down  the  river,  and  accordingly 
that^  as  the  cargo  was  detained  on  the  road  by  the  river  freezing,  the 
clause  of  protection  applied  to  frosts  occurring  whilst  the  cargo  was 
en  route  to  the  place  of  loading.  It  will  be  kept  in  view  that  there  was 
DO  colliery  specified  here,  and  the  defender  is  not  a  coalmaster.  That 
being  so,  as  he  knew  the  vessel  would  in  ordinary  course  arrive  in  a 
day  or  two  after  the  date  of  the  charter-party,  it  is  not  unreasonable  to 
say  he  might  have  made  some  inquiry  whether  the  coab  he  wished 
could  be  got  so  as  to  suit  the  arrival  of  the  vessel  One  day  may  be 
observed  as  a  holiday  at  one  colliery  and  another  at  another,  and  it 
does  not  follow  that  because  a  day  happened  to  be  a  holiday  at  the 
colliery  the  defender  usually  got  his  coals  from,  or  from  which  he 
intended  to  get  them  on  thIiB  occasion,  that  he  was  thereby  absolved 
from  considering  whether  he  could  get  them  elsewhere.  The  contract 
certainly  leaves  the  matter  very  vague.  On  the  one  hand,  if  it  was  a 
'  colliery  holiday '  in  the  Grangemouth  district,  but  not  at  the  place 
where  the  defender  was  getting  his  coal,  could  it  be  said  that  though 
the  defender  was  thus  in  no  way  prevented  from  bringing  forward  his 
coal,  and  although  there  were  plenty  of  quay  labourers  ready  to  put  it 
on  board,  that  he  was  entitled  to  abstain  from  so  doing  simply  on  the 
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ground  that  it  was  a  collieiy  holiday  at  Grangemouth?  On  the  other 
hand,  if  it  was  a  ^  colliery  holiday '  at  the  pits  where  the  coal  was  got 
from,  would  it  be  reasonable  to  say  that,  though  the  defender  could  get 
the  coal  elsewhere,  or  had  it  at  Grangemouth,  that  he  was  entitled  to 
abstain  from  putting  it  on  board  f  As  it  seems  to  me,  the  only  fair  way 
to  read  this  clause  is  as  one  giving  immunity  to  the  defender  where  he 
was  prevented  by  the  day  being  a  colliery  hoUday  from  being  able  to  load 
the  vessel.  Was,  then,  the  defender  prevented  from  loading  the  vessel  I 
It  turns  out  that  the  day  he  signed  the  charter-party  he  gave  the  neces- 
sary order  to  the  Clyde  Coal  Company  for  the  1250  tons,  or  thereby, 
required  for  the  vessel  743  tons  12  cwts.  were  despatched,  and  could 
have  been  put  on  board  the  vessel  during  the  running  hours.  But  they 
were  not  put  on  board,  and  the  question  is,  Has  any  apparently  reason- 
able explanation  been  proved,  or  even  stated,  why  the  coals  were  not 
put  on  board )  I  think  it  is  pretty  plain  that  the  defender  refrained 
from  putting  them  in  the  vessel  in  order  if  possible  to  plead  that  Friday 
and  Saturday  were  colliery  holidays,  and  that  the  running  hours  did 
not  begin  till  six  o'clock  on  Monday  morning.  Now  that  is  simply 
straining  the  charter-party  arbitrarily  and  unnecessarily,  and  to  the 
prejudice  of  the  pursuers.  After  giving  the  matter  my  best  considera- 
tion, I  am  therefore  unable  to  say  that  the  defender  has  any  protection 
under  the  charter-party  as  regards  the  743  tons  12  cwt  Now  these 
constituted  three-fifths  of  the  cargo,  and  the  whole  cargo  could  have 
been  put  on  board  in  24  hours.  Therefore  the  remaining  two-fifths  of 
the  cargo  which  were  not  forward  might  easily  have  been  put  on  board 
between  6  o'clock  A.M.  on  the  Monday  morning  and  12  o'clock  on 
the  Monday  night,  when  the  running  hours  expired.  It  seems  to  me, 
therefore,  that  there  was  here  default  on  the  defender's  part  It  seems 
pretty  plain  that  the  vessel  could  have  been  filled  even  from  the  Clyde 
Coal  Company's  pits  before  the  running  hours  expired.  And  it  is  not 
shown  that  there  would  have  been  even  difficulty  in  completing  the 
cargo  within  the  running  hours  if  the  defender  had  been  at  any  pains 
to  procure  the  coal  elsewhere.  If  that  be  so,  the  defender  is  liable  in 
demurrage  for  the  period  between  midnight  on  the  Monday  and  10 
o'clock  on  the  Wednesday  momins — that  is,  for  34  hours,  at  16s.  8d. 
per  hour.  In  terms  of  the  decision  of  the  Court  in  the  case  of 
Macdonald  v.  M^Eachan^  7  K  674, 1  can  deal  only  with  the  matter  of 
expenses  so  far  as  before  myself,  and  have  thus  in  no  view  any  grounds 
for  modifying  the  expenses  as  asked  by  the  defender. 

(Intd.)        "  J.  M.  L." 

Agent  for  pursuers — Mr.  A.  S.  Drummond,  of  A.  S.  &  J.  Drummond, 
writers,  Glasgow. 

Agent  for  defender — Mr.  Eoxburgh,  of  Bannatjme,  Kirkwood, 
M'Jannet,  &  France,  writers,  Glasgow. 

SHERIFF  COURT  OF  ORKNEY. 
Sheriff  Thoms  and  Sheri£r-Substitute  Melus. 

KIRKWALL  PARISH  V.  LADY  PARISH. 

Poor  Law — Lunaiic, — Where  one  parish  claimed  expense  of  a  lunatic's 
transmission  to  and  confinement  in  an  asylum  from  another  parish,  a 
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defence  that  the  lunatic  was  not  a  pauper  repelled,  as  it  was  not  averred 
that  the  inspector  of  the  alimenti^  parish  had  any  knowledge  of  the 
funds  which  it  was  alleged  that  the  lunatic  possessed. 

The  facts  of  this  case  sufficiently  appear  from  the    interlocutors 
pronounced  in  causa, 

Kirkwall^  2Sth  January  1885. — The  Sheriff-Substitute  having  con- 
sidered the  record,  productions,  minute  of  admissions,  No.  20  of  process, 
and  heard  parties'  procurators — Rescinds  the  order  for  proof  made  on 
9th  December  last :  Finds  (1)  that  James  Sinclair,  designed  in  the  peti- 
tion, became,  on  or  about  25th  April  1884,  chargeable  as  a  pauper 
lunatic  to  the  parish  of  ELirkwall  and  St  Ola  :  (2)  that  the  said  parish  . 
of  Kirkwall  and  St.  Ola  incurred  expenses  in  transmitting  the  said 
James  Sinclair  to  Montrose  Asylum  and  alimenting  him  there  to 
amount  of  £32s.  14&  :  (3)  that  the  parish  of  Lady  is  the  parish  of 
settlement  of  the  said  James  Sinclair  in  respect  of  his  having  been  bom 
in  that  parish,  and  never  having  acquired  a  residential  settlement  else- 
where up  to  the  date  of  his  becoming  chargeable  to  the  parish  of  Klirk- 
wall  and  St.  Ola :  Therefore  finds  (4)  that  the  said  parish  of  Lady  is 
bound  to  free  and  relieve  the  parish  of  Kirkwall  and  St.  Ola  of  the 
expense  incurred  by  the  latter  in  the  circumstances  set  forth  in  the 
l)etition,  as  also  to  free  and  relieve  said  parish  of  Kirkwall  and  St. 
Ola  of  all  further  alimentary  or  other  advances  which  it  may  make  on 
behalf  of  or  on  account  of  the  said  James  Sinclair,  so  long  as  he  may 
require  parochial  aid  and  his  settlement  continues  in  the  said  parish  of 
Lady,  with  interest  on  such  advances  at  the  rate  of  five  pounds  per 
centum  per  annum  from  the  several  dates  of  advance  until  payment : 
Therefore  finds  the  defender  liable  to  the  pursuer  in  the  sum  of  £33, 
3a  Id.  sterling  as  concluded  for  (being  the  aforesaid  sum  of  £32,  14s., 
with  98.  Id.  of  interest  as  detailed  in  the  account  annexed  to  the  peti- 
tion), with  interest  on  the  said  sum  of  X33,  38.  Id.  from  the  date  of 
tliis  decree  until  payment,  and  decerns :  Finds  the  defender  liable  to 
the  pursuer  in  the  expenses  of  process,  of  which  allows  an  account  to 
be  lodged,  and  remits  the  same^  when  lodged,  to  the  auditor  of  Court  to 
tax  and  report  (Signed)        John  C.  Mkt.tjs. 

Note. — The  above  decision  seems  to  be  inevitable  when  reasonable 
consideration  is  given  to  the  scope  and  intention  of  the  law  which 
regulates  the  duties  of  Inspectors  of  Poor  and  the  relations  existing 
between  relieving  parishes  and  parishes  of  settlement  The  case  of  the 
defender  ultimately  resolved  itself  into  two  proportions,  viz. :  (1) 
The  party  in  question  was  not  a  lunatic  requiring  to  be  treated  in  an 
asyhua  That  the  Sheriff-Substitute  had  no  hesitation  in  finding  was 
beyond  discussion  in  respect  of  the  Sheriff's  order,  of  date  25th  April 
1884,  founded  on  a  full  statement  of  the  circumstances  of  the  case  and 
the  certificates  of  two  qualified  medical  practitioners,  all  conform  to 
statute.  (2)  The  second  contention  of  the  defender  is  that  the  party 
being  in  possession  of  funds  in  his  own  right  or  in  that  of  his  wife  was 
not  a  pauper,  and  that  therefore  the  pursuer  was  not  justified  in 
expending  parochial  funds  in  his  relief.  The  fact  here  averred  was 
o^red  to  be  proved,  but  the  Sheriff-Substitute  considered  it  not  a  fact 
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relevant  to  go  to  proof  in  the  present  case,  on  the  ground  that  in  mere 
respect  of  the  party's  lunacy  he  was  destitute,  and  therefore  a  pauper 
requiring  instant  relief.  There  is  no  question  that  the  conduct  of  the 
pursuer's  predecessor  when  his  attention  was  csdled  to  it  was  other 
than  regular  and  careful  in  his  dealing  with  the  case.  Indeed,  the 
correspondence  No.  19  of  process  bears  ample  testimony  to  the  anxious 
consideration  he  gave  to  the  case  and  the  clear  knowledge  and  sound 
understanding  he  nad  of  his  duties.  Without  further  observations  on 
his  own  part  the  Sheriff-Substitute  prefers  to  give  his  grounds  of  deci- 
sion in  the  words  of  Lord  President  (Inglis)  and  Lord  Deas  in  a  case 
which  seems  to  be  as  nearly  as  is  possible  on  all  fours  with  the  present 
case,  Dinwoody  {Inweckr  of  Dumfries)  v.  Grdliam  {Inspector  of  Hoddam)^ 
Jul.  27,  1870,  8  Macph.  p.  436.  Substitute  for  Dumfries  and  Hoddam, 
Kirkwall  and  Lady  respectively,  and  the  cases  seem  absolutely 
identical 

The  Lord  President  observes :  "  The  gentleman  whose  confinement 
to  the  asylum  gave  rise  to  the  question  was  certainly  not  a  pauper 
except  for  his  lunacy.  He  was  an  able-bodied  man,  and  there  is  no 
reason  to  suppose  that  he  was  not  in  a  position  to  maintain  himself  but 
for  the  unfortunate  state  of  his  mind.  That  led  to  his  being  placed  in 
an  asylum,  without  any  security  to  the  superintendent  for  the  expenses 
being  incurred  on  his  behalf.  In  that  view  he  was  a  pauper.  It  is 
now  alleged  that  he  was  then  and  is  still  entitled  to  an  annuity  payable 
for  him  by  a  person  in  London.  But  at  the  time  of  his  commitUil  on 
the  Sheriff's  warrant  there  was  no  fund  in  Scotland  out  of  which  any 
pajrment  could  be  obtained  for  his  maintenance,  and  no  estate  belonging 

to  him  immediately  available  for  that  purpose 

The  question  is,  whether  the  inspector  of  Dumfries  was  entitled 
to  treat  this  person  in  the  circumstances  as  a  pauper  lunatic,  to  the 
effect  of  placing  and  maintaining  him  in  the  asylum  with  the  right  of 
reimbursement  from  the  parish  of  his  settlement.  I  think  he  was,  and 
that  having  advanced  money  in  the  exercise  of  his  statutory  power  he 
has  a  right  to  be  relieved  by  Hoddam.  If  there  be  funds,  as  the 
inspector  of  Hoddam  alleges,  sufficient  to  reimburse  everybody,  these 
will  be  available  to  Hoddam,  and  relieve  the  ratepayers  of  that  parish, 
but  U  lies  with  that  parish  or  that  inspector  to  make  these  funds  available." 

Lord  Deas  says :  ''  I  am  of  the  same  opinion.  There  was  nothing 
irregular  in  the  warrant  or  proceedings  in  regard  to  this  gentleman  ; 
and  even  if  there  were,  that  does  not  touch  this  question.  He  was 
found  in  Dumfries  in  a  position  of  not  being  able  to  do  anything  for 
himself,  and  he  was  entitled  to  relief  in  the  meantime.  As  a  natural 
consequence  the  inspector  of  Dumfries  had  a  right  of  relief  against 
Hoddam,  which  is  admitted  to  be  the  parish  of  settlement.  The  sub- 
sequent discovery  of  private  means  available  for  the  maintenance  of  the 
lunatic  makes  no  difference  in  the  position  of  parties.  If  it  were  neces- 
sary to  go  beyond  that,  I  would  say  that  it  was  more  reasonable  that 
the  liability  should  be  undertaken  by  Hoddam  than  by  Dumfries,  as  the 
former  had  more  information  about  the  lunatic's  means  than  Dumfries 
had,  and  the  whole  interest  of  Hoddam  is  to  stand  on  an  abstract  point 
of  law." 

His  Lordship's  concluding  observations  seem  equally  pertinent  to 
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the   drcoinstances  of  the  present  case.     He  says :  "  I  think  the 
expenses  of  raising  this  question  should  never  have  been  incurred.*' 

The  defender's  agent  referred  apparently  with  considerable  confidence 
to  the  case  of  Kirhwood  (Inspector  of  Govan)  v.  Lennox  (Inspector  of  Ayr\ 
July  10, 1869,  7  Macph.  p.  1027.  Having  carefully  studied  that  case, 
the  Sheriff-Substitute  is  unable  to  discover  in  what  respect  it  can  be  ox 
any  assistance  to  the  defender's  contention.  He,  the  Sheriff-Substitute, 
however,  finds  in  the  judgment  of  Lord  Deas  in  that  case  observations 
which  if  possible  more  explicitly  confirm  the  tenor  of  the  judgment  in 
Dinwoody  v.  Graham.  His  Lordship  says :  ''  It  would  be  perilous  if, 
whenever  a  lunatic  is  taken  up  as  a  pauper  in  the  belief  that  he  or  she 
has  no  fhnds,  and  if  it  is  discovered  that  there  are  some  funds  available, 
it  were  to  follow  that  that  fact  took  the  part^  out  of  the  category  of 
pauper  lunatics.  There  may  be  a  secret  deposit  in  bank,  there  may  be 
a  quantity  of  sovereigns  concealed  in  an  old  stocking,  there  may  be  a 
claSm  of  relief  against  some  one  legally  liable  for  the  maintenance  of 
the  pauper;  such  unforeseen  contingencies  cannot  affect  the  applica- 
bility of  the  statute  in  any  of  its  branches ;  anil  the  statute  m  fact 
provides  for  them  by  giving  the  parochial  board  of  the  responsible  parish 
the  benefit  for  its  relief  of  whatever  rights  or  funds  may  thus  be  found 
to  belong  to  the  pauper."  The  Sheriff-Substitute  has  considered  all  the 
other  cases  referred  to  in  the  debate,  but  the  foregoing  are  those  most 
in  point,  and  seem  amply  sufficient  to  establish  the  conclusion  arrived 
at  in  the  present  case. 

The  defender  objects  to  two  items  in  the  account  of  pursuer's  esroen- 
diture  in  connection  with  the  transmission  of  the  pauper  to  the  asylum, 
viz.  the  charge  of  five  shillings  by  the  sheriff-clerk,  and  the  fees  paid  to 
the  certifying  medical  man.  As  to  the  latter,  it  is  thought  that  the  sums 
paid  are  quite  reasonable,  and  if  anything  rather  under  than  over  the 
amount  of  fair  fees  in  the  circumstances.  As  to  the  sheriff-clerk's 
charge,  it  is  the  uniform  charge,  or  ought  to  be  in  such  cases,  and  the 
Shenff-Substitute  sees  no  reason  for  interfering  with  it 

(Intd.)        J.  C.  M. 

The  parish  of  Lady  appealed  against  this  judgment  to  the  Sheriff 
(Thorns),  who  pronounced  this  interlocutor : — 

Kirkwail^  23rd  February  1885. — The  Sheriff  having  resumed  con- 
sideration of  the  defender's  appeal,  with  reclaiming  petition  for  him 
and  whole  process,  opens  up  the  record  to  the  effect  of  allowing 
the  defender,  upon  condition  of  paying  to  the  pursuer  all  the  expenses 
hitherto  incurred  by  him,  except  the  expense  of  the  petition,  to  amend 
his  statement  by  averring  that  at  the  time  when  the  inspector  of  poor 
of  Kirkwall  took  proceedings  with  the  view  of  putting  James  Sinclair 
into  an  asylum  as  a  lunatic,  the  inspector  was  aware  not  only  that 
James  Sinclair  was  a  ratepayer  and  farmer,  but  that  he  was  possessed 
of  the  sum  of  £400  mentioned  in  article  2  of  the  defender's  statement 
of  facts,  and  that  these  means  were  available  for  his  support  And  if 
the  defender  is  not  to  avail  himself  of  this  opportunity  of  amending  his 
statement,  appoints  him  to  lodge  a  minute  stating  this,  within  eight 
days  &om  the  date  of  this  interlocutor. 

(Signed)        Oso,  H.  Thohs. 
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NoU. — The  mere  fact  of  a  person  being  on  the  roll  as  a  ratepayer  is  I 
not  fer  se  sufficient  to  exclude  an  inspector  from  dealing  with  mm  at  | 
a  date  subsequent  to  the  making  up  of  the  roll  as  a  pauper.  The 
possession  of  available  means  is  a  different  matter,  but  the  knowledge 
of  this  must  be  averred  and  proved  to  have  been  had  by  the  inspector 
at  the  time  of  his  interference  with  the  lunatic.  This  is  distinctly 
brought  out  in  the  cases  of  Kirhwood  (Govan)  v.  Lennox  (Ayr),  10th 
July  1869,  Vn.  Macph.  1027,  and  Dinwoody  (Dumfries)  v.  Graham 
(Hoddam),  27th  January  1870,  VIII.  Macph.  436. 

It  does  not  appear  that  the  Sheriff-Substitute  at  the  adjustment  of 
the  record  called  the  defender's  attention  to  the  deficiency  of  averment 
on  this  point,  and  hence  the  opportunity  is  afforded  him  of  still  supply- 
ing it.  G.  H.  T. 

Kirkwattf  16iA  March  1885. — ^The  Sheriff  having  resumed  considera- 
tion of  the  defender's  appeal  and  whole  process,  with  minute  for  him 
(No.  24),  declining  to  avail  himself  of  the  opportunity  gnmted  of 
amending  his  record,  of  new  closes  the  record  on  the  petition  and 
defences  (Nos.  1  and  4),  Dismisses  the  appeal,  and  adheres  to  the  inter- 
locutor submitted  to  review,  except  as  regards  the  matter  of  interest : 
Decerns  and  ordains  the  Parochial  Board  of  Lady  to  make  payment  to 
the  Parochial  Board  of  Kirkwall  and  St.  Ola  of  the  sum  of  £32,  14s., 
with  interest  thereon  at  5  per  centum  per  annum  until  payment,  as 
follows  :— On  £11,  3&  6d.,  from  2nd  May  1884 ;  on  £14, 15s.  6d.,  from 
26th  August  1884;  and  on  £6, 15s.,  from  13th  November  1884:  Finds 
the  Parochial  Board  of  Lady  liable  in  the  whole  expenses  of  process  as 
the  same  may  be  taxed,  and  decerns.  Geo.  H.  Thoms. 

Note. — ^The  grounds  of  the  Sheriff's  judgment  may  be  gathered  fit)m 
his  last  note.  There  was  no  decree  for  payment  iu/  the  Sheriff-Substi- 
tnte's  interlocutor,  and  in  adding  such  a  decree  the  Sheriff  has  allowed 
only  simple  interest,  and  not  compound  interest 
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BuiLDDro  SociETT. — StottUory  receipt — Leffol  estate — Priority — Build- 
ing  Societies  Act,  1874  (37  and  38  VicL  c.  42), «.  42—6  and  7  Will.  IV. 
c.  2,  t.  5. — C.  mortgaged  a  freehold  house,  with  three  others,  to  a  build- 
ing society.  He  then  sold  the  house  to  the  defendant,  who  had  no  notice 
of  the  incombrance,  and  did  not  require  the  production  of  any  deeds,  0. 
acting  as  his  solicitor  in  the  matter.  C.  subsequently  mortgaged  the 
house  with  other  property  to  the  plaintiff  to  secure  a  sum  exceeding  the 
loan  from  the  building  society.  Previously  to  the  execotion  of  this 
mortgage  the  amount  due  to  the  building  society  on  their  mortgage  was 
paid  off  by  the  plaintifif,  and  a  statutory  receipt  was  duly  endorsed  thereon 
pursuant  to  the  Building  Societies  Act^  1874,  s.  42  :—ffeld,  that  the 
effect  of  the  statutory  receipt  was  to  vest  the  l^al  estate  in  the  house 
in  the  plaintiff,  and  that  therefore  he  was  entitl^  to  priority  over  the 
defendant  to  the  extent  of  the  money  paid  to  the  building  society  and  the 
interest  thereon.    Sangster  y.  Cochrane^  64  L.  J.  Rep.  Gh.  301. 

PfOM  y.  Jachon  (37  Law  J.  Rep.  Chanc  725 ;  Law  Rep.  3  Chanc. 
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576)  and  Robiruon  y.  Trevor  (58  Law  J.  Rep.  Q.  B.  85 ;  Law  Rep.  12 
Q.  B.  D.  423)  followed— yftuf. 

Quare,  whether,  apart  from  the  authorities,  the  section  onght  not  to 
be  read  as  contemplating  two  modes  of  proceeding,  namely,  a  statutory 
receipt  which  is  to  vacate  the  mortgage  where  it  is  not  intended  to  keep 
the  mortgage  alive,  and  a  reconveyance,  including  therein  a  transfer, 
where  it  is  so  intended. — Tlnd. 

Qu€pre^  therefore,  whether  in  the  present  case  the  true  effect  of  the 
statutory  receipt  was  not  to  vest  the  legal  estate  in  the  house  in  the 
defendant,  he  being  solely  and  absolutely  entitled  to  the  equity  of  re- 
demption.— UncL 

Company. — Director — Sale  hy  director  to  Company  of  property  in  which 
he  had  an  interest — Non-disclosure  of  director's  interest — Account  of  profit 
— Misfeasance — Rescission  of  contract — Winding-vp — Companies  Act^  1862 
(25  and  26  Vict,  c,  89),  s.  165. — When  a  director  of  a  company  sells  to 
that  company  property  in  which  he  has  an  interest  which  he  acquired 
before  he  became  a  director,  and  does  not  disclose  his  interest,  the 
company  has  a  right,  on  discovering  the  facts,  to  rescind  the  contract. 
But  if  rescission  has  become  impossible,  the  Court  will  not  compel  such 
director  to  refund  to  the  company  either,  first,  the  difference  between  the 
original  cost  of  the  property  and  the  price  paid  by  the  company ;  or, 
secondly,  the  difference  between  the  market  value  at  the  time  of  the  sale 
and  the  price  paid  by  them.  In  re  The  Cape  Breton  Co.^  54  L.  J.  Rep. 
Ch.217. 

In  1871  a  partnership,  consisting  of  six  persons,  purchased  certain  coal 
areas  for  the  sum  of  £5500.  In  1873  this  property  was  sold  to  a  com- 
pany, of  which  one  of  the  six  persons  was  a  director,  for  the  sum  of 
£42,000,  of  which  £12,000  was  paid  in  cash,  and  the  remainder  in 
fully  paid-up  shares  of  the  company.  The  property  was  conveyed  to 
the  company  by  one  of  the  six  persons  (to  whom  it  had  been  conveyed  as 
trustee  for  the  partnership)  as  if  he  were  the  real  owner.  In  1875  the 
company  was  ordered  to  be  wound  up ;  and  the  liquidator  sold  the  pro* 
perty  before  the  company  discovered  the  director's  interest  therein.  In 
1882,  a  creditor  and  contributory  of  the  company  took  out  a  summons, 
asking  for  a  declaration  that  the  director  was  guilty  of  a  misfeasance 
or  breach  of  trust  under  section  165  of  the  Companies  Act,  1862,  by 
reason  of  the  sale  to  the  company : — Held^  that  the  rescission  of  the  con- 
tract having  become  impossible,  the  director  was  not  liabla — Ibid, 

Company.  —  Winding-up — Contrilntiory  —  Payment  on  behalf  of  the 
Cmiipany — Calls — Set-off'—Companies  Act,  1862,  s.  101. — ^A  contributory 
who  before  the  winding-up  has  become  surety  for  the  debt  of  the 
company,  and  after  the  winding-up  order  has  paid  the  debt,  cannot  set 
off  the  debt  so  paid  against  calls  made  before  the  filing  of  the  petition 
and  enforced  by  subsequent  order  in  the  liquidation.  In  re  The  Norwich 
Equitable  Fire  Insurance  Co.     Brasnetfs  Case^  54  L.  J.  Rep.  227. 

Company. —  Winding-up — Examination  of  witnesses  by  official  liquidator 
— Right  of  Creditors  to  attend  proceedings — Companies  Act,  1862  (25  and 
26  Vict.  c.  89),  5.  lib—General  orders  of  the  lUh  of  November  1862, 
f'u^  60. — ^The  oflBcial  liquidator  of  a  company  which  was  in  liquidation 
had  taken  out  a  summons  under  section  115  of  the  Companies  Act, 
1862,  for  the  examination  of  a  former  officer  of  the  company,  for  the 
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purpose  of  obtaming  infonuation  from  him  relating  to  certain  cIiumB 
brought  against  the  company.  One  of  the  persons  whose  claim  to  be  a 
creditor  was  disputed  by  the  liquidator  had  obtained  an  order  ^'  to  attaid 
the  proceedings  in  this  matter  at  his  own  expense :'' — Held^  that  this 
order  did  not  give  him  the  right  to  attend  the  examination  of  the  witness 
under  section  115.  In  re  The  Norwich  Equitable  Fire  Assurance  Co. 
(App.),  54  L.  J.  Rep.  254. 

Company. —  Wviding-up — Petition  not  advertised — Application  to  withr 
draw — Costs  of  contnbutories  appearing — Costs  of  Company — Compcmies 
Act,  1862,  rules  2  and  53. — Where  a  petition  has  been  presented  to  wind 
up  a  company,  and  has  got  into  the  paper  without  ever  having  been 
advertised,  contributories  have  no  right  to  appear  either  at  the  hearing 
or  on  an  application  by  the  petitioner  for  leave  to  withdraw  the  petition, 
and  the  petitioner  will  not  be  ordered  to  pay  the  costs  occasioned  by 
their  so  doing.  This  rule  does  not  apply  to  the  company.  In  re  The 
United  Stock  Exchange  Co,,  Lim.,  54  L.  J.  Rep.  Ch.  310. 

It  is  not  the  practice  of  the  Court  to  dispense  with  advertisement. — Ibid 

Copyright. — Letters — Property  in  letters — Sender  and  recipient — 
Restraint  of  publication — Injunction. — The  property  in  and  the  right  to 
retain  letters  remain  in  the  person  to  whom  they  are  sent ;  but  the  sender 
has  still  that  kind  of  interest,  if  not  property,  in  the  letters  which  enables 
him  to  restrain  their  publication,  unless  it  can  be  clearly  shown  that  such 
publication  is  necessary  for  the  vindication  of  character.  Earl  of  Lytton 
V.  Devey,  54  L.  J.  Rep.  293. 

Husband  and  Wife. — Policy  of  assurance  for  the  benefit  of  wife  and 
children — Petition  for  the  appointment  of  trustees — Title  of  petition — 
Married  Women* s  Property  Act,  1870  (33  and  34  VicL  c.  93),  s.  10— 
Married  Women's  Property  Act,  1882  (45  and  46  Vict.  c.  75),  aa  11  and 
12. — A  petition  for  the  appointment  of  trustees  of  the  proceeds  of  a 
policy  of  insurance  effected  under  the  provisions  of  the  Married  Women's 
Property  Act,  1870,  ought,  if  presented  after  the  passing  of  the  Married 
Women's  Property  Act,  1882,  to  be  entitled  in  the  matter  of  the  Act  of 
1882,  as  well  as  in  the  matter  of  the  Act  of  1870.  In  re  Soutar's  Policy 
Trust,  54  L.  J.  Rep.  256. 

Husband  and  Wife. — Post-nuptial  settlemeni — Valuable  consideration 
— Bargain — 27  Elis.  c.  4. — By  a  post-nuptial  settlement  certain  free- 
holds which  previously  belonged  as  to  one  portion  to  the  wife  for  life 
with  remainder  to  the  husband  in  fee,  and  as  to  the  other  portion  to  the 
wife  in  fee,  were  resettled  by  the  husband  and  wife  upon  trust  for  the 
wife  for  life,  with  remainder  to  the  husband  for  life,  with  other  remainders 
over.  The  deed  recited  the  title  to  the  freeholds  and  the  desire  of  the 
parties  for  the  resettlement : — Held,  that,  as  between  the  husband  and 
wife,  there  was  clear  evidence  of  a  bargain,  and  the  deed  was  for 
valuable  consideration,  and  therefore  not  void  under  27  Eliz.  c.  4. 
Schreiber  v.  Dirikel,  54  L.  J.  Rep.  241. 

Infant. — Ward  of  court — Leave  to  go  out  of  the  jurisdiction — Under- 
taking  by  guardians, — Upon  an  application  for  leave  for  a  ward  to  go  out 
of  the  jurisdiction,  the  Court  will  consider  what  is  for  the  interest  of  the 
ward  and  the  security  which  it  will  have  that  its  order  will  be  obeyed. 
In  re  CaUaghan.    Elliot  v.  Lambert  (App.),  54  L.  J.  Rep.  292. 

A  mother  who  had  property  in  Jamaica  applied  for  leave  to  take  her 
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daughter,  who  was  a  ward  of  Court,  and  of  whom  she  was  gaardian,  ont 
to  Jamaica,  where  she  contemplated  stajring  some  tima  Tl^e  ward  was 
upwards  of  twenty  years  of  age.  It  was  proposed  to  leave  a  younger 
brother  of  the  ward  in  this  country.  The  Court,  having  appointed  an 
uncle  of  the  ward  who  was  resident  in  England  co-guardian  with  her 
mother,  upon  an  undertaking  by  the  guardians  to  produce  the  ward  in 
Coiirt  if  and  when  required,  allowed  her  to  go  to  Jamaica  with  her 
mother. — Ibid, 

Decision  of  Kay,  J.,  reversed. — Ibid. 

Lunatic. — Pauper  luTuUic — Death — Expenses  of  past  maintenance — 
CrediUyrs  acium— 12  and  13  Vict.  c.  103,  5.  16—16  and  17  Vkt.  c.  97, 
.^,  94  and  104. — A  pauper  lunatic  was  possessed  of  a  small  property 
consisting  of  a  freehold  cottage  and  furniture  in  which  his  wife  lived. 
The  guardians  of  the  union  to  which  the  pauper  was  chargeable  took  no 
steps  in  his  lifetime  to  obtain  payment  of  the  expenses  of  his  maintenance, 
but  after  his  death  brought  a  creditor's  action  against  his  administratrix 
and  heirs  to  recover  payment  of  such  expenses  extending  over  more  than 
ODe  year : — Held^  that  the  expenses  were  recoverable  as  a  debt,  and  that 
the  action  was  maintainable.  In  re  Webster.  The  Guardians  of  Derby 
Union  v.  Sharrait^  54  L.  J.  Kep.  276. 

Patent.  —  Patents  Designs  and  Trade  Marks  Ad,  1883,  s.  18,  sub-s. 
10  and  19 — Infringement  of  patent — Pending  action — Amendment  of 
spedfieaiion. — An  action  for  infringement  of  a  patent  after  judgment^ 
although  an  appeal  is  pending,  is  not  a  pending  action  within  section  18, 
snb-section  10,  of  the  Patents,  etc.  Act,  1883,  so  as  to  exclude  an  appli- 
cation to  the  Comptroller  under  the  preceding  provisions  of  section  18 
for  leave  to  amend  the  specification  by  way  of  disclaimer.  Therefore  an 
application  to  the  Court  under  section  19  for  leave  to  apply  to  the 
Comptroller  was  refused.     Cropper  v.  Smithy  54  L.  J.  Rep.  Ch.  287. 

The  words  "other  legal  proceeding"  in  section  18,  sub-section  10, 
refer  to  a  proceeding  for  the  revocation  of  a  patent. — Ibid. 

Patent. — Patents  Designs  and  Trade  Marks  Act,  1883  (46  and  47  Vict, 
c.  57),  ss.  47,  90 — New  or  original  design — Registration — Lifringement — 
Redificaiion  of  register — Injunction. — To  entitle  a  design  to  be  registered 
under  the  Patents  Designs  and  Trade  Marks  Act,  1883,  section  47,  the 
design  mast  be  either  substantially  new  or  substantially  original,  having 
regard  to  the  nature  of  the  subject  to  which  it  is  to  be  applied.  There 
must  be  a  clearly  marked  and  defined  difference  between  that  which  is  to 
be  registered  as  a  new  design  and  that  which  has  gone  before.  W,  H. 
and  H.  Le  May  v.  Welch,  Margetson,  4r  Co. ;  in  re  A  design  No.  1247 
registered  by  W.  H.  and  H.  Le  May  (App,),  64  L.  J.  Rep.  279. 

Decision  of  Pearson,  J.,  reversed  on  the  facts. — Ibid. 

PuBUC  Health  Act,  1875. — New  Street — Sevser — Vesting  in  urban 
sanitary  authority — ^^ Server  made  for  pfrofiX^ — Public  Health  Act^  1875 
(38  (Uid  39  Vict,  c.  55),  ss.  4  and  13. — ^A  drain  laid  down  in  a  new  street 
))j  the  owner  of  houses  in  the  street  for  the  purpose  of  draining  his  own 
as  well  as  the  other  bouses,  is  not  a  ^^  sewer  made  for  profit "  within  the 
meaning  of  the  first  exception  to  section  18  of  the  Public  Health  Act, 
1875.  The  word  *^  sewer  "  in  the  Act  should  receive  the  largest  possible 
interpretation.    The  Acton  Local  Board  v.  Batten,  54  L.  J.  Rep.  Ch.  251. 

Railway  Compant. — Agreement  to  make  railway — Contractor — Pro- 
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perty  in  tnaUrials  delivered  but  not  fixed — Payment  by  instcUments — 
Engitieer's  Certificates. — By  an  agreement,  made  between  the  plaintiff 
company  and  the  defendant,  a  contractor,  for  the  construction  of  a 
railway,  it  was  provided  that,  once  a  month,  the  company's  engineer 
shonld  certify  the  amount  payable  to  the  contractor  in  respect  of  the 
value  of  the  materials  deUvered,  and  that  such  ceitificates  should  be  paid 
by  the  company  seven  days  after  presentation  : — HM^  that  the  property  in 
^^  materials  delivered,"  upon  their  being  certified  for  by  the  engineer, 
passed  to  the  company,  though  the  materials  were  not  fixed. — The  Bam^ 
bury  and  Cheltenham  Direct  RaiL  Co.  v.  DanieL^  54  L.  J .  Rep.  Ch.  265. 

Trustees. — Appointment  of  New  Trustees — Jurisdiction — Petition — 
Reference  to  chambers — Transfer  of  stock — Business  in  chaanbers — Trustee 
Act,  1850,  ss.  2,  82,  35,  and  40— Trustee  Extension  Act,  1852,  s.  6— 
Master  in  Chancery  Abolition  Act,  1852,  ss.  26  and  27 — Despatch  of 
Business  Act,  1855,  s,  16— Consolidated  Order  XXXV.  Rule  1— Judi- 
cature Act,  1873,  s.  16 — Rules  of  Supreme  Coftrt,  1883,  Order  L  V.  Rule  2 
(8, 18). — Under  a  petition  presented  in  the  Trustee  Acts  for  the  appoint- 
ment of  new  trustees,  an  order  was  made  referring  the  matter  to  chamb«% 
to  inquire  what  the  trust  fund  consisted  of,  and  that  new  trustees 
should  be  appointed  in  chambers.  By  an  order  at  chaiubers  new  trustees 
were  appointed,  and  it  was  declared  that  they  had  a  right  to  get  a 
transfer  of  the  stock  mentioned  in  the  order  of  which  the  trust  fund  was 
found  to  consist,  and  to  sue  for  and  recover  the  said  stock  or  any  choi*e 
in  action,  subject  to  the  trusts  of  the  will.  The  Bank  of  England, 
however,  refused  to  act  upon  the  order  made  at  chambers  : — Held,  that 
the  Court  had  jurisdiction  to  make  the  vesting  order  in  chambers,  and 
ordered  that  the  Bank  of  England  should  register  the  transfer.  In  re 
Tweedy,  64  L.  J.  Rep.  Ch.  304. 

Fordsham  v.  Fordsham  (50  Law  J.  Rep.  Chanc.  233 ;  Law  Rep.  15 
Ch.  D.  317)  distinguished.— TWa. 

Trustee. — Investment  —  Mortgage  of  house  propei^ty — Valuation  — 
Depreciation  of  security — Employment  of  Agents — Liability  of  trustees. — 
Where  trustees  employ  solicitors  to  invest  trust  money  upon  mortgage,  it 
is  no  part  of  the  solicitor's  duty  to  appoint  a  valuer ;  the  trustees  must 
appoint  their  own.     Fry  v.  Tapson,  54  L.  J.  Rep.  Ch.  224. 

In  investing  trust  money  upon  the  mortgage  of  house  property,  trustees 
ought  not  to  lend  more  than  half  the  value. — Ibid. 

Trustees  invested  the  trust  fund  upon  mortgage  of  a  freehold  house, 
such  investment  being  quite  within  the  powers  of  the  instrument  under 
which  they  were  appointed.  In  making  the  investment  they  employed 
experienced  soUcitors,  to  whom  they  left  the  choice  of  a  surveyor  to 
value  the  property.  The  valuation  was  made  by  a  surveyor,  who  was 
also  acting  for  the  mortgagor,  and  received  a  commission  for  obtaining 
the  advance.  The  property  having  depreciated  in  value,  and  the  mort- 
gagor having  become  bankrupt,  part  of  the  trust  fund  was  lost : — Held, 
that  the  loss  must  be  borne  by  the  trustees. — Ibid. 
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We  now  proceed  to  notice  cases  in  ordinary  practice  where  the 
prisoner  had  not  availed  himself  of  the  privileges  conferred  by  the 
Act  1701 ;  and  we  purpose  citing  numerous  cases  of  technical 
objection  during  various  stages  of  process,  from  the  calling  of  the 
diet  to  the  condusion  of  the  trial. 

Hume  (ii.  263)  cites  an  old  case — Colonel  JRobert  Monro  and  others^ 
1722 — ^in  which  certain  of  the  accused,  who  were  on  bail,  appeared 
at  the  bar  some  days  before  the  diet  to  which  they  had  been  cited, 
and,  with  the  consent  of  the  Lord  Advocate,  were  then  tried,  along 
with  their  associates  who  had  been  cited  to  that  day.  But  this 
irregular  procedure  does  not  appear  to  have  been  repeated  except 
in  one  instance,  and  that  jt^t  incuriamy  in  the  case  ot  John  Wilson 
at  the  Aberdeen  Circuit  Court  in  1826  (Hume,  supra).  After 
the  prisoner  had  pleaded  guilty,  first  to  the  Court  and  then  to  the 
Assize,  as  was  then  the  practice,  it  was  discovered  that  the  diet  had 
been  called  a  day  too  soon.  The  situation  was  perplexing,  and 
the  proper  course  to  adopt  was  not  clear.  The  prisoner,  however, 
had  the  benefit  of  the  irregularity,  his  plea  being  retracted  and  a 
verdict  of  Not  Proven  returned.  At  the  Dundee  Circuit  Court  in 
January  last,  it  happened  that  the  cases  set  down  for  the  first  day 
were  disposed  of  within  an  hour  or  two,  and  the  business  of  the 
Court  came  to  an  unexpected  stand.  A  suggestion  was  made  that 
an  important  case  cited  for  the  following  day  might,  with  consent 
of  the  prisoner,  be  called  and  proceeded  with,  so  far  as  to  ballot 
^  i^^f  iu  order  that  the  remainder  of  the  Assize  might  be  dis- 
charged from  further  attendance.  But  it  was  questioned  whether, 
even  with  such  consent,  the  day  of  trial  could  properly  be  antici- 
pated, and  the  suggestion  was  considered  too  hazardous  to  be  put 
in  operation. 

Prior  to  the  Act  9  George  IV.  cap.  29,  afterwards  particularly 
noticed,  a  prolific  source  of  preliminary  objection  was  found  in 
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inaccui*acies  connected  with  the  execution  of  the  libel.  The  Act 
of  Queen  Mary  1555,  cap.  33,  which  remains  the  foundation  of 
our  practice  in  this  particular,  directed  that  a  copy  of  the  libel 
should  be  delivered  to  the  accused  if  he  could  personally  be  found, 
and  failing  thereof  that  a  copy  should  be  delivered  to  his  wife  or 
servants,  or  affixed  upon  the  zet  of  his  dwelling-place,  proclamation 
being  thereafter  made  at  the  head  burgh  of  the  shire,  and  another 
copy  fixed  on  the  Market  Cross ;  and  it  was  provided  that,  if  more 
than  two  persons  were  accused  in  the  libel,  service,  in  the  above 
mode,  on  two  of  the  principal  oflTenders  would  be  sufficient.  Later 
practice,  however,  went  beyond  the  Act  in  favour  of  the  accused, 
and  it  has  long  been  usual,  and  is  certainly  better  and  now  indispens- 
able, that  a  copy  be  served  on  each  person  accused.  The  provisions 
of  the  Act  were  simple  enough ;  but  there  came  to  be  superinduced 
thereon,  in  course  of  practice,  various  technical  writs  in  the  shape 
of  letters  of  diligence  on  which  the  accused  was  cited,  notice  of 
compearance  or  short  citation  served  along  with  the  libel,  and 
execution  by  the  officer  or  messenger  setting  forth  what  he  had 
done.  Such  writs  were  mere  matters  of  form,  and  contained 
nothing  of  the  least  importance  to  the  prisoner :  any  inaccuracy 
therein  was  a  totally  different  matter  from  an  error  in  the  libel 
itself.  The  principle  of  strict  interpretation  and  literal  accuracy, 
however,  was  rigidly  applied  to  the  writs,  which  were  often 
executed  by  unskilled  and  inexperienced  messengers  in  remote 
parts  of  the  country.  It  was  held  that  all  the  writs  must  so  cor- 
respond with  the  charge  in  the  principal  libel  and  with  each  other 
that  any  variation  in  the  minutest  particular  in  the  one  from 
the  other,  or  from  the  principal  libel,  was  fatal,  although  the  copy 
libel  actually  served,  as  directed  by  the  Act,  was  in  every  respect 
correct.  Of  the  length  to  which  such  objections  were  carried  the 
following  cases  will  show. — In  the  case  of  Thonias  Meldrum,  1826 
(P.  Shaw,  p.  161),  the  charges  were  assault  arid  robbery,  whereas 
in  the  copy  citation  signed  by  the  officer,  the  prisoner  was  called 
to  answer  for  the  crime  of  assault  or  robbery.  In  the  case  of 
Aleccander  Wright,  etc.,  1827  (Syme,  p.  136),  the  prisoners  were 
cited  to  answer  the  crime  of  assault  with  intent  to  rob,  while  in 
the  libel  they  were  charged  with  assault,  especially  when  committed 
with  intent  to  rob  —  the  intent  being  stated  as  a  substantive 
])art  of  the  charge  in  the  citation,  and  as  an  aggravation  in  the 
indictment.  In  the  case  of  Alexander  Jameson,  1828  (P.  Shaw 
211),  the  prisoner  was  charged  with  several  separate  crimes,  but 
the  copy  of  citation  called  on  him  to  answer  to  the  crime  charged. 
In  the  case  of  John  Ferguson,  1825  (2  Alison  341),  the  copy  of 
citation  gave  the  names  of  two  witnesses  who  were  present  at  the 
service  in  the  usual  way,  but  in  the  separate  execution  by  the 
officer  there  was  a  discrepancy  in  the  name  of  one  of  the  witnesses. 
In  all  these  cases  the  objections  indicated  were  sustained,  though 
in  none  of  them  was  there  any  objection  founded  on  the  libel  itself, 
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the  copj  in  each  case  being  a  true  double  of  the  principal.  Even 
where  these  writs  contained  no  inaccuracy  as  to  the  charge,  and 
were  ex  ftzcie  regular,  an  objection  was  still  possible,  as  in  the  case 
of  Agnes  Boyd^  etc.,  1826  (r.  Shaw  175).  The  witnesses  to  the 
ser\nce  were  designed  in  the  citation  and  execution  as  indwellers 
in  Edinburgh ;  but  as  it  appeared  there  were  other  persons  of  the 
same  name  also  indwellers  there,  it  was  held  that  the  witnesses 
shoald  have  been  specially  designed,  and  the  service  was  declared 
bad. 

It  was  also  an  established  regulation  of  Court  that  the  officer 
employed  to  serve  the  indictment  should,  at  the  time  of  citation, 
have  in  his  possession  the  warrant  for  service,  or  a  regular  extract 
thereof  under  the  hand  of  the  Clerk  of  Court.  The  want  of  such 
authority  on  his  person  was  frequently  sustained  as  a  fatal  objec- 
tion to  citation,  as  in  the  case  of  the  Magistrates  of  Stirling  (2 
Hume  243),  and  case  of  John  Cook  and  others,  1823  (P.  Shaw 
104). 

Objections  to  citation  being  obviated,  various  other  preliminary 
objections,  some  of  them  in  comparatively  recent  cases,  were 
common.  One  of  these  referred  to  inaccuracies  in  the  name  of 
the  prisoner  as  stated  in  the  indictment.  For  example,  at  the 
Circuit  Court,  Glasgow,  1823,  a  prisoner  indicted  under  the  name 
of  William  Kane  (z  Hume  157)  maintained  that  his  name  was 
Cain,  and  the  objection  was  sustained.  Again,  at  Perth  Circuit, 
1824,  John  Murray,  who  was  indicted  unnecessarily  under  the 
alias  of  Health  Jock  (2  Alison  222),  objected  that  though  his 
real  name  was  correctly  given,  his  nickname  should  have  been 
Mill  Jock,  or,  according  to  Hume  (ii.  157),  Hell  Jock.  The  diet 
was  accordingly  deserted. 

Any  material  defect  in  the  designation  of  the  prisoner  was  also 
sufficient  to  cast  the  indictment.  It  was  considered  a  material 
defect  if  any  uncertainty  was  occasioned  about  the  person,  though 
the  designation  was  in  itself  accurate.  For  example,  John  Fraser 
(2  Hume  160),  designed  as  nephew  to  Thomas  Fraser  of  Gart- 
more,  objected  that  his  uncle  had  three  other  nephews  of  the  same 
name,  and  the  objection  was  held  good.  It  followed  that  an 
accused  person  designed  simply  as  prisoner  in  a  certain  prison, 
was  not  sufficiently  designed  if  there  happened  to  be  another 
prisoner  of  the  same  name  there.  Theretore  on  behalf  of  John 
HobertsoTi,  1824  (2  Hume  157),  designed  as  prisoner  in  the  gaol 
of  Glasgow,  it  was  successfully  objected  that  there  was  another 
person  of  that  name  in  gaol,  "  whereby  it  was  not  certain  to  which 
of  these  persons  the  present  indictment  applied."  The  like  objec- 
tion was  sustained  in  the  case  of  John  CarrtUhers,  Dumfries,  1827 
(P.  Shaw  212) ;  and  again  in  the  case  of  Thomas  Bobertson, 
Glasgow,  1837  (1  Swinton  547).  But  in  the  subsequent  case  of 
•/o/m  GNeai,  High  Court,  1851  (J.  Shaw  483),  a  similar  objec- 
tion, urged  on  the  authority  of  the  above  three  Circuit  Court 
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cases,  was  repelled.      Seven  years  afterwards  the  old  objection 
revived  in  a  case  tried  before  Lord  Deas  at  the  Glasgow  Circait 
Court,  where  his  Lordship,  not  having  the  High  Court  case  before 
him, — the  jmor  cases  only  being  adduced, — ^felt  bound  to  sustain 
the  objection.    On  a  subsequent  day  of  the  same  Circuit,  before  the 
same  judge,  the  like  objection  having  cropped  up  again  in  another 
case,  was  disposed  of  the  other  way,  his  Lordship  by  that  time 
having    been   referred  by  the  prosecutor  to   the   High   Court 
authority  (unreported — vide  Longmuir  against  Baxter^  3   Irvine 
292).    The  objection  was  still  asain  taken  at  the  Glasgow  Circuit 
Court  in  1863,  in  the  case  of  Mary  McLean  (4  Irvine  449),  and 
on  this  occasion  was  certified  to  the  High  Court,  where,  after  full 
argument,  it  was  repelled,  and  the  much-vexed  point  may  now  be 
held  settled.     If  the  prisoner,  when  called  on  to  plead,  avers  that 
he  was  not  served  with  a  copy  of  the  libel,  the  prosecutor  must 
prove  service ;  but  if  his  designation  be  correct,  it  matters  not 
now  many  other  prisoners  of  his  name  there  may  be  in  the  prison. 
Objections  on  the  ground  of  discrepancy  between  the  copy  libel 
served  on  the  prisoner,  and  the  principal  libel — some  examples  of 
which  were  given  in  cases  under  the  Act  1701 — have  been  very 
common.     In  early  practice,  and  for  more  than  a  century  after 
the  foresaid  Act  of  Mary,  the  prisoner  was  merely  served  with 
a  short  paper  or  abridgment  containing  the  substance  of   the 
charge,  omitting  technicalities  and  formal  details.      Objections 
that  a  full  copv  had  not  been  served  were  in  several  cases  repelled, 
on  the  ground  that  the  prisoner,  having  been  examined  on  the 
charge,  was  sufSciently  acquainted  therewith.    But  after  the  re- 
establishment  of  the  Justiciar  in  1661,  a  practice  was  introduced, 
more  in  accordance  with  the  terms  of  the  Act,  of  serving  a  full 
copy  of  the  libel.    The  object  and  spirit  of  the  Act  was  to  inform 
the  prisoner  of  the  nature  of  the  charge,  by  statement  of  time, 
place,  and  other   particulars,  and   the   prisoner  was  entitled  to 
expect  that  the  copy  would  not  vary  from  the  principal  in  any 
material  circumstance  that  might  nrejudice  him  in  his  defence. 
In  course  of  time,  however,  especially  during  the  present  century, 
the  spirit  of  the  enactment  was  to  a  considerable  extent  lost  sight 
of,  the  substantial  statements  in  the  copy  came  to  be  less  looked 
at  than  trivial  clerical  inaccuracies  not  touching  the  body  of  the 
case,  and  sometimes  even  the  variation  of  a  word  or  letter  was 
held  a  suiBcient  objection  to  the  service.     From  various  instances 
in  point  two  cases  may  be  cited  as  illustrations.    At  the  Inverness 
Circuit  Court,  1817,  in  the  case  of  Hv^fh  Anderson  (2  Hume 
164  and  246),  prosecuted  at  the  instance  of  the  Lord  Advocate, 
*'  Alexander  Macconochie,  of  Meadowbank,"  the  surname  of  the 
prosecutor,  was  accidentally  omitted  in  the  written  copy  served  on 
tlie   prisoner.     In  other   respects  the  copy  was   pextect.     The 
^residing  judge.  Lord  Reston,  certified  the  objection  taken  to  the 
liscrepancy  to  the  High  Court  for  the  opinion  of  all  the  judges^ 
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and  the  objection  seems  to  have  been  considered  so  formidable 
that  no  farther  proceedings  took  place  under  the  libel.  In  the 
well-known  case  of  Grilchrist  (Bamett  455)  for  murder,  while  the 
service  copy  was  correct  as  to  the  essentials  of  the  crime,  the 
maiden  surname  of  the  murdered  wonian  was  erroneously  written 
Breck  instead  of  Brock«  as  in  the  principal  libel,  a  circumstance 
which  conld  not  mislead  the  prisoner,  the  woman  having  been  his 
wife.  The  variance  was  sustained  as  a  good  plea  in  bar  of  trial 
to  that  indictment. 

The  objections,  however,  to  citation,  inaccuracies  in  name  and 
designation  of  the  prisoner,  and  discrepancies  between  the  service 
copy  and  principal  libel,  above  noticed,  being  stated  in  limine^  did 
not  prove  fatal  to  the  prosecution,  but  simply  had  the  effect  of 
patting  an  end  to  the  particular  libel  before  the  Court.  Some- 
times the  diet  was  deserted  pro  loco  et  tempore^  but  in  other 
instances  the  prisoner  was  dismissed  from  the  bar.  In  either  case 
the  prosecator  was  at  liberty  to  raise  a  fresh  indictment.  But  a 
practice  prevailed  of  withholding  objections  of  a  purely  preliminary 
character,  arising  on  trifling  variations  between  the  service  copy 
and  the  record,  till  after  the  case  was  remitted  to  the  Assize,  and 
with  which  the  Assize  had  nothing  to  do.  The  prisoner  was 
timeously  served  with  a  libel  in  order  that  his  counsel  might 
compare  it  with  the  record  before  coming  to  the  bar ;  and  when 
calleid  on  to  plead,  and  no  notice  of  objection  was  taken,  he  seemed 
virtually  to  acknowledge  the  libel  as  accurate,  and  aimed  at  more 
than  a  fair  trial  by  not  stating  the  objection  till  remedy  was 
impossible.  That  the  prisoner's  copy  was  inaccurate  or  laboured 
nnder  any  informality,  was  a  good  reason  to  delay  the  trial  in  order 
that  the  correction  might  be  made  by  a  new  libel  being  served,  but 
was  a  bad  reason  for  acquitting  him.  The  purpose  of  the  objec- 
tion, however,  being  to  avoid  a  trial  on  the  merits,  service  of 
another  libel  was  not  wanted  and  would  have  conveyed  no 
information  of  which  the  prisoner  was  not  already  aware.  This 
inequitable  practice  necessarily  produced  many  failures  of  justice ; 
in  the  case,  for  example,  of  Anne  SommervUley  1821  (2  Hume 
369),  charged  with  murder,  it  was  objected  to  the  first  witness 
called  that  his  name  was  not  contained  in  any  authenticated  list 
of  witnesses  served  on  the  prisoner — the  copy  list  not  bearing  that 
the  same  was  signed  by  the  Public  Prosecutor,  according  to  the 
usual  practice.  In  other  words,  though  the  principal  list  of 
witnesses  was  signed  in  the  usual  way  by  the  Public  I^rosecutor, 
the  copy  signature  of  that  official  had  been  omitted  in  the 
service  copy.  It  was  the  same  objection  as  in  the  case  of 
Cameron^  formerly  noticed  under  the  Act  1701,  though  in  that 
case  the  omission  was  found  necessarily  fatal  when  stated  in  limine^ 
as  no  further  Hbel  could  be  served.  The  objection  thus  stated, 
after  the  case  was  in  the  hands  of  the  jury,  necessarily  applied  to 
all  the  witnesses  in  the  case,  and  the  trial  could  not  be  further 
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proceeded  with.  The  result  was  a  verdict  of  Not  Guilty,  though 
no  evidence  had  been  led  as  to  the  prisoner's  guilt.  The  like 
objection  and  result  obtained  in  the  case  of  AUxarider  Ounn^  the 
case  of  David  Oall,  the  case  of  William  Shq>herd  (P.  Shaw,  Nos. 
25,  30,  and  31),  and  various  others. 

As  it  was  formerly  necessary  that  the  officer  should  have  the 
warrant  on  his  person  when  citing  the  accused,  so  also  was  it 
indispensable  that  he  should,  when  citing  witnesses,  have  posses- 
sion of  his  authority  for  that  purpose.  But  while  any  omission 
on  the  part  of  the  officer  in  respect  to  custody  of  the  writ,  in 
performing  the  former  duty,  simply  afforded  ground  for  an 
objection  of  a  necessarily  preliminary  character,  any  such  failure 
in  the  discharge  of  the  latter  duty  was  held  a  good  dilatory  plea, 
and  led  to  serious  consequences.  The  case  of  John  Prc^udfoot, 
1823  (P.  Shaw,  No.  96 ;  2  Hume  369),  is  an  illustration.  He 
was  brought  to  trial  on  a  charge  of  murder  at  the  Circuit  Court, 
Perth,  before  the  Lord  Justice-Clerk  and  Lord  Pitmilly.  After 
the  juiT  were  sworn  and  the  first  witness  was  called,  it  was 
objected  by  prisoner's  counsel  to  his  citation  and  to  the  citation  of 
all  the  other  witnesses  in  the  case,  that,  when  they  were  cited, 
the  officer  had  not  the  warrant  on  his  person.  The  fact  having 
been  verified,  the  objection  was  sustained,  and  the  jury,  under  the 
direction  of  the  Court,  found  the  prisoner  Not  Ouilty. 

Such  objections  as  the  omission  of  a  copy  signature  and 
informal  citation  of  witnesses  being  held  good  dilatx>ry  pleas,  d 
fortiori  were  such  pleas  allowed  when  the  objection  was  of  the 
nature  of  discrepancy  in  name  or  designation  of  witness  as  between 
the  service  copy  and  principal  libel.  Such  objections  had  the 
effect  of  putting  aside  the  witness,  and  though  in  some  cases, 
where  the  witness  was  not  of  importance,  the  prosecutor  miglit 
still  be  able  to  proceed  with  the  trial,  it  frequently  happened  that 
an  indispensable  witness  was  thus  cast,  the  result  oeing  fatal* 
Examples : — In  the  case  of  Philip  Mackenzie  (2  Hume  371),  the 
name  of  a  witness  was  inaccurately  written,  in  the  service  copy, 
Maekenzie  instead  of  Mackersie;  in  the  case  of  Wilson  (Hume, 
ibid.),  the  residence  of  a  witness  was  erroneously  written,  in  the 
service  copy,  ^^iderstonelee  instead  of  Jlc/derstonelee ;  and  in  the 
case  of  Ann  Tayne,  1819  (P.  Shaw's  cases.  No.  24),  a  witness  was 
incorrectly  designed  as  wife  of  Andrew  M'Le/Zan  instead  of 
Andrew  M'LenTian.  The  names  and  designations  were  correct 
in  the  principal  libels.  The  result  in  each  instance  was  a  collapse 
of  the  case  and  a  verdict  of  Not  Guilty. 

Where  the  prisoner's  copy  agreed  with  the  principal  libel,  but 
there  was  in  point  of  fact  some  inaccuracy  in  the  name  or  designa- 
tion of  a  witness,  the  objection,  technically,  was  more  strong.  The 
object,  however,  of  serving  a  list  of  witnesses  was  not  to  stimulate 
the  accused  to  raise  trivial  objections  to  their  designation,  but  to 
enable  him  to  find  them,  and  state  any  valid  reason  ''  why/'  in  the 
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words  of  the  Act  1672,  cap.  16,  "any  contained  in  the  said  lists 
shoald  not  be  admitted  to  be  a  witness."  Infamy  was  then  a 
ground  of  disqualification,  and  led  to  the  witness  being  set  aside, 
though  that  objection  has  comparatively  recently  been  removed. 
Enmi^  to  the  prisoner  was  more  frequently  urged  as  a  ground  of 
objection,  and,  when  supported  by  substantial  acts,  was  sufficient 
to  cast  the  witness.  Various  cases  are  found  in  the  books  where 
this  was  done.  To  enable  the  prisoner  to  plead  such  objections  as 
these  was  the  true  purpose  for  which  he  received  a  list  of 
witnesses.  The  following  case  in  point  puts  the  matter  clearly : 
At  the  Perth  Circuit  Court,  1811,  John  Oardiner  was  indicted  for 
rape  on  the  person  of  Margaret  Gardiner,  his  sister  consangainean. 
When  called  as  a  witness,  she  was  objected  to  on  the  ground  of 
incorrect  designation  in  the  list,  where  she  was  described  as 
daughter  of  James  Gardiner  at  Beattie,  parish  of  Kettins  and 
county  of  Forfar :  whereas  her  father  was  dead  before  the  date  of 
the  indictment,  and  she  had  herself  removed  to  a  different  place  of 
residence.  The  Court  stated  that  the  purpose  of  serving  the  prisoner 
with  a  list  of  witnesses  was  that  he  might  make  suitable  inquiries 
after  them  and  discover  who  they  were ;  and  applying  that  rale  to 
the  case,  they  held  that  the  prisoner  could  be  at  no  loss  to  discover 
who  or  where  the  witness  was,  seeing  she  was  described  as  the 
daughter  of  his  own  father,  and  that  the  father,  in  whose  house 
they  had  both  been  living,  was  but  recently  dead.  The  objection 
was  therefore  repelled.  An  objection  equally  ungrounded  was 
similarly  disposed  of  in  the  case  of  MaccUmald  and  SUuk^  1813,  in 
which  the  Court  laid  it  down  that  the  true  object  of  our  practice 
was  to  enable  the  accused  to  make  serviceable  inquiries  after 
witnesses,  and  not  to  ground  nice  and  unsubstantial  criticisms  on 
the  terms  used  in  their  description  (2  Hume  372).  The  justice 
and  reasonableness  of  these  decisions  did  not,  however,  mould  our 
practice.  The  rule  before  was,  and  the  rule  afterwards  came  to 
be,  that  if  any  literal  or  critical  inaccuracy  could  be  pleaded,  it 
was  a  good  objection.  It  was  held  no  answer  for  the  prosecutor 
to  say  that  the  prisoner  might  or  could  have  discovered,  or  in  fact 
had  discovered,  who  was  the  person  meant.  Indeed,  in  no 
instance  in  which  such  an  objection  prevailed  was  it  ever  pre- 
tended that  the  prisoner  did  not  well  know  who  the  witness  was. 
!I'he  following  cases,  which  occurred  some  years  after  the  two  last 
cited  cases,  will  illustrate  the  extent  to  which  such  technical 
objections  were  pushed.  In  the  case  of  John  Merryj  1825  (P^ 
Shaw,  No.  142),  the  girl  assaulted  was  designed  as  now  or  lately 
redding  with  her  father,  Hugh  Donaldson,  woolspinner  in  Hangh, 
in  the  parish  of  Mauchline  and  county  of  Ayr;  but  it  was 
objected  that  she  had  not  been  with  him  for  the  last  eighteen 
months.  In  the  case  of  Duncan  Clarke  1826  (P.  Shaw,  No.  153), 
a  witness,  designed  as  Janet  M'Dougall,  wife  of  Hugh  M^Dougall, 
innkeeper  now  or  lately  at  Temnacroich,  in  the  parish  of  Fortin- 
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gall  and  county  of  Perth,  was  objected  to  on  the  ground  that  her 
husband  had  given  up  innkeeping  at  the  previous  Whitsunday. 
In  the  case  of  David  Muir^  1821  (P.  Shaw,  No.  45),  a  witness 
named  in  the  list  as  M'Tiggan  was  set  aside  because  it  turned  ont» 
on  examination  in  initiallbusj  that  his  name  was  M'Figgan.  In 
each  of  these  cases  the  objection  was  sustained  and  proved  fatal 
to  the  prosecution,  verdicts  of  Not  Guilty  being  returned.  Some- 
times tne  objection  was  grounded  on  some  item  of  gratuitous  or 
superfluous  information  in  the  designation  of  the  witness,  as,  for 
example,  in  the  case  of  Bernard  JKean^  1821  (P.  Shaw,  No.  47). 
A  w^itness  designed  as  residing  at  No.  128  Trongate  Street, 
Glasgow  (the  number  being  unnecessary),  was,  on  being  called  to 
the  witness-box,  objected  to,  because  the  prisoner's  agent  had 
found  him  at  No.  158  in  that  street,  which  was  his  correct 
residence.     The  prisoner  in  consequence  was  found  Not  Guilty. 

The  remedy  for  objections  and  escapes  from  justice  of  the 
nature  abov0  noticed  was  to  some  extent  in  the  hands  of  the 
Court;  and  In  1821  an  Act  of  Adjournal  was  passed  by  the  Lords 
of  Justiciary  to  obviate  such  objections  as  arose  on  discrepancies 
between  the  principal  libel  and  service  copy.  It  was  thereby 
enacted  that  all  objections  founded  on  the  alleged  omission  in  the 
doubles  of  any  part  of  the  record,  or  upon  any  discrepancy 
between  the  doubles  and  the  record,  must  be  proposed  before  the 
jury  is  sworn,  with  certification  that  no  such  objection  shall  after- 
wards be  entertained.  The  Act,  however,. did  not  stop  objections, 
which  continued  to  be  made  for  several  years  in  the  face  of  the 
enactment,  though  such  objections  were  generally  repelled — vide 
case  of  Mien  Hughes  (2  Alison  322)  and  case  of  William  Wrighty 
1835  (1  Swinton,  p.  6).  In  the  latter  case  the  discrepancy  lay 
in  the  date  of  prisoner's  declaration,  which  was  transcribed  in  the 
service  copy  as  16th  October  1335  instead  of  1835.  In  the 
subsequent  case  of  Benjamin  Pender  (1  Swinton,  1836),  the 
discrepancy  was  also  in  the  date  of  the  declaration  which  in  the 
service  copy  was  21st  August  1835,  instead  of  the  31st;  and  here 
the  declaration  was,  in  consequence,  abandoned  on  the  suj^estion 
of  the  Court.  Such  objections  have,  however,  been  long  unknown, 
since  discrepancies  between  the  principal  and  service  copies  ceased 
when  the  practice  of  printing  both  was  introduced. 

The  Act  of  Lord  Advocate  Sir  William  Eae,  9  Geo.  IV.  cap. 
29  (1828),  did  much  to  redeem  our  practice  from  the  reproachful 
condition  into  which  it  had  fallen.  One  important  change  was 
the  simplification  of  the  writs  connected  with  the  service  of  the 
libel  on  accused  persons.  By  section  6  it  was  enacted  that, 
instead  of  the  old  form  of  citation  being  left  with  the  accused,  the 
copy  libel  should  have  marked  upon  it  a  notice  of  compearance, 
according  to  a  form  given,  to  be  subscribed  by  the  officer ;  that 
one  witness  only  should  be  required  to  the  service ;  and  that  it 
^Id  be  unnecessary  for  the  officer  to  sign  any  other  part  of  the 
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libel.  These  proYisions  obviated  various  gronnds  of  fatal  objection 
before  noticed.  It  is  still,  however,  necessary  that  the  officer 
state  in  his  execution  the  number  of  pases  contained  in  the  libel ; 
and  errors  in  this  respect  have  been  held  good  objections  since  the 
Act  was  passed — vide^  for  example,  case  of  Wright  andDickf  1832 
(2  Alison  340).  In  that  case  the  execution  bore  that  the  libel 
consisted  of  twenty  pages,  whereas  it  really  contained  twenty-two 
ages.  It  is  also  a  good  objection,  in  the  case  of  service  at  the 
farket  Cross,  that  the  officer  has  failed  to  state  in  his  execution 
the  fact  that  open  proclamation  was  made  in  terms  of  the  old  Act  of 
Queen  Mary — ^mde  case  of  Thomas  Sautar  and  other8{2  Alison  342). 
Although  the  officer  is  admissible  to  prove  service,  he  cannot  be 
adduced  to  supply  any  defect  which  appears  ex  facie  of  the 
execution.  Such  an  objection  is  now,  however,  of  little  practical 
importance,  since  the  Act  for  amending  procedure  in  the  Court 
of  Justiciary  and  other  Criminal  Courts,  31  and  32  Vict.  cap. 
95,  provides  that  in  all  bail  bonds  a  domicile  shall  be  specified,  at 
which  the  accused  may  be  cited ;  and  it  is  now  unnecessary  to 
cite  any  person  liberated  under  such  bond  at  the  Market  Cross, 
This  antiGuated  form  of  service  is  now  only  retained  for  those 
cases  in  which  the  accused  has  managed  to  evade  apprehension, 
and  it  might  fitly  be  altogether  abolished.  Except  in  cases  where 
sentence  of  f ugitation  or  forfeiture  of  a  bond  of  caution  is  moved 
for,  it  is  now  no  longer  necessary  (sec.  7  of  Sir  W.  Rae's  Act)  to 
produce  the  officer's  execution  of  the  libel ;  nor  does  the  officer 
now  require  to  have  in  his  possession  the  warrant  when  citing 
accused  persons  or  witnesses ;  and  (sec.  10)  it  is  incompetent  to 
state  any  objection  to  any  witness  on  the  ground  of  appearing 
without  citation — all  which  provisions  have  wrought  a  most 
salutary  change  in  our  practice  without  in  any  degree  trenching 
upon  the  equitable  rights  of  the  accused. 

To  obviate  the  very  common  and  fatal  objection  to  inaccuracies 
in  the  names  and  designations  of  witnesses,  the  Act  provided  that 
(sec.  11)  if  owing  to  any  such  error,  as  given  in  the  list  along  with 
the  libel,  a  person  accused  can  make  it  appear  that  he  has  been 
nnable  to  find  out  such  witness,  or  that  he  had  been  misled  or 
deceived  in  his  inquiries  concerning  the  witness,  the  same  shall  be 
stated  to  the  Court  before  the  jury  is  sworn ;  that  the  Court  shall 
thereupon  give  such  remedy  as  maybe  just;  and  that  no  objection 
of  that  description  shall  afterwards  be  received.  This  enactment, 
fair  alike  to  prosecutor  and  prisoner,  was  tested  soon  after  it 
became  law,  by  objections  more  ingenious  than  substantial, 
retained  till  after  the  case  was  in  the  hands  of  the  jury.  In  the 
case,  for  example,  of  James  Wortley  and  James  OreeUj  Dumfries, 
1828  (Syme,  Appendix,  p.  50),  a  witness  named  in  the  list  Thomas 
Coulthard,  designed  as  residing  with  Thomas  Coulthard,  labourer 
in  Ghisstown,  in  the  parish  of  Dumfries,  was  objected  to  on  the 
ground  that  although  a  Thomas  Coulthard  had  been  found  at  the 
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place  mentioned,  no  such  person  as  Thomas  Coulthard  residing 
with  a  Thomas  Coulthard  had  been  found,  and  that  there  was 
no  such  person.  The  simple  fact  was  that  the  name  of  the  witness 
was  James  Coulthard,  and  so  he  should  have  been  named  in  the 
list ;  and  it  was  maintained  for  the  prosecution  that  as  the  witness 
had  been  actually  found  by  the  prisoners,  they  could  not  plead 
that  they  had  been  misled  or  deceived,  and  moreover  that  the 
objection  came  too  late.     The  witness  having  been  called  and 
examined,  and  deponed  that  he  had  been  precognosced  by  the 
prisoners'  agent,  the  objection  was  properly  repelled.    In   the 
subsequent  case  of  AUocander  Bishop  and  James  Proven^  Glasgow, 
1829  (BelFs  Notes,  262),  it  was  objected  to  a  witness  that  he  was 
designed  as  in  the  Gaol  of  Glasgow,  whereas  in  fact  he  was  a 
prisoner  in  the  Bridewell  there.    But,  as  stated  by  the  Court,  the 
Bridewell  having,  by  Act  of  Parliament,  been  declared  to  be  part  of 
Glasgow  Gaol,  and  as  there  was  no  allegation  that  the  prisoner  had 
been  misled^or  deceived,  the  objection  was  repelled.   Again,  in  the 
case  of  John  WtUiamMmy  1866  (5  Irvine  316),  on  the  prosecutor  pro- 
posing to  call  a  witness  designed  as  John  M'Knight,  farm  servant, 
now  or  lately  residing  with  John  Gray,  farm  overseer  at  Forrest 
Farm,  in  the  parish  of  Shotts  and  county  of  Lanark,  it  was  objected 
that  the  designation  was  inaccurate,  and  that  though  every  effort 
had  been  made  to  find  the  witness  for  the  purpose  oJF  precognitaon 
for  the  defence,  he  had  not  been  discovered.    The  objection  was  a 
good  preliminary  one,  and  if  it  had  been  so  stated,  no  doubt  the 
Court  would  have  given  a  just  remedy  according  to  the  Act ;  but 
as  it  was  made  a  dilatory  plea,  in  the  face  of  the  enactment,  when 
remedy  was  beyond  the  power  of  the  Court,  it  was  necessarily 
repelled.    Alison  (ii.  409),  in  his  remarks  on  the  section  of  the 
Act  in  question,  conceives  that  the  phraseology  leaves  it  open  to 
plead,  in  certain  cases,  that  a  witness  adducea  is  a  different  person 
from  that  specified  in  the  list.     As  an  illustration  the  case  is  put 
of  John  Johnstone,  ironmonger.  Princes  Street,  Edinburgh,  being 
in  the  list  of  witnesses,  but  that  the  person  adduced  is  Janus 
Johnstone  of  that  occupation  and  address.    The  prisoner,  it  is 
said,  may  plead  that  he  found  a  person  of  the  name  and  desifma- 
tion  given,  and  satisfied  himself  that  he  had  nothing  material  to 
depone  in  the  case  ;  and  that  he  may  truly  say  the  person  called 
is  not  the  person  he  was  led  to  inquire  about,  but  one  not  in  the 
list  who  cannot  therefore  be  examined.    The  view  thus  expressed 
had  not  taken  any  practical  shape  at  the  time  the  learned  author 
wrote,  but  was  attempted  to  oe  pleaded  shortly  afterwards  in 
the  case  of  Jam^s  Matheson^  1837  (1  Swinton  593).    A  witness 
designed  as  Octavus  Decimus  Trezevant,  now  or  lately  house 
surgeon  in  the  Royal  Infirmary,  Edinburgh,  was,  on  being  called, 
objected  to  in  the  form  indicated,  viz.  that  he  was  not  the  person 
hose  name  appeared  in  the  list  of  witnesses.      The  witness, 
'ing    been    mterrogated  by  the  Court,   said  his  name  was 
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Octavus  (/ndecimus  Trezevant,  his  professional  designation  being 
as  stated  in  the  Ust.  It  was  evident,  therefore,  that  the  gentle- 
man was  the  person  intended ;  and  the  objection  resolved  into  a 
very  trivial  matter  of  misnomer.  The  Conrt  simply  disposed  of 
the  objection  by  stating  that  the  desimiation  would  have  been 
sufficient  without  the  middle  name.  No  reference  was  made  in 
the  pleading  to  the  statute.  In  the  subsequent  case  of  David 
M'Kenzie  and  otherSy  1839  (2  Swinton  354),  in  which  one  of  the 
witnesses  was  named  in  the  list  James  Hrigh  Paterson,  the 
prosecutor,  founding  on  the  above  case  of  MaihRSon^  moved  the 
Court,  at  the  outset  of  the  trial,  for  leave  to  delete  the  middle 
name  Hugh,  in  respect  the  proper  name  of  the  witness  was 
James  Henry  Paterson.  The  Court  happily  improved  on  the 
motion  by  simply  deleting  the  letters  u  g  h — a  principle  of 
amendment  which  might  nave  been  adopted  in  some  earlier 
cases,  notably  in  that  of  Bernard  Kean  before  mentioned,  where 
the  erroneous  and  unnecessary  reference  to  the  number  of  a 
street  led  to  an  acquittal.  But  the  views  of  Sir  Archibald 
Alison  as  to  the  objection  of  a  different  person  seem  to  have 
been  adopted  in  various  subsequent  cases.  At  the  Olasgow 
Circuit  Cfourt,  1838,  in  the  case  of  John  MCahe  and  othersy  a 
witness  was  designed  in  the  list  as  John  Divany  basketmaker, 
residing  in  Saltmarket,  Glasgow.  The  witness  being  called, 
it  was  objected  to  his  admissibility  that  his  proper  name  was 
Devlinj  and  that  he  was  never  called  Divan  by  his  acquaint- 
ances. l*he  objection  was  sustained.  In  the  case  of  Peter 
Kelly  and  other Sy  Glasgow,  1843  (1  Brown  618),  an  objec^ 
tion  was  also  sustained,  aft^r  the  jury  was  sworn,  to  the 
admissibility  of  a  witness  named  James  Tomley  in  the  list,  in 
respect  that  the  witness  proposed  to  be  examined  was  not  known 
by  that  name,  but  by  that  of  James  Tomenyj  which  was  his  real 
name.  Again,  in  the  recent  case  of  Hchert  Stirlingy  etc.,  Glasgow 
Sheriff  Court,  July  1884,  there  was  an  acquittal  because  a  witness 
"iras  inaccurately  named  Catherine  Cochrane  instead  of  Mizabeth 
Cochrane.  In  none  of  these  cases  was  there  any  allegation  that 
the  prisoners  had  been  misled  or  deceived  in  their  inquiries  after 
the  witnesses:  on  the  contrary,  they  had  been  found  at  the 
addresses  given  in  the  lists,  and  the  prisoners  were  thereby 
enabled  to  prove  the  objections  from  the  mouths  of  the  parties ; 
in  each  case  the  objection  was  really  one  of  misnomer  or  error 
in  name,  to  obviate  which  the  enactment  of  Sir  William  Bae 
was  passed,  but  which  has  apparently  failed  in  its  purpose. 

W.  B.  D. 
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A  Bill  is  at  present  before  Pai'Iiament  for  the  pnrpose  of  in- 
cluding deer  within  the  provisions  of  the  Ground  Game  Act  of 
1880.  It  is  not  proposed,  however,  to  give  the  agricultural  tenant 
of  moorlands  and  unenclosed  ground  the  right  to  kill  deer.  Under 
the  Ground  Game  Act,  the  tenant  is  empowered  to  destroy  hares 
and  rabbits  upon  such  ground  from  11th  December  to  31st  March, 
but  the  present  Bill  does  not  propose  to  confer  upon  the  tenant 
even  this  limited  right  in  regard  to  deer.  Its  provisions  apply 
exclusively  to  arable  and  enclosed  ground,  and  there  the  tenant  is 
to  have  an  inalienable  right  of  destrojring  deer.  The  discussions 
which  have  taken  place  out-of-doors  with  regard  to  the  measure 
show  clearly  that  the  effect  of  these  proposals  has  been  misunder- 
stood, and  perhaps,  indeed,  this  is  not  to  be  wondered  at  in  view 
of  the  uncertainty  which  prevails  in  regard  to  the  position  of  deer 
in  the  eyes  of  the  law.  The  question  is  sometimes  asked  whether 
deer  are  game,  but  whatever  answer  be  given  to  this  question 
cannot  throw  any  great  light  upon  the  matter,  for  game  is  an 
elastic  term,  and  has  no  strict  meaning  in  a  legal  sense.  Mr. 
Forbes  Irvine  indeed  defines  the  term  as  including  'Uhose  creatures 
which  the  enactments  of  positive  law  have  distinguished  from 
others  by  the  imposition  of  certain  restrictions  as  to  their  capture." 
But  this  definition  seems  far  too  wide,  for  there  are  many  species 
of  birds  protected  to  a  certain  extent  by  law  which  are  certainly 
not  game  either  in  a  legal  or  in  a  popular  sense.  Certdn  restric- 
tions, for  example,  are  imposed  by  the  Wild  Birds  Protection  Acts 
upon  the  capture,  amongst  many  other  species,  of  the  cuckoo, 
the  owl,  the  seagull,  and  the  woodpecker ;  but  to  describe  any 
of  these  species  as  ^^  game "  would  obviously  be  not  only  an  in- 
accurate but  even  a  farcical  use  of  language.  The  legal  relations 
of  the  deer  kind  must  therefore  be  determined  by  some  inquiry 
more  searching  than  the  bare  question  whether  or  not  deer  are 
"game."  Most  of  the  modem  statutes  which  regulate  or 
protect  rights  of  sport  enumerate  the  different  species  of  wild 
animals  to  which  their  provisions  are  to  apply.  In  only  two  of 
these  statutes  are  deer  mentioned,  viz.  in  the  Day  Trespass  Act, 
2  and  3  Will  IV.  cap.  68,  and  the  Game  Licence  Act,  23  and  24 
Vict.  cap.  90.  In  virtue  of  the  provisions  of  these  two  statutes,  it 
is  a  criminal  offence  either  to  destroy  deer  without  a  game  licence 
or  to  trespass  upon  the  lands  of  another  in  pursuit  of  deer.  So 
far  as  statutes  of  the  United  Parliament  go,  these  are  the  only 
provisions  which  afford  any  protection  to  deer.  Accordinglv  it 
would  appear  that,  so  far  as  modern  legislation  is  concerned,  there 
is  nothing  to  forbid  the  destruction  of  deer  upon  the  lands  of 
another  during  the  hours  of  the  night.  If  such  conduct  be 
criminal,  it  must  be  so  in  virtue  of  laws  or  enactments  of  old 
^anding,  of  a  class  which  are  not  now  generally  enforced  or 
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appealed  to  in  dealing  with  offences  against  the  Game  Laws.  It 
maj  therefore  be  not  only  of  historical  but  of  practical  interest 
to  inqaire  what  measure  of  protection  was  afforded  by  the  old 
laws  of  Scotland  to  wild  deer. 

The  earliest  statutory  provision  for  the  protection  of  deer 
against  poachers  is  the  Act  1424,  cap.  13,  to  the  following 
effect : — 

^^AnerU  Stalkers  that  slayis  Deare,  and  their  mainteinera. — Item^ 
It  is  ordained  that  the  Justice  Gierke  sail  inquire  of  Stalkers  that 
slayis  Deare,  that  is  to  say,  Harte,  Hynde,  Dae,  and  Rae,  and  the 
halders  and  mainteiners  of  them :  And  als  soone  as  onie  Stalker 
may  be  convict  of  slaucheter  of  Deare,  he  sail  paie  to  the  King 
foortie  shillings :  And  the  halders  and  mainteiners  of  them  sail 
paie  ten  poundes.'* 

Mr.  Forbes  Irvine,  in  his  treatise  upon  the  Game  Laws,  classifies 
this  Act  amongst  those  directed  against  the  destruction  of  deer  in 
an  illegal  manner,  viz.  by  stalking  them.  This  interpretation  would 
no  doubt  be  sound,  were  it  clear  that  the  word  ''stalker"  was  used 
in  the  modem  sense  of  that  term.  But  this  can  hardly  be  so,  in  view 
of  the  fact  that  the  use  of  firearms,  at  all  events  for  the  purposes 
of  sport,  was  unknown  at  the  date  when  this  Act  was  passed.  Jamie- 
son,  in  his  Scottish  Dictionary^  defines  a  stalker  as  "  A  huntsman,  or 
more  commonly,  one  who  ranges  illegally  killing  deer."  If  this 
latter  be  the  meaning  to  be  attached  to  the  term  in  construing  the 
statute,  then  the  Act  was  one  directed  against  deer  poachers,  and 
from  the  fact  that  a  heavy  penalty  is  imposed  upon  the  holders 
or  maintainers  of  such  offenders,  it  may  be  surmised  that  deer 
poaching  on  a  considerable  scale  was  practised  by  the  retainers  of 
Bome  of  the  Highland  chiefs,  with  the  approval  of  their  masters. 

There  is  a  series  of  statutes  prohibiting  the  taking  of  deer  and 
hares  in  time  of  snow,  or  the  slaughter  of  kids  of  deer  under  a 
year  old,  from  an  old  statute  of  Robert  III.  in  1400  (which  seems 
to  protect  only  hares — "  Lepores  ")  to  the  Act  1685,  cap.  24,  which 
ratifies  all  the  previous  enactments  upon  this  subject.  I  have  been 
unable  to  find  any  recorded  case  m  tne  present  century  in  which 
an  attempt  has  been  made  to  enforce  any  of  these  statutes,  and 
they  may  probably  be  regarded  as  obsolete.  Snowstorms  are 
seldom  so  severe  and  protracted  in  these  days  as  to  furnish  an 
opportunity  for  the  wholesale  destruction  of  game ;  and  the  great 
increase  in  the  number  of  gamekeepers  throughout  the  country  is 
an  additional  discouragement  to  such  discreditable  practices.  But 
the  humane  and  sportsmanlike  spirit  which  inspired  the  f  ramers 
of  these  old  laws  seems  sadly  to  have  decayed  in  these  days,  when 
not  only  pheasants,  but  deer,  hares,  grouse,  and  even  partridges 
are  driven  up  to  the  guns. 

A  strong  prejudice  seems  to  have  existed  against  the  destruction 
of  game  by  firearms,  for  we  find  no  fewer  than  nine  statutes 
passed  between  1551  and  1597  against  the  use  of  firearms  in  the 
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pursuit  of  game.  The  object  of  these  provisions  was  no  doubt  to 
encourage  the  more  manly  sport  of  pursuing  deer  and  hares  on 
foot  or  on  horseback,  and  the  use  or  the  hawk  in  the  chase  of 
winged  game.  That  there  must  have  been  a  very  strong  popular 
feeling  upon  this  matter  is  evidenced  by  the  extraordinary  severity 
of  the  penalties  directed  against  contraveners  of  the  law.  The 
statute  of  1551,  for  example — the  earliest  which  deals  with  this 
matter — ^imposes  the  penalty  of  death  and  escheat  of  moveables 
upon  the  shooters  of  deer  and  wildfowl.  It  seems  hardly  credible 
that  at  the  time  when  Knox  was  elaborating  a  scheme  of  national 
education  so  thorough  and  far-reaching  that  even  yet  we  have  not 
been  able  to  work  it  fully  out,  the  penalty  which  is  now  reserved 
for  deliberate  murder  was  directed  against  what  is  now  regarded 
as  a  manly  and  honourable  pastime. 

Another  measure  conceived  in  the  interests  of  legitimate  sport 
was  the  Act  of  1600,  c.  34,  which  imposed  a  penalty  of  £100, 
failing  which,  scourging  on  the  buyer  or  seller  of  deer  or  other 
game.  Were  this  Act  now  in  force,  there  would  either  be  a  very 
considerable  increase  of  the  public  revenue,  or  else  a  special  staff 
of  prison  officials  would  have  to  be  detailed  off  to  the  different 
counties  for  the  administration  of  coi*poral  punishment  to  noble- 
men, gentlemen,  game  lessees,  and  poulterers.  Several  Acts  were 
passed  about  the  same  time  directed  against  the  use  of  'Mying"  or 
'' setting"  dogs  in  the  pursuit  of  game. 

None  of  these  classes  of  Acts,  however,  seem  to  have  mnch 
bearing  upon  the  question  as  to  the  legality  of  the  pursuit  of  deer 
by  others  than  the  owners  of  the  soil  or  those  in  the  exercise  of 
their  right.  There  is  a  long  series  of  statutes  from  1474  to  1587 
against  the  destruction  of  deer  and  other  game  in  parks  and 
enclosures,  a  crime  which  it  is  declared  is  to  be  accounted  as  theft. 
Several  statutes,  too,  were  passed  about  the  beginning  of  the 
17th  century  against  the  destruction  of  deer  in  the  king^s  forests. 
None  of  these  statutes,  however,  seem  to  deal  directly  with  the 
case  where  deer  are  found  neither  in  an  enclosure  nor  in  a  royal 
forest.  Til  is  fact  would  seem  to  suggest  the  conclusion  that  there 
were  no  strictly  defined  rights  of  property  in  sport  on  land  which 
was  neither  enclosed  nor  within  the  royal  forest.  It  must  be 
remembered  that  vast  tracts  of  land  which  are  now  cultivated  and 
enclosed  were  in  these  days  waste  and  barren  moorland.  Even 
within  the  memory  of  those  still  living,  for  example,  as  I  have  been 
informed,  there  was  not  an  enclosed  or  cultivated  field  between 
Cupar  and  St.  Andrews.  Now  it  would  appear  to  be  probable 
that  down  at  all  events  to  the  17th  century  the  public  enjoyed  the 
right  of  SDort  upon  unenclosed  land  which  was  not  within  the  limits 
of  a  royal  forest.  By  and  by,  as  the  country  became  more  thickly 
populated,  and  more  land  was  enclosed,  the  competition  for  sport 
Decame  keener,  and  the  quantity  of  game  diminished.  Accordingly 
'e  find  that  many  anxious  provisions  were  made  in  the  course  of 
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the  16th  and  17th  centuries  with  a  view  to  the  protection  of  game ; 
but  it  is  significant  that  nearly  all  these.  Acts  took  the  form  of 
limitations  of  the  manner  of  sport,  and  not  of  protection  of  pro- 
prietary rights  in  sport.  The  Act  of  1555,  c.  25,  which  forbids 
hunting  and  hawking  in  other  men's  grounds,  may  perhaps  be 
pointed  oot  as  an  exception,  but  the  exception  is  only  a  limited  one, 
for  the  Act  appears  to  be  directed  merely  to  the  prohibition  of 
pursuing  game  in  the  enclosed  lands  or  policies  of  another.  The 
wonis  of  the  Act  are : — "  Na  persoun  range  other  mennis*  woodis, 
parkis,  haningis  within  dykis  or  browmis,  without  licence  of  the 
awnar  of  the  ground."  It  is  remarkable  that  this  statute 
contains  another  provision  that :  ''  Na  man  tak  upon  hand  to 
ryde  or  gang  in  thair  nychtbouris  cornis  in  balking  or  hunting 
fra  the  feist  of  Pasche  unto  the  tyme  that  the  samin  be  scheme, 
and  that  na  man  ryde  or  gang  upon  quheit  na  tyme  of  the  zeir." 
Com  land  would,  it  is  thought,  be  enclosed,  t.e.  a  '*  haning 
within  dykis,"  and  therefore  it  is  difficult  to  reconcile  the  two 
prorisions,  unless,  indeed,  that  last  quoted  were  meant  for  the 
protection  of  tenants  against  landlords.  In  the  case  of  Tweedale 
wDalrymple  (3rd  Marcli  1778,  M.  4992),  it  was  urged,  but  unsuc- 
cessfully, that  the  word  "  range  "  in  the  clause  first  above  quoted, 
did  not  apply  to  the  following  up  of  game  found  upbn  other  lands. 

Again,  the  Act  of  1621,  c.  31,  which  makes  it  unlawful  for  any 
one  save  an  heritor  having  a  ploughgate  of  lands  to  hunt  or  hawk, 
contains  no  provision  which  would  restrict  the  heritor^s  privilege 
to  his  own  ploughgate.  This  Act  has  several  times,  within  the 
course  of  the  present  century,  been  held  not  to  be  in  desuetude. 
The  Act  1707,  c.  91,  contains  provisions  against  trespass  in  pur- 
suit of  game :  "  It  is  hereby  discharged  that  no  common  f owllers 
shall  presume  to  hunt  on  any  grounds  without  a  subscribed  warrant 
from  the  proprietor  of  the  said  grounds  under  the  penalty  foresaid 
(Twenty  pounds  Scots),  besides  forfaulting  their  dogs,  guns,  and 
nets  to  the  apprehenders  or  discoverers ;  and  it  is  hereby  f urder 
provided  that  no  fowller,  or  any  other  person  whatsoever,  shall 
come  within  any  heritor's  ground,  without  leave  asked  and  given 
by  the  heritor,  with  setting  dogs  and  nets  for  killing  fowlls  by 
nets ;  and  if  any  common  fowller  shall  be  found  in  any  place  with 
gun  or  nets,  haveing  no  license  from  any  nobleman  or  heritor,  they 
shall  be  sent  abroad  as  recraits.  As  also  that  no  person  whatso- 
ever shall  shoot  hares  under  the  foresaid  penalty."  This  passage 
might  seem  to  be  conclusive  of  the  matter,  but  for  the  fact  that 
upon  a  strict  construction  it  would  appear,  with  the  exception  of 
the  last  clause,  to  be  intended  exclusively  for  the  protection  of 
'finged  game — a  fowler  being  one  who  pursues  winged  game. 

It  was  not  until  the  case  of  Breadalbane  v.  lAtnngstone  (16th 
.Tune  1790,  M.  4999;  affirmed  15th  April  1791;  3  Paton  222) 
that  it  was  finally  settled  that  it  is  illegal  to  hunt  upon  the 
unenclosed  lands  of  another  without  his  consent ;  and  even  that 
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case  went  no  further  than  to  recognize  the  ri^ht  of  the  proprietor 
to  hare  the  trespasser  interdicted  from  retarmng. 

On  a  generd  view  of  the  whole  of  the  old  statutes  for  the 
protection  of  deer,  it  would  not  appear  to  be  conclusively  deter- 
mined whether  the  destruction  of  deer  upon  the  unenclosed  land  of 
another  by  a  duly  qualified  person  is  a  point  of  dittay  according  to 
the  law  ot  Scotland.  The  provision  of  the  Act  of  1621,  however, 
which  requires  as  a  qualification  the  possession  of  a  ploughgate 
of  land,  deprives  the  question  of  its  practical  interest,  for  no 
one  who  is  disposed  to  destroy  deer  at  night  on  the  lands 
of  another  is  likely  to  be  in  possession  of  the  necessary  quali- 
fication. 

Neither  the  institutional  writers  nor  the  reports  of  decided  cases 
throw  much  further  light  upon  the  matter.  Stair,  indeed,  affirms 
that  **  The  hunting  or  killing  of  deer  seems  to  be  inter  regalia 
with  us,  except  those  who  have  them  within  proper  inclosures,  for 
otherwise,  the  king's  forests  having  no  enclosure,  the  deer  by  stray- 
ing abroad  would  easily  be  destroyed,  and  therefore  though  every 
man  may  hunt  them  off  his  ground,  by  which  they  will  he  forced 
back  to  the  forest,  yet  he  may  not  kill  them."  But  it  has  now 
been  authoritatively  determined  (A  thole  v.  McLcLnroy,  Feb.  28, 
1862,  24  D.  673)  that  the  opinion  here  expressed  by  Stair  is 
erroneous,  and  that  every  proprietor  has  the  right  to  destroy  deer 
found  upon  his  own  lands.  The  authorities  upon  the  question  of 
the  right  to  kill  deer  are  very  fully  and  carefully  reviewed  in 
judgments  in  this  case;  but  the  case  decides  no  more  than 
that  deer  are  not  inter  regalia^  and  that  therefore  they  may 
be  killed  by  the  proprietor  of  the  lands  where  they  are  found. 
In  the  case  of  Robertson  v.  The  DvJce  of  AthoU  (May  22,  1810, 
F.  C. ;  affirmed  Dec.  1,  1814)  it  was  found  that  one  of  several 
co-proprietors  of  a  commonty  used  for  pasturage,  who  was  also 
the  keeper  of  an  adjoining  royal  forest,  was  entitled,  notwith- 
standing the  dissent  of  another  co-proprietor,  who  had  no  right  of 
sport  on  the  commonty,  to  drive  off  deer,  and  to  prevent  them  from 
resting  and  pasturing  upon  the  commonty.  The  most  recent 
case  in  which  a  question,  with  relation  to  the  light  to  kill  deer,  came 
before  the  Court  for  determination  was  that  of  Hemming  v.  Duke 
o/Athole  (Nov.  13, 1883, 11  R,  p.  93),  in  which  it  was  held  that  a 
reservation  by  a  superior  of  "  all  the  deer  that  may  be  found  at 
any  time  hereafter  within  the  bounds  of  "  the  lands  f eued  does  not 
import  a  right  in  the  superior  to  stalk  or  hunt  over  these  lands. 
The  ground  of  this  judgment  was  that  the  clause  in  question  was 
quite  capable  of  the  interpretation,  that  the  superior  was  to  be 
entitled  merely  to  the  carcases  of  the  deer  killed  upon  the  lands, 
a  right  which  does  not  imply  a  privilege  of  ranging  over  the  land 
in  pursuit  of  deer.  It  is  scarcely  reasonable  to  imagine  that  this 
was  the  intention  of  the  framers  of  the  feu-charter,  but  the 
laims  of  superiors  receive  small  shrift  in  the  Second  Division. 
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The  whole  matter  may  be  thus  snmmed  up : — 

1.  The  destruction  of  deer  by  a  person  without  a  licence  is  an 
offence  under  the  Game  Licence  Act  (23  and  24  Vict.  c.  90). 

2.  The  destruction  of  deer  in  the  daytime  without  the  per* 
mission  of  the  proprietor  of  the  soil  is  an  offence  under  the  Day 
Trespass  Act  (2  and  3  Will.  IV.  c.  68). 

3.  The  destructipn  of  deer  at  any  time,  without  the  permission 
of  the  proprietor,  by  a  person  not  possessed  of  a  plonghgate  of  land 
is  an  offence  under  tlie  Act  1621,  c.  31.  This  Act.,  it  may  be 
observed,  makes  no  exception  in  favour  of  those  acting  with  the 
permission  of  the  proprietor,  but  it  certainly  was  never  the  inten- 
tion of  the  framers  of  the  Act  to  debar  the  servants  of  the  pro- 

Erietor  from  hunting  on  his  lands,  and  the  implied  exception  may 
e  extended  to  his  fnends  or  those  acting  on  his  behalf.  In  any 
case,  whatever  may  have  been  the  original  intention  of  the  Act, 
there  can  now  be  no  doubt  that  by  virtue  of  inveterate  usage 
duly  qualified  proprietors  are  entitled  to  delegate  their  privilege. 

4.  The  destruction  of  deer  at  any  titiie,  without  the  permis-* 
sion  of  the  proprietor,  by  a  person  whether  qualified  or  not  may 
be  interdicted  on  the  authority  of  the  case  of  Breadalbane  v.  Living^ 
stone  (mpra). 

5.  It  is  doubtful  whether  the  destruction  of  unenclosed  deer 
at  nij?ht,  without  the  permission  of  the  proprietor,  by  a  person 
qaalined  to  kill  game,  and  in  possession  of  a  game  licence,  is  a 
criminal  offence. 

6.  The  statutes  forbidding  the  destruction  of  deer  by  firearms 
are  now  obsolete;  and  it  is  doubtful  whether  those  forbidding  the 
destruction  of  deer  in  time  of  snow  are  still  in  force. 

The  change  which  will  be  effected  if  the  Bill  at  present  before 
Parliament  becomes  law  will  not  be  of  a  very  sweeping  character. 
The  crofter  will  have  no  right  to  pursue  the  deer  upon  the 
moor.  He  will  be  entitled  to  fire  at  them  only  when  they  set 
foot  upon  his  cultivated  ground.  Deer  never  appear  there  in 
the  daytime,  but  only  at  night  or  in  the  early  morning,  when 
they  sometimes  make  havoc  of  the  com  and  the  potatoes.  The 
proposed  Act  would  be  an  undoubted  benefit  if  it  induced  pro- 
prietors of  deer  forests  carefully  to  fence  in  the  arable  ground 
upon  which  the  crofter  rears  his  winter  store. 


THE  ORIGIN  AND  HISTORY  OF  THE  HIGH 
COURT  OF  JUSTICIARY.— No.  VI. 

(^Continued  from  p.  126.) 

When  David  returned  to  his  native  country  in  1341,  there  is 
endence  abundant  of  his  desire  to  reward  his  faithful  friends,  but 
'q  the  annals  of  criminal  jurisdiction  probably  there  is  no  more 
Kmarkable  instance  of  a  king's  gratitude  than  may  be  found  in  the 
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extraordinary  grant  conferred  upon  Malcolm  Fleming,  £arl  of  Wig- 
town, and  his  heirs.  The  youni;  king  was  weak  and  inexperienced : 
Fleming's  services  were  very  great :  there  may  have  been  ground  for 
ft^aring  that  recent  troubles  in  Galloway  could  only  be  guarded 
against  in  the  future  through  the  creation  of  unusually  powerful 
barons  in  that  district,  ana  the  consequence  was  the  lamentable 
sti»p  of  assigning  away  even  those  four  pleas  of  the  Crown,  hitherto 
at  least  in  name,  we  believe,  always  reserved.  The  reddendo  for  all 
this  gift  was  merely  the  service  of  five  soldiers  in  his  army*  Let 
the  words  of  the  deed  speak  for  themselves :  '^  Et  quod  dictus  Mai- 
colmus  et  heredes  sui  libere  cognoscere  valeant  in  curia  sua  comi- 
tntus  predicti  super  quatuor  articulis  spectantibns  ad  coronam/' 
(V'rtainly  Fleming  had  rendered  to  the  king  most  signal  aid, 
08[)ecially  at  Dumbarton  and  in  Gallowav ;  but  the  powers  thus 
conferred  practically  put  an  end  to  that  of  all  the  Royal  Justiciars 
in  the  area  over  which  jurisdiction  was  ceded.  The  Douglases 
had  for  some  time  enjoyed  great  power  and  possessions  in  the 
south,  and  this  gift  to  Fleming  passed  by  purchase  to  that  family 
Nvithin  two  generations.  The  people  of  Galloway,  however,  still 
were  hostile  to  the  King  of  Scotland,  and  in  connection  with  this 
it  must  be  remembered  that  Gaelic  continued  still  to  be  in  all  pro- 
bability the  vernacular  tongue,  at  least  in  the  wilder  portions  of 
that  district.  This,  no  doubt,  as  in  the  Western  Highlands,  tended 
greatly  to  interfere  with  the  administration  of  justice,  and  with 
the  complete  incorporation  of  the  judicial  system  in  these  counties 
with  that  of  the  rest  of  Scotland.  The  Rotuli  Scotisd  afford 
curious  evidence  of  the  tenacity  with  which  some  of  the  older 
Galwegian  stocks  clung  to  their  dispossessed  chieftains,  and 
through  them  to  England.  Thus  among  the  M'Cullochs  we  learn 
that  at  various  dates  in  1337,  1341,  1342,  and  1346,  Edward  III. 
granted  pensions  or  made  payments  to  Sir  Patrick  and  Gilbeit 
Maculach,  to  Patrick  and  John,  sons  of  the  former,  and  to  another 
member  of  the  same  family  called  Michael.  The  same  adhesion 
to  the  English  party  is  remarked  among  the  Macdouals  in  Wig- 
townshire, one  of  whom  went  so  far  as  to  renew  his  fealty  to  Edward 
III.  in  1339.  Indeed,  there  is  no  doubt  that  some  members  of 
these  families  were  actually  in  the  service  of  their  country's  enemies. 
As  late  as  1350,  when  the  Scottish  people  were  negotiating  with 
the  English  monarch  for  the  release  of  their  king,  Edward  BalioU 
who  still  managed,  it  seems,  with  English  help,  to  make  some  stand 
in  Galloway,  protested  against  anything  being  done  to  injure  his 
interests.  Probably  he  was  then  at  Buittle  Castle,  with  his 
friends  in  Galloway,  where  he  is  said  to  have  remained  till  he 
finally  left  Scottish  soil  in  1353 ;  but,  however  this  may  be,  it  is 
remarkable  that  we  find  among  the  commissioners  who  protested 
on  his  behalf  tlie  same  Sir  Patrick  Maculach,  who  appears  in  the 
^lolls  as  a  pensioner. 
In  the  light  of  all  these  facts,  perhaos  we  should  not  so  much 
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wonder  at  the  wide  powers  of  iurisdiction  granted  by  King  Robert 
and  his  son  to  their  own  chief  supporters  in  this  district,  bat 
certainly  ere  long,  on  the  one  hand,  tne  people  of  the  south-west 
had  to  saffer  sorely  for  their  prolonged  attachment  to  a  lost  and 
discredited  cause ;  whilst  on  the  other  the  Kings  of  Scotland  found 
that  they  had  created  forces  before  which  their  own  power  was 
shaken.  In  1364,  to  conclude  our  references  to  this  matter,  David 
II.  granted  **  domino  Patricio  M*Owlach  "  (Sir  Patrick  M'OuUoch) 
and  others,  by  Act  of  his  Parliament  at  Perth,  restoration  of  their 
lands,  and  he  also  restored  to  £dward  Baliol  his  lands  in  Galloway ; 
hilt  the  latter  gift  was  probably  revoked  before  the  extensive  grant 
of  1369  to  Archibala  Douglas  of  all  the  king's  lands,  '^mter 
a^aam  de  Creth  et  aquam  de  Nyth,"  between  the  rivers  Cree  and 
^lith,  as  Edward  Bruce,  the  king's  uncle,  had  possessed  them. 
Thus  on  all  hands  delivered  up  to  the  Douglases,  the  unfortunate 
inhabitants  were  soon  to  learn  that  the  concessions  in  their  favour 
made  by  the  king  could  be,  in  the  hands  of  powerful  barons,  used 
not  for  the  preservation  of  local  liberties  and  customs,  but  to  ensure 
the  new  proprietors  greater  licence  to  obey  or  disobey  the  law  as 
they  pleased. 

From  this  time  onwards,  for  the  best  part  of  a  century,  criminal 
law  in  Galloway  was  administered  only  through  the  tyrannical 
courts  of  these  oppressors,  who,  in  their  cruelty  and  rapacity,  were 
indifferent  alike  to  the  people  they  trod  under  foot,  and  to  the 
kings  whose  authority  they  despisea  and  eventually  defied. 

When  King  David  II.,  in  1341,  returned  from  France,  he  was, 
though  still  a  very  young  man,  old  enough  to  take  the  reins  of 
^vemmeut  into  his  own  hands,  and  we  have  seen  in  one  of  many 
instances  how  lavish  he  was  to  his  adherents  among  the  barons. 
We  propose  to  trace,  during  the  five  years  which  now  elapsed 
hefore  the  fatal  battle  of  Neville's  Cross,  the  changes  among  the 
Sheriffs,  and  to  note  amongst  the  Acts  of  Parliament  anything 
hearing  upon  our  subject.  Of  the  Justiciars  themselves  there  is 
little  to  be  told,  since  no  new  name  is  found  upon  the  list ;  and  we 
may  presume  that  Sir  Robert  Lander  in  the  south,  with  William 
Meldrum  and  his  colleague,  Adam  Buthirgask,  in  the  north, 
continued  to  hold  office.  At  Perth,  in  1344,  Andrew  Buthirgask 
(described  as  "  tunc  vicecomes  de  Perth,"  and  no  doubt  a  relative 
of  the  Justiciar)  is  found  among  the  witnesses  of  a  contract  of 
feufarm  between  '*  Aldermannum  ballivos  et  communitatem  burgi 
de  Perth  et  Willielmum  de  Dispensa  burgensem  de  Perth?' 
Again,  in  1342,  Sir  Alexander  Ramsay  of  Dalwolsy  was  '*  Sheriff 
of  Teviotdale,"  probably  an  equivalent  term  for  Roxburgh  ;  whilst 
about  the  same  time  William  Lord  Douglas  held  the  Sheriffship 
of  Lanark,  Sir  Philip  Meldrum  of  Banff,  Maurice  Grant  of 
Inverness,  and  John  Ochterlony  (de  Huchtrelonny)  of  Forfar. 
The  list  of  Sheriffs  at  Aberdeen  is  very  perfect,  although  tliat  of 
other  counties  is  so  intermittent  at  this  time,  owing  to  the  fact 


300    ORiam  and  history  of  the  high  court  op  justiciaby. 

that  during  the  first  half  of  the  foarteenth  century  great  disputes 
occurred  as  to  the  second  tithes  payable  to  the  Bishops  of  that 
diocese.  This  led  to  the  disputants  having  official  excerpts  made 
from  Exchequer  Bolls,  now  lost ;  and  these  excerpts  were  engrossed 
in  the  chartulary  of  Aberdeen,  whence  the  information  can  still 
be  obtained.  But  even  had  this  not  been  so,  the  Exchequer  Bolls 
show  that  in  1343  Sir  Robert  Keith,  Marischall  of  Scotland,  was 
Sheriff,  since  at  the  end  of  an  entry  for  a  subsequent  period  there 
is  noted  the  following:  '' Memorandum  quoa  heredes  domini 
Boberti  de  Keth,  marescalli  Scocie  tunc  vicecomitis  de  Abreden 
(sic)  debent  per  exitum  compoti  ejusdem  quondam  domini  ^berti 
redditi  apud  Dunde  xj  die  Augusti  anno  etc.  quadragesimo  tertio 
£15,  15s.  Id." 

The  preparations  which  David  11.  made  for  his  ill-fated  invasion 
of  England  in  1346  were  marked  by  a  tragedy  of  that  brutal 
character  only  too  common  throughout  several  centuries  of  Scottish 
history.  Allusion  is  made  here  to  the  occurrence,  because  William, 
Earl  of  Boss,  who  in  the  monastery  of  Elcho  so  foully  murdered 
Banald  MacBuari,  was  within  two  years  of  the  perpetration  of 
the  crime  Justiciar  north  of  the  Forth.  Once  the  deed  was  done, 
Boss  and  his  men  withdrew  from  the  Boyal  army,  and  retired  into 
the  mountains;  but  David  marched  southwards,  and  in  a  few 
weeks  was  a  prisoner  in  England  after  the  total  overthrow  of  his 
forces.  Despite  this  misfortune,  the  circuits  of  the  Justiciar  seem 
to  have  continued,  though  the  Earl  of  Boss,  perhaps  as  the  strongest 
of  the  local  barons  for  the  time,  apparently  received  this  office  in 
the  north.  His  previous  career  sufficiently  marked  his  unfitness 
for  it,  but  he  soon  showed  that  he  was  as  unscrupulous  in  regard 
to  money  as  to  life.  '*  Et  nihil  hinc  de  perquisiiis  trium  curiarum 
justiciarie  per  totum  tempus  compoti/'  says  the  accounting  officer 
tor  1348,  ^*  pro  eo  quod  comes  Bossie  non  permisit  computantem  se 
intromittere  de  eisdem."  In  other  words,  the  Earl  seized  all  the 
proceeds  of  the  Courts,  which  was  only  what  could  be  expected 
when  the  exigencies  of  the  time  had  lea  the  Begent  to  appoint  as 
Justiciar  and  Judge  a  man  whose  proper  place  was  that  of  a 
prisoner  at  the  bar,  charged  with  a  capital  offence. 

During  the  eleven  years  of  King  David's  captivity  we  have  not 
many  facts  to  add  to  our  narrative.  Maurice  Murray,  Earl  of 
StratherUy  seems  to  have  been  about  1355  Justiciar  north  of  the 
Forth,  and  in  the  same  year  mention  is  made  of  Sir  John 
Danyelston,  Sheriff  of  Perth,  and  Sir  David  Wemyss,  Sheriff  of 
Fife ;  but  after  the  king's  release  there  is  somewhat  more  to 
record.  In  1358  a  payment  was  made,  "  Fratribus  de  Perth  ex 
concessu  justiciariorum  in  itinere  sedentium,"  giving  us  the  facts 
that  a  circuit  had  been  held,  and  that  presumably  from  the  use  of 
the  plural  there  was  more  than  one  Justiciar  present  and  taking 
part  in  the  proceedings.  There  also  occurs,  in  1358,  an  entry 
referring  to  the  Earl  of  Boss  during  his  enjoyment  of  the  high 
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judicial  office,  **  et  notandam  qaod  computans  presentarit  literam 
comitis  de  Ross  jasticiarii  infra  balliam  computantis  quod  se 
non  intromitteret  de  exitibus  justiciarie  supradicte  de  qaibus 
respondebit." 

In  the  Parliament  of  David  IL,  held  at  Scone  in  1357,  an  Act 
was  passed  to  provide  for  the  king's  holding  justice  ajres  in  person, 
'*  in  soa  propna  persona,"  in  order  to  do  fuller  justice,  and  at  the 
same  time  to  strike  terror  into  the  hearts  of  the  delinquents,  **  ut 
abstineant  a  maleficiis  suis."  Another  Act  oi  the  same  Parliament 
shows  how  completely  the  system  of  heritable  jurisdiction  had  by 
this  time  taken  its  hold  upon  the  country.  The  object  of  the 
enactment  is  to  provide  for  the  case  of  persons  who  may  have  been 
"  infeodati "  in  the  offices  of  Sheriff  or  (coronator)  Crowner,  and 
from  age  or  other  cause  unable  to  perform  the  duties.  Power  is 
given  to  the  king  to  appoint  fit  and  proper  persons  **  bonos  et 
sufficientes  ministros  ad  exercendum  dicta  officia,**  instead  of  the 
heritable  possessors.  Whilst,  therefore,  the  heritable  system  had 
gained  in  so  short  a  time  so  much  ground,  it  is  apparent  that  its 
inconvenience  and  injustice  were  ali^dy  being  felt. 

The  king  we  find  went  to  the  Justiciar's  Court  at  Perth  in  1359, 
as  appears  from  an  entry  in  the  Exchequer  Rolls  two  years  later. 
'*  Et  m  solucione  facta  burgensibns  de  Perth  pro  expensis  regis 
factis  ibidem  in  itinere  justiciarie  tento  apud  Perth  anno,  eto., 
quinqnagesimo  nono^"  the  sum  paid  being  £12,  lis.  fid. 

There  most  also  have  been  a  deputy  Justiciar  at  Perth  holding 
a  Court  in  1358,  for  25  shillings  and  4  pence  were  paid  to  the 
deputy  of  John  Danyelston,  then  Sheriff,  **  in  expensis  Willelmi 
de  Melgdrum  locum  tenentis  justiciarii  prsadictnm  iter  incipientis 
usque  mandatum  redis  acceperit  de  defectu  dicti  itineris."  This 
Meldmm  probablv  was  a  son  of  the  Justiciar.  In  the  following 
year  occurs  a  curious  licence  by  a  Justiciar  to  introduce  a  robber : 
''Item  allocantur  computanti  pro  nno  amerciamento  vnius 
serviandi  transeuntis  de  licencia  justiciariorum  ad  introducendum 
vnum  latronem  in  eodem  itinere.    408." 

Again,  in  13fil,  there  occurs  a  disbursement  to  William  Earl  of 
DoQgUs  in  part  payment  of  his  expenses  on  his  circuit  as  Justiciar 
at  Edinbargh. 

There  are  also  during  this  reign,  on  several  occasions,  references 
made  to  the  office  of  Justice-Clerk.  These  officers  seem  also  to 
have  been  divided  into  "  north  "  and  •*  south  '*  of  the  River  Forth  ; 
thus  to  William  Chalmer,  in  1369,  a  charter  was  given  of  the 
Justice-Clerkship  by-north  Forth,  '^officium  clerici  rotulorum 
Jasticiarii  ex  parte  boreali  aque  de  Forth  ad  voluntatem  regis ; " 
Md  a  similar  ^ft  to  Adam  Forrest  is  mentioned.  Royal  grants 
seem  also  to  have  been  made  out  of  fines  and  penalties,  as  that 
to  Allan  Lauder  of  "  ane  pension  furth  of  the  justiciarie  be-south 
Forth  '^  (£10),  though  possibly  this  was  salary  as  Jnstice-Clerk,  if 
he  be  the  same  person  mentioned  as  the  donee  of  a  charter  in  1373^ 
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Towards  the  close  of  David's  long  racn  there  are  not  a  few 
references  to  Sheri£b  in  Tarioos  parts  of  Scotland,  and.the  indica- 
tions of  the  growth  of  the  bereditaiy  system  already  alluded  to  are 
tolerably  distinct.     Thus  we  even  find  a  charter  by  Patrick  Earl 
of  March  and  Moraj,  in  1362,  conferring  npon  William  de 
Yallibns  the  offices  **  ▼ioecomitis  et  constabuhrie  de  Elgyn/'  as  if 
it  were  then  acknowledged  that  the  right  to  appmnt  was  in  a  sub- 
ject not  in  the  king,     bometinies  also  lands  were  granted  with  a 
Sheriffship,  as  in  the  case  of  John  Monteith,  at  Clackmannan,  in 
1359,  or  the  keeping  of  a  castle,  as  in  the  case  of  Kinross,  with 
Lochleven  Castle,  granted  to  John  Crichton  a  jear  later.    On  the 
other  hand,  granfo  **  ad  vitam  "  also  occur,  like  those  of  Lanark  to 
**  William  Lord  Dowglass,"  or  Aberdeen  to  Sir  Walter  Moigne. 
The  Lothian  Sheriffdom,  as  such,  existed  in  1368,  for  Simon 
Preston  is  styled  ^Yicecomes  de  Laudonie.*'    Among  the  other 
Sheri&  about  this  time  are  found  an   Urquhart  at  Cromarty ; 
another  Andrew  Bnthirgask,  probably  a  son,  at  Perth ;  Malcolm 
Flemj-ng  at  Dumbarton,  with  the  custody  of  the  castle ;  a  Kerr  in 
Bosburghshire,  a  Keith  in  Kincardineshire,  and  a  Fotheringfaam 
at  Banff. 

In  the  proceedings  of  the  Parliament  at  Scone  in  1368,  are 
recorded  certain  appeals  from  the  judgments  of  the  Court  of  the 
Justiciar  at  Forfar  held  shortly  before  (nuper).  This,  though 
perhaps  already  an  usual  thing,  is  the  first  record  we  haye  found  of 
an  appeal  to  Pariiament  from  a  Circuit  Court  The  matter  in 
question  does  not  here  signify,  as  it  related  merely  to  a  dispute 
between  Sir  Dayid  Annand  (de  Anand)  and  the  Eurl  of  Boss,  but 
reference  is  made  to  a  recent  decision  by  Sir  Robert  Erskine,  as 
Justiciar  at  Dundee,  and  as  we  know  Alan  Stewart  was  Justiciar 
in  1362  North  of  the  Forth,  and  Erskine  in  1358,  there  seem 
probably  to  haye  still  been  two  Justiciars  in  this  district.  Another 
appeal  firom  the  Justiciars'  Courts  to  Pariiament  is  found  in  the 
same  year,  the  judgment  haying  been  giyen  at  Edinburgh ;  whilst 
in  1369,  the  Justiciars'  decisions  at  Peebles,  Edinburgh,Dumbarton, 
and  Dumfries,  were  all  brought  under  review,  though  no  names  of 
the  Judges  are  given.  C'Omplaints,  however,  seem  also  to  have 
been  at  this  time  continually  made  against  the  Justiciars,  all  of 
whom  were  in  1369  summoned  before  Parliament  to  answer  for 
tlieir  conduct. 

Yet  one  other  event  in  connection  with  the  administration  of 
justice  during  David  n.^s  reign  is  especially  worthy  of  notice, 
and  that  is  the  appointment  of  a  Committee  in  the  Parliament  of 
Perth  in  1369,  **ad  ea  que  conoemunt  communem  justidam.*' 
This  evidently  was  the  first  step  towards  a  permanent  Judicial 
Committee,  which  grew  into  the  Supreme  Court  of  Justice,  and 
still  may  be  traced  in  the  title  of  **  The  Lords  of  Council  and 
Session.^  No  doubt  the  result  was  a  Civil  Court,  but  at  the  outset 
there  did  not  exist  anv  such  distinction  as  we  know  in  modern 
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times  between  the  criminal  and  civil  law.  When,  a  few  years 
later,  Sobert  II.  had  succeeded  his  uncle  on  the  throne,  there 
occurs,  under  express  reference  to  the  precedent  of  the  last  reign, 
a  similar  selection  of  a  Committee  at  the  Parliament  of  Scone, 
1371 :  ^  Electi  f  uerunt  quidam  per  generalem  et  unanimum  con- 
sensum  et  assensum  trium  oommunitatum  congre^tarum  ad  ea 

3ue  concemnnt  communem  justiciam,  videlicet  judicia  contra- 
icta,  questiones  et  querelas  que  per  parliamentum  terminari 
deberent  discucienda  et  determuanda/'  The  line  between  the 
Justiciar  and  the  Civil  Judge  was  growing  broader,  and  little  more 
than  half  a  century  later  the  first  attempt  to  establish  a  Supreme 
Civil  Jurisdiction  was  made,  but  the  privileges  of  the  barons,  the 
constant  wars  abroad,  and  the  incessant  party  struggles  at  home, 
placed  criminal  jurisdiction  at  a  great  disadvantage. 

We  may  perhaps  convenient^  at  this  stage  venture  upon  a 
digression  which,  although  it  relates  to  a  subject  not  hitherto 
noticed,  has  a  certain  bearing  upon  the  history  of  the  administra- 
tion of  the  criminal  law  at  this  period.  In  the  fourteenth  century 
there  still  existed  curious  subdivisions  of  those  districts  we  know 
now  as  counties.  These  subdivisions  went  apparently  by  the  name 
of  *'  shires,"  and  seem  to  have  been  in  several  instances  pretty 
numerous.  Thus  an  examination  of  the  old  accounts  for  1360 
shows  us  in  that  year,  William  the  son  of  Martin,  Walter  the  son 
of  Michael,  and  Thomas  Waldhaue  as  *^  collectores  tercie  con* 
tributionis  infra  septem  shiras  vicecomitatus  dc  Perth,"  and  these 
three  men  account  at  Perth  for  the  sums  received  by  them  in  their 
official  capacity.  This  particular  contribution,  we  learn  elsewhere, 
was  levied  to  raise  the  ransom  for  the  release  of  King  David  II. 
from  his  captivity  in  England,  and  evidence  exists  that  the  3rd 
instalment  of  the  sum  fixed  was  paid  at  Berwick  on  24th  June 
1360,  the  first  and  second  having  been  punctually  met  in  1358  and 
1359.  The  question,  however,  which  we  are  concerned  to  answer 
is  what  can  be  meant  by  the  seven  shires  of  the  Sheriffdom  (vice- 
comitatus) of  Perth  t  A  subsequent  entry  gives  us  at  least  some 
negative  information,  for  the  same  collectors  give  in  accounts  *'  pro 
qaartario  de  Starmund  **  (Stormonth),  *'  et  oe  quartario  Athohe  " 
(Athol),  ''et  de  quartario  super  Ylef  "  (Isla),  **  et  de  quartario  sub 
Ylef"  (Oowry),  '*et  de  quartario  septem  schirarum."  It  is 
therefore  pretty  clear  that  we  must  at  once  exclude  from  the  dis- 
trict of  the  ''  Seven  Shires  "  these  other  portions  of  the  present 
coanty  specified,  namely  Stormonth,  Athol,  and  Oowry,  divided 
into  '*  above  "  and  ''  below  "  Isla.  These  three  great  districts  were 
recognised,  certainly  at  least  as  early  as  the  days  of  William  the 
Lion,  as  distinct  divisions  of  Perth,  and  it  is  a  singular  coincidence, 
to  say  the  least  of  it,  that  the  ecclesiastical  apportionment  of  the 
country  created  for  each  of  them  a  deanery.  That  inquiries  of 
this  sort  are  involved  in  all  kinds  of  uncertainty  and  difficulty  no 
one  can  doubt  who  has  even  attempted  to  fathom  their  mysteries, 
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but  the  apparent  recognition  of  such  divisions  for  purposes  of 
taxation  may  reasonably  be  referred  to  the  convenience  of  adapt- 
ing to  revenue  purposes  divisions  already  known  in  matters 
ecclesiastical ;  whilst,  again,  we  may  be  led  to  conjecture  that  the 
astuteness,  as  well  as  the  propagandist  spirit  shoiKH  by  the  early 
founders  of  the  western  or  later  Christianity  in  Scotland,  would 
naturally  induce  them  to  follow  tribal  boundaries,  and  assign  to 
the  territories  of  each  petty  kinglet  or  chieftain  a  distinct  clerical 
organisation  of  its  own.  We  know,  however,  that  from  this 
district  of  the  **  Seven  Shires,"  there  should  also  be  excluded 
Strathurd,  Glendochart,  Stratheme,  Monteith  and  Glenlyon  *^  qne 
est  infra  abthaniam  de  Dull,"  and  a  reference  to  the  map  of  Perth- 
shire shows  at  once  within  what  moderate  compass  these  *^  seven 
shires  "  must  have  been  embraced.  It  is  perhaps  scarcely  necessary 
to  mention  that  in  1370  one  person,  Alexander  Abercromby 
(de  Abircromby)  (elsewhere  named  as  Sheriff  of  Perth),  collected 
the  revenue  in  Stormonth,  John  Barclay  (de  Berclay)  acting  in 
the  same  capacity  in  the  ''  Seven  Shires  ;**  whilst,  again,  in  1373, 
the  collectors  ^*  super  Ilef,  and  those  for  Gowry  sub  Ilef,"  and  for 
*'  Stormound  "  are  not  the  same  persons  as  those  for  the  **  Seven 
Shires,"  although  all  accounted  to  Thomas  Wauchope(de  Walchop), 
Sheriff  apparently  of  the  whole  county,  those  facts  being  sufficient 
proof  if  all  other  were  wanting  that  **  shire "  had  then  a  very 
limited  signification. 

Probably,  indeed,  the  expression  was  originally  nsed  often  in 
connection  with  burghs  and  their  surroundings,  so  that  only  by  a 
gradual  process  did  tne  word  come  to  be  synonymous  with  jurisdic- 
tions of  the  vicecomites,  and  ultimatelv  with  the  bounds  of  modem 
counties.  One  of  the  earliest  Scottish  charters  existing  is  that  of 
King  Edgar  to  the  priory  of  Coldingham,  which  must  have  been 
granted  between  lOltS  and  the  end  of  1106,  and  in  tJiia  deed 
reference  is  made  to  *'  Coldinghamshire  "  in  these  terms,  ^  insuper 
etiam  statui  hominibus  in  Goulynghameschire,"  etc.  Many  other 
instances  occur  of  the  same  kind  of  thing.  Thus,  about  1290,  we 
find,  **  Cadyou  (Cadzow)  Syr,"  and  amongst  earlier  documents 
are  mentioned  *'  Dunfermlingshire,  Dolorshire,  and  Newbum- 
shire,"  also  shires  of  Musselburgh,  Gaitmilk,  and  Gelland.  The 
foundation  charter  of  Arbroath  Abbey  gives  us  '^  Aberbrothoch 
(Arbroath),  Dunechyn  (Dunnichen),  Kingoldrum  (Kincaldram )/' 
and  *'  Athvn,"  to  add  to  the  list,  which  may  be  swelled  further  by 
"  Herberthschire,''  "  Scoon,"  perhaps  one  of  the  seven  shires  of 
Perth,  and  *'  Kinghom,"  no  doubt  one  of  the  four  (or  five)  shires 
included  in  Fife.  Another  shire  is  mentioned  in  the  accounts 
preserved  in  the  Exchequer  Rolls  for  1880,  ^'compotum  cristini 
clerici  mari  scire  de  Donyn  (Dunning  t)  redditum  apud  Dande 
vij^  die  Junii  anno  Domini  millesimo  ccc™®  octogesimo  coram 
Thoma  de  Walchop  Patricio  de  Innerpefyr  burgensi  de  Dunde  et 
Johaune  SoUo  secretario  domini  comitis  de  Stratheme."    From 
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this  it  seems  probable  that  over  each  shire  there  was  a  *^  mair/'  and 
certainly  there  were  four  "maii-s"  of  Fife  in  1388,  *^et  qnatnor 
maris  pro  feodis  suis  £4."  Amongst  the  lands  in  Fife  confirmed 
by  James  IV.  in  1511  to  Sir  David  Wemys  of  Wemys  and  his 
heirs  is  "  Wemys-schire."  Lastly,  we  may  give  anotner  entry 
under  the  year  1380,  "  compotum  Johannis  filii  Gregorii  redditnm 
dicto  die  ut  supra  '  de  firmis  syrarum  de  Cref e  (Crieff)  et  Foulis.' " 
It  is  not  an  unreasonable  surmise  that  Scoon^  Dunning,  Crieff,  and 
Foulis  were  four  out  of  the  seven  shires  of  Perth,  and  possibly 
Wemys,  Kinghom,  Dunfermline,  and  *' Muckhartshire/'  namecl 
in  an  Act  of  Parliament  as  late  as  1489,  are  among  those  of  Fife. 
Besides  tiiese  there  were  also  Butherglen,  Jedburgh,  Dingwall, 
Forres,  Aucbterarder,  Athol,  and  Traquair,  all  of  which,  except 
the  first,  have  at  one  time  or  another  been  recorded  as  seat« 
of  a  *'  vicecomes,"  a  fact  which  strengthens  the  view  that  these 
shire  divisions  were  in  some  way  intimately  connected  with  the 
administration  of  justice.  Bute  was  at  this  time  part  of  Argyle, 
though  Baliol  had  paved  the  way  for  the  separation ;  Renfrew 
had  not  yet  been  severed  fi*om  Lanark;  the  Sheriffdom  of 
Edinburgh  (or  Lothian  as  it  began,  at  least  by  1367,  to  be 
again  called)  included  expressly  the  Bailiaries  of  Haddington 
and  Linlithgow;  and  the  otewartry  of  Kirkcudbright,  it  is  clear 
from  the  frequent  allusions  to  it,  formed  nominally  a  part  of 
the  shire  of  Dumfries,  although  under  a  **  steward  '*  of  its  own. 
Even  as  late  as  1509  certain  lands  in  Kirkcudbrightshire  are 
described  in  the  Register  of  the  Great  Seal  as  being  "  in  dominio 
Oalvidie,  senesc.  Kirkcudbrycht,  vic-Drumfres."  Similarly  at 
this  time  the  Stewartry  of  Annandale  was  regarded  as  distinct 
from,  though  included  within,  the  Sheriffdom  of  Dumfries,  and 
btrathem  occupied  a  like  position  in  its  judicial  relations  with  the 
county  of  Perth.  Before  passing  from  this  interesting  subject 
it  may  be  well  to  recall  the  fact  that  in  England,  at  least  in 
the  north,  similar  divisions  existed  at  one  time,  and  we  may  still 
trace  them  in  such  terms  as  ^*  Hallamshire,"  even  now  applied 
to  part  of  Yorkshire,  and  synonymous,  if  we  remember  rigntly, 
with  a  diocesan  division ;  or  **  Islandshire,"  close  to  the  Border, 
and  to  Norham,  for  so  long  a  portion  of  the  Scottish  kingdom. 

Apart  from  his  undoubted  personal  bravery,  perhaps  the  most 
tliat  can  be  said  for  David  II.  is  that  he  was  the  son  of  his  father. 
Daring  his  long  and  feeble  reign,  Scotland  certainly  was  in  all 
matters  retn^ipracle,  and  in  none  more  so  than  in  the  administration 
of  justice.  By  degrees  all  the  higher  judicial  posts,  including  the 
Sheriffships,  had  been  filled  by  the  great  nobles,  whose  turbulence 
and  family  quarrels  rendered  them  anything  but  impartial  adminis* 
trators  of  what  little  law  they  knew ;  and  in  the  reign  of  his  suc- 
cessor, Robert  II.,  the  first  of  the  House  of  Stewart,  these  evils 
were  intensified.  When  we  scan  the  list  of  those  who  did  homage 
to  the  new  king,  in  1371|  at  his  coronatioUi  a  large  number  of 
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immes  can  be  obtained  otherwise  known  to  be  tliose  of  Justiciars 
and  Sherififs.  Tiius  the  Earl  of  Doaglas,  Justiciar  south  of  the 
Forth,  and  Sir  James  Lindsay,  north  of  the  Forth,  were  both  pre- 
sent :  Sir  William  Keith,  Marischall,  Sheriff  of  Kincardine,  and 
Thomas  Hay,  Constable  of  Scotland,  and  Sheriff  of  Peebles,  also 
attended,  along  with  such  men  as  the  Sheriffs  of  Edinburgh,  Simon 
Preston  ;  Aberdeen,  Sir  Alexander  Fraser ;  Forfar,  Robert  Bam- 
say ;  Argyll,  Gillaspic  Campbell ;  Ayr,  William  Conynghame  and 
Walter  Ogilvy ;  Lanark,  Kobert  Dalzell ;  Stirling,  Robert  Nor- 
man ville  (deputy) ;  Kinross,  John  Crichton.  To  these  names  no 
doubt  others  might  be  added,  but  almost  all  of  them  represented 
great  families  then  (many  of  them  still)  territorially  connected 
with  the  districts. 

(7'o6eeoiiltiiii0(i) 


La,  Legge  Inglese  md  FallimerUo  (1883).  Volgarizzata  dall*  Aw. 
Salyatore  Sacerdote,  e  preceduta  da  un  Ragguaglio  sul 
Diritto  Comparato.  Torino,  1885.  {The  JEnglishBan^iiptcy 
Act  of  1883.  Translated  into  Italian  by  Salvatore  Sacf.r- 
DOTE,  Advocate,  with  an  Introduction  on  the  Comparative 
Jurisprudence  of  the  Subject.    Turin,  1885.) 

A  CERTAIN  interest  attached  to  the  i^ecent  deliverance  of  the 
Lord  Chancellor  against  the  codification  of  the  Commercial  Law, 
as  it  formed  probably  the  last  protest  against  the  newer  views 
which  will  be  made  by  the  occupant  of  any  eminent  position  in 
the  profession.  The  discussion  of  the  question  of  codification  is 
almost  closed.  It  has  lasted  for  well-nigh  a  century,  and  for  long 
there  were  great  names  to  be  found  among  the  combatants  on 
both  sides.  It  is  now,  however,  scarcely  possible  to  find  a  jurist 
of  note  who  is  not  satisfied  that  codification  has  become  a  necessity ; 
and  it  is  in  the  very  branch  of  the  law  in  which  the  Lord 
Chancellor  thought  progress  impracticable  that  the  neatest 
advance  has  been  made.  It  requires  much  to  make  some  English 
lawyers  move,  and  they  have  a  fashion  of  thinking  with  self- 
satisfaction  that  they  are  taking  an  independent  line,  when  they 
are  simply  following  the  rest  of  the  world  at  a  distrace.  Even 
for  England,  which  has  been  the  last  nation  to  take  up  codifica- 
tion, the  question  is  practically  settled.  The  admission  that  the 
so-called  ^'  piecemeal  '  codification  is  beneficial  admits  everything ; 
and  the  proposal  to  deal  with  a  great  subject  in  this  insignificant 
manner  merely  shows  either  lack  of  statesmanlike  vigour  or 
^ance  to  acquiesce  in  a  new  order  of  ideas.  In  the  *'  piece- 
fashion,  such  as  it  is,  two  important  branches  of  Commercial 
ave  already  been  codified — namely,  the  Law  of  Bills  of 
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Exchange,  and  the  Law  of  Bankruptcy.  At  intervals  more 
branches  may  be  added  in  the  same  way,  until  it  be  seen  that  the 
labour  of  codifying  the  whole  law  must  be  faced  on  a  definite  plan 
and  on  an  adequate  scale,  if  anjrthing  like  a  rate  of  progress  is  to 
be  attained  which  will  benefit  this  or  the  next  generation. 

Every  addition  to  the  mercantile  codes  of  the  world  is  a  step  in 
advance  to  the  making  of  an  international  commercial  code. 
When  law  has  been  codified,  it  becomes  intelligible  not  only  to 
the  natives  of  the  country  to  which  it  belongs,  but  also  to 
foreigners.  Uncodified  law  is  always  much  t«o  vague  for  any 
one  to  apprehend  who  has  not  during  long  years  become 
imbued  with  its  spirit,  but  codified  law  is  so  clear  and  distinct 
that  he  who  runs  may  read.  While  uncodified  law  has  thus 
a  very  narrow  field  of  interest,  codified  law  has  one  of  great 
width.  A  proof  of  this  is  to  be  found  in  the  attention  paid 
by  foreigners  to  the  two  codes  already  passed  in  this  country. 
The  Bills  Code  has  been  made  the  subject  of  several  commentaries 
and  more  than  one  translation.  Mr.  Sacerdote  of  Turin,  an 
eminent  Italian  commercial  lawyer,  translated  it  some  time  ago 
into  Italian,  and  he  now  follows  with  a  translation  of  the  Bank- 
ruptcy Code,  which  he  has  made  all  the  more  valuable  by  prefixing 
to  it  a  lucid  commentary.  In  his  introduction,  Mr.  Sacerdote 
gives  a  brief  outline  of  the  history  of  English  Bankruptcy  Law, 
and  an  account  of  the  changes  introduced  by  Mr.  Chamberlain's 
statute,  with  a  discussion  of  the  bearings  of  its  enactments  upon 
international  law,  and  a  comparison  of  its  provisions  with  those  in 
force  in  other  European  countries.  The  whole  makes  a  learned 
and  interesting  contribution  to  the  higher  study  of  the  law. 

In  the  historical  part,  Mr.  Sacerdote  describes  the  *' chaos" 
which  preceded  Lord  Brougham's  Act  of  183L  He  then  briefly 
refers  to  the  Acts  of  1842,  1865,  and  1869,  noting  with  amaze- 
ment that  between  1825  and  1883  not  less  than  forty  statutes 
were  passed  by  the  British  Parliament  on  the  subject  of  bankruptcy 
-—a  clear  enough  proof  that  the  piecemeal  mode  of  progress  is 
not  altogether  a  saving  of  trouble.  He  then  describes  tne  passing 
of  the  Act  of  1883,  awarding  high  praise  to  Mr.  Chamberlain, 
and  declaring  that  the  Act  has  a  just  title  to  the  name  of  Code. 
In  the  second  part  he  specifies  the  main  novelties  which  the  Act 
of  1883  introduces — noticing,  among  other  things,  the  institution 
of  oflScial  curators  or  receivers,  the  abolition  of  the  difference 
between  traders  and  non-traders,  the  allowing  of  an  award  of 
bankruptcy  at  the  instance  of  the  debtor  alone,  and  the  public 
examination  of  the  bankrupt.  Of  these  subjects  the  one  which 
Attracts  most  of  his  attention  is  the  institution  of  the  official 
receivers,  which  is  the  greatest  novelty,  and  is,  in  fact,  peculiar 
to  England.  In  it  he  recognises  a  reasonable  attempt  to 
separate  administrative  from  judicial  functions,  and  he  anticipates 
from  it  benefits  which  the  supervision  of  the  bankruptcies  by  the 
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local  judges  (which  is  the  course  followed  elsewhere)  could  not  be 
expected  to  give.   In  the  third  part,  which  deals  with  international 
questions,  he  notices  the  effects  of  the  English  law — (firstly),  in 
making  persons  bankrupt  who  are  not  ^British  subjects;    and 
(secondly),  in  including  under  English   bankruptcies   property 
situated  beyond  English  jurisdiction.    As  bankruptcy  ought  to 
operate  internationally,  he  recognises  to  a  certain  extent  the  pro* 
priety  of  the  first  of  these  effects,  and  to  it«  full  extent  the 
propriety  of  the  second.     He  points  out,  in  passing,  that  the 
provision  that  an  English  bankruptcy  shall  carry  immoveables  in 
Italy,  is  a  departure  from  the  old  rule  that  immoveables  require 
to  be  transferred  according  to  the  lex  lod,  but  he  approves  of 
it,  and  expresses  confidence  that  the  English  Courts  will  pay  to 
Italian  declarations  of  bankruptcy  the  same  respect  which  they 
expect  Italian  Courts  to  pay  to  the  English.    In  the  fourth  part, 
Mr.  Sacerdote  compares  in  considerable  detail  the  various  pro- 
visions of  the  English  Bankruptcy  Act  with  those  in  force  in 
other  countries  of  Europe,  with  the  exception  always  of  Scotland. 
He  points  out  that,  in  emitting  non-traders  to  the  benefits  of  the 
Act,  England  has  followed  the  German,  Austrian,  and  Swedish 
Codes,  and  gone  against  the  French,  Italian,  Belgian,  and  other 
Codes  which  have  followed  the  Code  Napoleon,     u  Itimately,  he 
makes  it  clear  that  the  Teutonic  simplicity  on  this  point  must 
prevail.      He  then  gives  the  provisions  maae  in  other  countries 
for  doing  the  duties  attributed  in  England  to  the  official  curator 
or  receiver  and  to   the   trustee.      He   also  compares  the  pro- 
visions of  the  English  Law  as  to  privileged  creditors  with  those  of 
other  countries,  and  enters  into  various  other  matters  which  it 
Hvould  take  us  too  much  space  to  enumerate.    He  concludes  the 
introduction  by  giving  a  list  of   the  English  works,  some  two 
dozen  in  number,  whicn  have  appeared  on  the  Bankruptcy  Act ; 
and  in  the  footnotes  will  be  found  references  to  some  of  the 
leading  foreign  discussions  upon  it.    Among  these,  his  own  must 
hencetorth  occupy  a  prominent  place. 

The  reason  why  Scottish  Law  finds  no  place  in  the  comparisons 
instituted  by  Mr.  Sacerdote  is  plain  enougn.  The  Scottish  Law  of 
Bankruptcy  never  was  fully  codified,  and  even  the  portion  that 
ultimately  took  something  of  the  shape  of  a  code  has  recently  lost 
it.  Professor  George  Joseph  Bell,  perhaps  the  most  distinguished 
Scottish  lawyer  that  this  century  has  produced,  drafted  a  com- 
plete code  of  our  Bankruptcy  Law,  but  he  was  not  able  to  get 
it  adopted  by  any  one  who  had  political  power,  and  his  project 
failed.  What  was  done  in  place  of  it  was  to  pass  such  provisions 
as  were  absolutely  necessary  for  the  liquidation  of  insolvent  estates, 
and  leave  the  rest  of  the  Law  in  the  nebulous  condition.  The 
Act  of  1856  was,  however,  when  it  passed,  something  like  com- 
plete upon  its  particular  branch.  Since  its  date,  somewhere  about 
a  dozen  of  Acts  of  Parliament  and  Acts  .of  the  Supreme  Court 


REVIEWS.  30d 


have  been  passed  in  amendment,  and  the  Law— especially  that 
relating  to  the  winding-up  of  small  estates — ^is  undoubtedly  con- 
fused. The  mode  in  which  some  of  the  recent  Acts  have  been 
drafted  was  also  unfortunate.  The  Scottish  Law  requires  consoli- 
dation, and  the  time  is  not  far  off  when  some  one  may  earn  to  himself 
a  repotation  by  passing  a  Scottish  Bankruptcy  Code.    Many  im- 

EroTements  are  unquestionably  required,  and  of  these  some  may 
e  borrowed  from  the  English  Code.  Whether  we  are  to  adopt 
the  novelty  of  official  receivers,  it  is  as  yet  too  soon  to  say,  but 
that  some  strengthening  of  the  administrative  department — and  in 
particular  of  tne  hands  of  the  accountant  in  bankruptcy  —  is 
needed,  no  one  who  knows  will  dispute.  Improvements  may  also 
be  adopted  from  some  of  the  foreign  codes ;  and  it  were  much 
to  be  wished  that  by  adequate  translations  of  them  on  the  plan 
of  those  made  by  Mr.  Sacerdote  from  our  laws,  we  could  become 
as  generally  and  as  quickly  acquainted  with  the  improvements 
which  foreicrners  make,  as  they  become  acquainted  witn  any  that 
we  may  make.  J.  D.  W. 


The  Law  of  (he  Domekie  Selations :  indiiding  Husband  and  Wife, 
Parent  and  Childj  Guardian  and  Wardy  Infants^  and  Master 
and  Servant.  By  William  Pindbb  Everslet,  B.C.L., 
M.A.,  of  the  Inner  Temple,  Barrister-at-Law.  London : 
Stevens  &  Hughes. 

The  title  of  this  book  is  familiar  to  Scottish  lawyers.  The  author 
has  not  merely  taken  the  title  of  Lord  Eraser's  book,  but  has  also 
treated  of  the  subjects  contained  in  the  '^  Personal  and  Domestic 
Relations "  in  the  same  order.  The  way  in  which  Mr.  Eversley 
has  performed  his  task  calls  for  strong  terms  of  approval,  for 
indeed  his  work  is  one  of  a  very  meritorious  character.  The  law 
is  laid  down  with  clearness  and  exactness.  There  is  condensed  in 
this  volume  the  import  of  many  hundreds  of  decisions  and  the 
results  of  recent  legislation.  The  author,  in  treating  of  subjects 
such  as  the  Scottish  law  (to  which,  of  course,  he  must  be  com- 
paratively a  stranger),  has  fallen  into  no  blunders ;  and,  what  is 
still  more  surprising,  he  entertains  rational  views  upon  Inter- 
national Law,  far  in  advance  of  the  usual  notions  of  the  English 
lawyer,  who,  in  general,  knows  nothing  of  any  law  but  his  own. 
Hence  this  book  will  prove  useful  not  merely  to  the  people  in 
England,  but  also  to  those  of  other  countries.  A  Scottish  lawyer, 
'for  example,  is  often  required — owing  to  the  close  intercourse 
between  the  two  countries — to  ascertain  what  is  the  mode  of 
entering  into  marriage  in  England; — what  are  the  powers  of 
guardians;  what  are  the  riglits  or  disabilities  of  minors,  etc. 
Information  in  regard    to  these    matters,  no    doubt,  could    be 
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obtained,  but  only  after  consultation  of  several  books.    Here  it  is 
all  condensed  and  ready  to  his  hand. 

Now,  haying  thus  expressed  an  opinion  as  to  the  value  of  the 
work,  it  is  our  province  and  duty  to  criticise  it,  and  to  point  out 
any  defects  that  are  apparent.  This  process  we  undertake  to  da 
only  very  slightly,  and  with  the  utmost  good  feeling  towards  the 
author  and  his  book.  He  has  interweaved  with  his  exposition  of  posi- 
tive law,  short  historical  accounts  of  the  progressive  stages  through 
which  the  law  of  marriage  has  gone,  all  of  which  are  quite  accurate 
and  very  interesting ;  and  he  has  also,  while  stating  the  common 
law,  noticed  and  recorded  with  great  accuracy  tlie  changes  effected 
upon  it  by  the  three  statutes  called  the  '*  Married  Women's 
Property  Acts,**  These  Acts  have  entirely  revolutionized  the  law 
as  to  property,  as  between  husband  and  wife.  The  two  Acts 
of  Parliament  upon  this  subject  which  apply  to  Scotland,  have 
not  gone  so  far  as  the  English  statutes  in  extinguishing  the  hus- 
band's rights ;  and  in  neither  country  yet  has  the  full  effect  of 
the  great  change  on  the  common  law,  effected  by  these  statutes, 
been  felt.  The  decisions  on  the  subject  have  not  been  numerous 
either  in  England  or  in  Scotland,  although  in  the  immediate  future 
such  questions  will  no  doubt  arise. 

The  first  objection  we  take  to  the  book  is,  that  it  consists  of 
1097  pages  and  is  3^  inches  thick.  Of  course  it  is  quite  im- 
possible to  read  such  a  volume,  without  laying  it  on  tne  table 
Defore  you — ^which  is  much  to  be  regretted,  seeing  that  it  was 
quite  unnecessary  to  extend  the  volume  to  such  a  bulk.  This  has 
been  caused  simply  by  reason  of  the  fact,  that  the  author  has 
adopted  leaded  type  in  nis  pages,  and  has  followed  the  old-fashioned 
custom  of  putting  marginal  notes  to  indicate  the  meaning  of  his 
text.  If,  instead  of  this  process,  he  had  put  these  marginal  notes, 
in  italics,  in  the  text,  at  the  beginning  of  the  sentence,  and  if  he 
had  discarded  leaded  type,  he  would  have  got  into  each  page 
one-fourth  more  matter  than  he  has  at  present.  Lord  Eraser 
has  sinned  in  the  same  way  as  this  author  has  done, — at  all 
events  in  his  latest  edition,  where  he  has  employed  leaded  type. 
The  treatise  on  Htisband  and  Wife  would  have  been  400 
pages  less  than  it  is,  if  it  had  been  otherwise  printed,  and  we 
all  would  have  had  the  benefit  of  this,  in  a  corresponding  dimi* 
nution  of  the  price.  Lord  Fraser  has,  however,  avoided  the  mar- 
ginal notes,  which,  with  the  leaded  type,  have  increased  the  bulk 
of  the  volume  we  are  reviewing  to  double  the  size  that  it  ought 
to  be.  No  one  wishes  a  treatise  on  law  to  be  printed  in  the  same 
manner  as  a  book  intended  for  the  drawing-room  table.  It  is  a 
mere  tool  of  business,  to  be  looked  at,  and  consulted,  and  then 
thrown  aside.  The  model  of  a  printed  law  book  is  that  of  Mr. 
Foard's  treatise  on  the  Law  of  Merchant  Shipping  and  FreigU. 
"^here  is  not  in  that  book  a  half-inch  of  space  wasted ;  and  one 

>s  not  the  less   appreciate  a  very  learned  work,  because   you 


BEVIEW8.  311 

can  get  all  the  law  within  a  moderate  compass.  There  never 
was  a  greater  abuse  of  leaded  type,  in  English  law  books,  than 
in  the  case  of  the  Law  Heparts*  Anything  more  absurd  than 
the  way  in.  which  these  reports  are  printed,  can  scarcely  be  con- 
ceived. Wherever  it  is  possible  to  carry  a  report  over  to 
another  page, — although  it  should  be  only  two  lines, — this  is  done, 
and  the  rest  of  the  page  is  blank.  This  is  called  ^'/o^"  by  the 
printers,  and  the  blank  page  is  paid  for  to  them,  as  if  it  were  all 
printed  matter.  If  a  judge  concurs  with  his  brother  in  an  opinion, 
there  is  forthwith  a  blank  of  one-fourth  of  an  inch  before  his 
name,  and  a  bUnk  of  one-fourth  of  an  inch  after  his  name,  and  all 
that  we  get  for  this  space  of  waste,  are  the  words,  '*  Lord  A.  con- 
curred.'' Then  if  a  case  is  referred  to  in  argument  at  the  bar  by 
one  counsel,  and  referred  to  again  bv  the  opposing  counsel,  you 
have  at  the  bottom  of  the  page  a  reference  to  the  report  twice 
over ;  and  if  it  be  referred  to  by  the  judges  who  decide  the  case, 
you  have  all  the  references  over  again,  each  reference  occupying  a 
line.  All  this  "  fat "  is  made  for  the  purpose  of  swelling  out 
the  reports  to  a  number  of  volumes,  so  as  to  justify  the  annual 
charge  made  for  them.  But  no  ordinary  house  can  contain  the 
amount  of  volumes  which  the  law  reporters  turn  out  every  year* 
We  will  require  to  build  out-houses  on  our  back-greens,  so  as  to 
contain  them ;  or  if  there  be  occasion  to  flit  from  one  house  to 
another,  there  will  be  needed  as  many  camels  to  transport  them, 
as  were  required  for  the  transport  of  the  many  treatises  of  the 
Roman  lawyers,  which  Tribonian  boiled  down  into  the  Pandects. 
We  must,  in  self-defence,  go  back  to  the  Lcnc  Journal  Bcporta  or  to 
those  of  the  Law  Times.  As  at  present  conducted,  the  Law 
Reports  are  a  burden  and  a  nuisance.  If  they  were  reduced  to 
two  volumes  a  year,  which  they  could  be  without  impairing  their 
efficiency,  one  would  not  grudge  the  payment  of  the  four  guineas 
of  annoid  subscription,  and  could  find  accommodation  for  them 
without  building  out-houses. 

But  we  have  departed — in  our  indignation  at  the  Law  Reports 
— ^from  the  proper  subject  of  our  article,  and  therefore  we  must 
return  to  the  consideration  of  Mr.  Eversley's  book.  We  say  it 
with  great  satisfaction,  that  we  have  noticed  very  few  statements 
of  the  law  to  which  we  can  take  exception,  but  there  are  some 
which  we  must  bring  under  his  notice  with  the  view  to  his 
second  edition.  At  page  80,  he  says  that  "  triennial  cohabitation  " 
is  required  before  a  suit  of  nullity  on  the  head  of  impotency  can 
be  brought ;  but  this  has  been  recently  decided  by  the  House  of 
Lords  not  to  be  necessary  in  any  case.  He  says,  at  page  89,  that 
''affinity  by  the  law  of  England  must  be  created  by  marriage,  and 
carnal  intercourse  is  not  sufficient."  This  is  an  imperfect  state- 
ment of  the  law.  All  that  the  case  of  Wing  v.  Taylor  decided 
was  simply,  that  if  a  man  had  carnal  intercourse  with  the  mother 
of  his  wife  before  her  marriage,  this  did  not  constitute  affinity,  so 
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fk»  to  annul  the  marriage  which  the  man  subsequently  entered  into. 
It  was  undonbtedly  the  rule  of  the  canon  law,  and  was  formerly  the 
)aw  of  Scotland,  tnat  such  illicit  intercourse  dirl  constitute  affinity ; 
but  all  this  was  changed  at  the  Reformation.  The  case  of  WiTig 
V.  Taylor  settled  simply  this, — that  the  rule  of  the  canon  law 
which  regarded  this  as  affinity,  was  not  law  in  England.  The 
error  into  which  the  author  has  fallen  is  in  saying  that  affinity 
arises  from  marriage.  We  take  the  law  to  be  different  from  this, 
as  stated  by  Lord  Fraser  in  his  treatise  on  Husband  and  Wife  as 
follows :  "  Relationship  by  affinity  arises  from  marriage  conntm-' 
nutted  by  copula^  and  renders  the  one  spouse  as  nearly  related  by 
affinity  to  the  relations  of  the  other,  as  that  other  is  to  them  by 
consanguinity.  ...  If  the  marriage  has  not  been  consummated 
by  sexual  intercourse,  there  is  no  affinity  between  either  spouse 
and  the  relations  of  the  other.  80  that  if  a  man  married  a  woman, 
and  she  dropped  dead  after  the  ceremony  in  the  church  or 
drawing-room  where  she  was  married,  the  man  could  on  the 
morrow  legally  marry  her  mother."  Pothier  says  in  his  treatise 
on  the  CoTitract  of  Marriage,  section  152,  that  this  was  not  the 
civil  law.  But  he  states  that  it  was  the  canon  law :  '*  Le  droit 
Civil  fait  r^sulter  du  mariage  Taffinit^ ;  conjungendcB  afitUtatis 
eatbsa  fit  ex  miptiia,  II  ne  distingue  pas  s'il  a  etk  consomm£  ou 
non.  Le  droit  Canoniqiie  la  fait  r^ulter  de  la  consommatioa  da 
mariage  par  le  commerce  charnel.  La  raison  est  prise  de  la  lot 
du  Levitique  qui  defend  le  mariage  avec  la  femme  de  notre  parent, 
parce  qu*elle  est  devenue  une  mSme  chair  avec  lui.  De  \k  il  sait 
que,  losqu'un  mariage  a  ^t^  dissons  avant  la  consommation,  il  n'y 
a  pas  proprement  affinity  entre  Tun  des  conjoints  et  ies  parents  de 
I'autre." 

The  result  is  that  the  author  must  qualify  his  statement, — ^by 
saying  that  affinity  is  constituted  by  marriage  consummated  by 
copula.  In  regard  to  another  matter,  we  observe  that  he  atill 
retains  the  old-fashioned  mode  of  speaking  of  persons  marrying  in 
fravd  of  their  own  law.  They  cannot  marry  in  consequence  of 
certain  impediments  according  to  the  law  of  their  domicile,  and 
they  go  abroad  and  marry  according  to  the  law  of  a  country  where 
there  are  no  such  impediments.  Lord  Mansfield  was  the  author 
of  the  doctrine  that  no  man  could  go  abroad  and  marry  infrtmdem 
of  the  law  of  the  domicile.  At  aU  events  he  made  the  nse  of  the 
phrase  familiar.  But  this  mode  of  speech  has  long  been  extinct. 
All  the  Gretna  Green  marriages  were  in  fraitdem  of  the  law  of 
domicile,  and  they  were  upheld,  because' they  were  valid  by  the 
law  of  the  place  of  contract.  A  man  does  not  commit  a  fraud  by 
marrying  anyi^ehere  he  pleases  :  he  is  in  the  exercise  of  his  legal 
right  in  so  doing.  The  author  does  not  notice,  at  page  122,  where 
he  treats  of  marriages  in  the  chapels  of  British  ambassadors  abroad, 
'"nportant  question  which  has  been  raised  in  foreign  countries 
the  validity  of  such  marriages  in  the  place  of  celebration. 
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when  they  are  not  entered  into  according  to  the  law  of  the  country 
of  celebration.  The  Supreme  Court  of  Wurtemberg  have  decided 
that  a  marriage  contract  entered  into  in  the  ambassador's  chapel 
(according  to  the  British  Acts  of  Parliament)  at  Wurtemberg,  was 
no  marriage  at  all ;  and  the  Pope  (by  the  Roman  curia)  recently 
decided  that  the  marriage  of  a  ocottish  landed  proprietor  with  an 
English  lady  at  Brazil,  according  to  all  the  forms  of  the  Church  of 
England  conform  to  the  British  statutes,  was  null,  because  the 
forms  of  the  celebration  of  matrimony,  as  prescribed  by  the 
Council  of  Trent,  which  were  in  existence  in  Brazil,  had  not  been 
followed. 

We  next  come  upon  the  statement,  "If  the  husband  or  wife 
wilfully  abstain  from  each  other's  society,  and  refuse  to  cohabit, 
such  conduct  may  be  the  ground  of  judicial  separation."  He  is 
here  dealing  with  the  common  law  of  Enc^land ;  and  let  it  be  said 
also,  the  common  law  of  Scotland  ;  but  this  is  not  accurate  as  a 
statement  of  the  common  law,  which  is  this.  "  To  say,"  says  Lonl 
Stowell, "  that  the  Court  is  to  grant  a  separation  because  the  hus- 
band has  thought  fit  to  separate  himself,  would  be  to  confirm  the 
desertion  and  to  gratify  the  deserter,  and  the  Court  would  then 
become  the  perpetual  instrument  of  these  voluntary  and  illegal 
separations.  I  can  never,  therefore,  make  desertion  a  ground  of 
separation,  though  in  conjunction  with  acts  of  cruelty  it  frequently 
is*'  (Evans,  1  Hag.  C.  R.  120).  No dcmbt  the  Act  20  and  21  Vict, 
cap.  85,  sec.  16,  allowed  judicial  separation  to  be  granted  in  the 
event  of  desertion  for  two  years ;  but  this  does  not  justify  the 
statement  of  the  anthor  as  to  the  common  law.  Passing  onwards, 
we  find  a  statement  to  the  effect  that  the  husband  is  entitled  to 
change  his  domicile,  and  that  the  wife's  domicile  changes  with  his, 
and  then  comes  this  remark :  ''  But  the  change  must  be  carried 
oat  with  an  honest  purpose,  and  with  no  intention  of  obtaining 
increased  rightn  over  her  property."  Now  this  is  clearly  bad  law, 
I  am  a  Scotsman,  and  I  want  to  exclude  my  wife  from  the  jus 
rdictm  which  she  has  by  the  law  of  Scotland.  I  change  my 
domicile  to  England,  according  to  the  law  of  which  she  has  no 
title  to  ju8  relictm.  There  can  be  no  doubt  that  she  is  cut  out  of 
this  right,  because  I  had  the  absolute  right  to  change  my 
<lomicile  at  my  pleasure,  and  it  is  irrelevant  to  inquire  into  my 
motives. 

The  author  has  a  comment  upon  a  very  extraordinary  judgment 
of  the  English  Court  of  Appeal,  which  is  deserving  of  special 
notice, — a  kind  of  judgment  which  is  a  godsend  to  legal  writers. 
Upon  these  kind  of  judgments  such  writei*s  use  all  their  gifts  of 
sarcasm  and  rebuke  for  years;  subsequent  judicial  dicta  nibble 
the  precedents  away  bit  by  bit;  and  finally, — ^like  the  famous 
judgment  of  the  twelve  judges  of  England  in  Ldlei/a  case, — they 
are  overruled.  Such  a  honne  houche  as  this  was,  of  course,  not 
"eglected  either  by  Mr.  Eversley,  or  by  Lord  Eraser  before  him, 
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In  the  case  of  Sottomayor  v.  De  Barros  (3  P.  D.  1,  47  L.  J. 
P.  &  D.  23),  the  Court  declared  a  marriage,  entered  into  in 
London,  between  two  persons  who  were  first  cousins,  to  be  nnll, 
because  their  domicile  was  in  Portugal, — according  to  the  law  of 
which  persons  so  related,  could  not  marry  without  papal  dispensa- 
tion,  which  had  not  been  obtained.     And  this  sentence  of  nullity 
was  pronounced,  notwithstanding  that  a  marriage  between  first 
cousins  was  peHPectly  valid  by  the  law  of  England,  the  place  of 
celebration.    The  author  challenges  the  soundness  of  this  decision, 
and  declares  that  it  is  contrary  to  all  former  precedents.     **  Which 
law,"  he  says, — "that  of  the  domicile,or  that  of  the  place  of  celebra- 
tion, do  the  principles  of  international  jurisprudence  require  shoald 
prevail   and   govern   the   contract  t      Clearly  the   lea   loci  ede- 
brationts,    A  marriage  valid  by  the  law  of  the  place  where  it  is 
celebrated,  ought  to  be  valid  everywhere,  is  an  axiom  of  interna- 
tional law.**    A  State  may  impose  restrictions  upon  its  own  citizens 
either  within  or  without  its  own  territories  ;  but  it  has  no  right  to 
call  upou   another  independent   State    to    give   efi'ect  to  such 
restrictions,  which  would  amount  to  a  virtual  surrender  of  its 
independence  and  supremacy  within  its  own  borders.     Then,  too, 
in  what  way  is  the  domicile  of  foreigners  to  be  ascertained ;  and 
must  it  be  a  domicile  as  defined  by  English  law  or  by  the  foreign 
law  ?     Lord  Fraser,  in  commenting  on  this  decision  before  Mr. 
Rversley,  argued  thus :  ''  The  decision  ignores  the  judgment  of  the 
English,  Scotch,  and  Irish  Courts  sustaining  the  marriages  in 
Scotland  of  English  minors,  who  came  to  Scotland  to  evade  the 
provisions  of  Lord  Hardwicke's  Act  of  1753,  and  of  Irish  minors 
who  came  for  the  purpose  of  evading  the  Irish  Act,  9  Geo.  II. 
cap.  11.    The  decision  of  the  full  Court  of  Probate  and  Divorce 
in  Simonin  v.  Mediae  is  also  got  rid  of  by  saying  that  the  challenge 
in  that  case  referred  to  the  ceremony  and  not  to  the  capacUy. 
Two  domiciled  French  persons  were  married  in  London.    Their 
marriage  was  null  by  tne  law  of  domicile,  because  they  had  not 
obtained  the  consent  of  parents ;  but  the  English  Court  held  it  to 
he  valid,  because  it  was  valid  according  to  the  place  of  solemniza- 
tion.    It  is  said  by  Lord  Justice   Cotton   that  the  consent  of 
parents  must  be  regarded  as  a  part  of  the  ceremony.     Now,  if  this 
he  so,  what  is  meant  by  the  capadiy  of  a  man  or  woman  to  marry  t 
It  does  not  mean  mental  capacity,  nor  physical  capacity  ;  it  refers 
simply  to  an  impediment  which  the  law  imposes  upon  the  person 
in  reference  to  marriage,  and  it  does  not  appear  very  clearly  how 
a  law  forbidding  first  cousins  to  marry,  and  a  law  forbidding 
minors  to  marry  without    consent    of   parents,  can  be  brought 
under    different  categories.     The  inconveniences  of  the  law    of 
domicile  are  at  once  seen,  if  the  case  be  assumed,  of  the  parties 
having  different  domiciles.    A    Portuguese    man   may  have    a 
-nale  cousin  domiciled  in  England,  and  in  that  case  which  law 
lomicile  is  to  be  selected  ?     Would  the  marriage  in  England  of 
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the  English  girl  be  invalid  because  the  law  of  the  Portague^e 
({omicile  of  the  man  incapacitates  him  from  marrying  her?  Lord 
Justice  Cotton  reserved  his  opinion  in  regard  to  this  ciase,  but 
indicates  that  in  such  a  case  the  law  of  England  would  sustain 
this  marriage,  because  the  declaring  it  invalid  would  cause 
injustice  to  an  English  subject.  What  is  this  but  creating  &11I 
introducing  the  most  arbitrary  dogma,  in  order  to  save  the  rule  of 
the  law  of  domicile  when  its  consequences  are  pointed  out  ?  If 
the  law  of  domicile  fs  to  be  adopted,  it  must  be  carried  out  to  its 
loo;ical  result ;  and  the  marriage  between  the  domiciled  Portuguese 
and  a  Scotch  woman  or  English  woman  must  be  annulled,  because 
one  of  the  parties  lies  under  an  incapacity  to  marry.  It  is  very 
obvious  that  this  must  lead  sometimes  to  distressing  consequences. 
A  foreigner  living  in  this  country  for  years  may  retain  his  foreign 
(lomicile.  The  statutory  disqualifications  under  which  he  lies  oy 
the  law  of  his  native  country  may  be  totally  unknown  in  the  place 
of  his  residence ;  and  yet,  if  this  judgment  of  the  Appeal  Court 
be  good  law,  the  marriage  so  entered  mto  in  Scotland  or  England, 
with  a  woman  of  either  of  these  countries,  would  be  null,  and  the 
issae  illegitimate.'' 

We  had  noted  many  other  passages  in  this  book  for  commenda- 
tion and  approval ;  but  we  have  said  enough  to  show  that  it  is  one 
that  ought  to  be  added  to  a  lawyer's  Ubrary.  In  any  future 
edition,  the  author  ought  in  his  treatise  on  Master  and  Servant  to 
inclade  the  law  of  Master  and  Workman.  No  part  of  the  statutory 
legislation  applicable  to  these  is  given» — a  clear  defect,  which 
leaves  the  most  important  branch  of  the  subject  of  the  laws  as  to 
laboar,  unexplained. 


A  Treaiise  on  the  Law  of  the  Statute  of  Frauds,  and  of  other  like 
Enactments  in  force  in  the  United  States  of  America  and  in 
the  British  Empire.  By  Uenrt  Reed,  of  the  Philadelphia 
Bar.  In  Three  Volumes.  Philadelphia :  Kay  &  Brothers, 
Law  Booksellers,  Publishers,  and  Importers.     1884. 

This  elaborate  treatise  in  which,  as  in  all  the  best  English  and 
American  law  books,  nothing  is  omitted  which  case  law  can  do 
for  the  elucidation  of  the  subject,  is  also  of  interest  to  the  jurist 
of  other  countries,  and  to  practising  lawyers  even  in  countries 
which,  like  our  own,  have  rejected  the  most  noted  rule  of  the 
Statute  of  Frauds  by  which  writing  is  in  general  required  to  prove 
the  sale  of  goods.  The  question,  What  contracts,  acts,  or  facts  shall 
for  the  purposes  of  law  be  proved  by  writing  only,  and  what  may 
be  proved  by  witnesses,  is  one  sure  to  present  itself  in  every 
system  of  jurisprudence.  Nor  is  it  a  question  quite  so  easy  to 
answer.    The  lawgiver  of  the  future  will,  if  he  is  wise,  gather 
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what  he  can  of  warning  or  instruction  from  the  partial  and  imper- 
fect answer  given  by  the  English  statute  of  Charles  II.,  which 
still  nominally  governs  the  decision  of  English  Courts  of  Law,  and, 
from  this  treatise  it  appears,  nearly  the  whole  of  the  United  States, 
so  large  has  been  their  importation  of  English  law.  It  must  be 
recollected  that  there  are  other  rules  in  English  law  as  to  proof 
by  writing,  and  the  Statute  only  deals  with  parts  of  the  subject. 
By  a  singular  coincidence,  well  calculated  to  aid  the  argument  of 
those  who  regard  law,  as  Goethe  did,  as  an  hereditary  and  per- 
petual disease,  almost  simultaneously  with  the  appearance  of  these 
three  large  volumes, — great  part  of  which  is  devoted  to  the  17tli 
section  of  the  Statute,  requiring  writing  to  prove  sales  of  chattels 
above  £10  in  value, — ^a  learned  English  judge,  Mr.  Justice  Stephen, 
and  a  learned  English  professor,  Mr.  Pollock,  while  rewriting  the 
Statute  in  order  to  bring  it  into  conformity  with  the  case  law 
and  the  enlargement  of  its  scope,  effected  by  Lord  Tenterden's 
Act  (9  Geo.  I V .  cap.  14),  as  a  specimen  of  the  Act  of  Codifica- 
tion, state  their  doubts  whether  this  part  of  the  Statute  has  not 
been  tacitly  repealed  by  the  practice  of  merchants.  Mr.  Justice 
Stephen  is  evidently  in  favour  of  its  repeal,  regarding  it,  as  many 
other  distinguished  lawyers  have  done,  as  a  cover  for  fraud.  But 
while  this  has  been  the  view  of  one  school  of  lawyers,  another 
has,  from  the  time  of  Lord  Nottingham  downwards,  strongly  ap- 
proved its  policy,  and  regi-etted  rather  the  exceptions  from  the  rale, 
established  by  the  Statute  reauiring  writing  in  all  the  classes  of 
transactions  which  it  deals  with.     These  are  brieflv  stated : — 

1.  Leases  and  other  contracts  or  agreements  as  to  estates  or 

interests  in  land  of  the  nature  of  freehold,  with  an  excep- 
tion of  certain  leases  not  exceeding  three  years.  (Sees. 
1,  2,  and  3.) 

2.  Promises  or  agreements  by  an  executor  or  administrator  to 

bind  himself  to  answer  damages  out  of  his  own  estate. 
(Sec.  4  (1).) 

3.  Promises  of  the  nature  of  guarantees.     (Sec.  4  (2).) 

4.  Agreements  upon  consideration  of  marriage.     (Sec.  4  (3).) 

5.  Agreements  with  reference  to  the   sale  of  land  or  any 

mterest  in  land.     (Sec.  4  (4).) 

6.  Agreements  not  to  be  performed  within  a  year  of  their 

date. 

7.  Devises  of  land,  and  revocations  of  such  devises.     (Sees.  5 

and  6.) 

8.  Declarations  of  trust  and  assignments  of  trust  whether  of 

land  (sec.  7)  or  otherwise  (sec.  9). 

9.  Contracts  for  the  sale  of  goods  exceeding  the  sum  of  ten 

pounds  sterling.    ,(8eo.  17.) 
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10.  Wills,  when  the  estate  exceeds  the  valae  of  £30,  with  an 

exception  in  favour  of  soldiers  and  mariners.    (Sec.  19.) 

11.  Bevocations  of  wills.     (Sec.  22.) 

There  are  some  other  proyisions  relative  to  English  procedure, 
bat  the  above  are  the  whole  of  those  relating  to  tne  subject  with 
which  Mr.  Reed  deals — the  requirement  of  writing  and  the 
exclusion  of  parole  evidence.  It  is  quite  necessarj  to  state 
the  contents  ot  the  Statute,  and  we  think  it  would  have  been  well 
if  Mr.  Keed  had  given  a  short  summary  of  it.  The  Statute, 
however,  is  no  doubt  assumed  to  be  well  known  by  all  American 
and  English  lawyers,  and  it  is  printed  in  the  appendix  to  this  work. 
When  we  compare  the  rules  oi  Scottish  law  as  it  now  stands,  they 
will  be  found  not  to  differ  greatly  in  general  result  from  those  of 
the  English,  with  the  one  marked  exception  that  the  sale  of 
corporeal  moveable  property,  whatever  its  value,  may  be  proved 
by  parole.  Following  the  order  of  the  above  summary  of  the 
Statute  of  Frauds,  the  Scottish  law  may  perliaps  be  thus  generally 
stated : — 

1.  All  agreements  relative  to  land  require  writing,  with  the 

exception  of  leases  for  less  than  a  year. 

2.  This  IS  a  quite  special  case,  and  has  no  equivalent  in 

Scottish  law. 

3.  The  common  law  of  Scotland  was  somewhat  complicated 

with  reference  to  the  proof  of  guarantees,  or  cautionary 
obligations  as  they  are  usually  called,  and  great  weight 
was  attached  to  ret  irUerventtLSy  or  part  performances,  even 
in  cases  where  writing  was  usually  requisite.  But  the 
Mercantile  Law  Amendment  Act  has  assimilated  the 
Scottish  to  the  English  law  in  this  respect,  and  now  all 
such  obligations  must  be  "  in  writing,  and  subscribed  by 
the  persons  undertaking  such  guarantee,  security,  or 
cautionary  obligation,"  or  by  ** some  person  duly  authorized 
by  him  to  that  effect"  (19  and  20  Y ict.  c.  60,  sec.  6). 

4.  Marriage  itself,  if  constituted  by  the  interchange  of  present 

consent,  or  by  habit  and  repute,  can  be  proved  by  parole ; 
but  marriage  contracts  which  contain  agreements  in  con- 
sideration of  marriage  require  writing. 

5.  Agreements  with  reference  to  the  sale  of  land  require 

writing. 
C.  There  is  no  general  rule  in  Scottish  as  in  English  law  that 
contracts  not  to  be  performed  within  a  year  must  be 

J»roved  by  writing,  but  two  important  contracts,  viz.  leases 
or  more  than  a  year  (Dickson,  sec.  548),  and  contracts 
of  service  for  more  than  a  year  (sec.  564),  must  be  proved 
by  writ,  and  cannot  be  proved  either  by  parole  or  oath  of 
reference  to  the  opposite  party. 
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7.  BeqaestB   (wliich    are  equivalent    to    the    English    term 

deyises)  of  land,  or  the  revocation  of  sach  bequests,  require 
to  be  proved  by  writing. 

8.  Trust  can  only  be  proved  by  the  writ  of  the  trustee  when 

it  is  directly  constituted  (1696,  o.  25 ;  Dickson,  sec.  574). 
The  case  of  a  constructive  or  resulting  trust  is  an 
exception,  but  there  is  a  similar  exception  m  the  Statute 
of  Frauds.     (Sec.  8.) 

9.  The  provision  of  the  Statute  of   Frauds  (sec.  17)  which 

requires  writing  to  prove  sale  of  goods  exceeding  £10  in 
value,  with  the  many  subtle  distinctions  established  by  the 
law  of  England  as  to  What  constitutes  a  sale  t  What 
are  goods?  and  What  equivalents,  instead  of  a  memoran- 
dum in  writing,  are  admitted  ?  has  no  place  in  the  law  of 
Scotland. 
10  and  11.  Wills  and  their  revocation,  otherwise  than  by 
cancellation  in  Scotland  as  in  England,  require  writing, 
for  the  exception  of  legacies  to  the  extent  of  £100  Scots 
(£8,  6s.  8a.)  is  trivial,  and  has  its  equivalent  in  the 
exception  of  the  English  statute  when  the  value  of  the  sum 
left  oy  will  is  under  £30. 

While  the  law  of  the  two  countries  is  thus,  with  the  single 
exception  of  the  sale  of  eoods,  practically  identical,  two  points  in 
the  law  of  Scotland,  which  have  not  yet  been  mentioned,  require 
to  be  kept  in  view,  in  order  to  the  clear  understanding  of  this 
subject. 

The  first  is,  that  in  all  cases  where  writing  is  not  required  for 
the  constitution  of  the  contract  or  obligation,  but  only  as  evidence 
or  proof  of  its  existence,  the  law  of  Scotland  admits  the  oath  of 
the  adverse  party  as  an  equivalent. 

This  oath  on  reference,  which  was  borrowed  from  the  Civil 
Law,  is  not  applicable,  however,  to  any  of  the  cases  contained  in 
the  Statute  of  Frauds,  with  the  single  exception  of  declarations  of 
trust,  which  the  Scottish  Statute  (1696,  c.  25)  expressly  allows  to  be 
])roved  by  oath  of  the  writer,  while  the  English  law  does  not 
admit  this  equivalent 

It  does,  however,  apply  to  several  cases  in  regard  to  which  the 
Scottish  law  is  stricter  than  the  English  in  the  mattei*  of  evidence, 
and  usually  requires  written  proof.     These  are  :— 

1.  Anomalous  or  unusnal  contracts,  whose  terms  are  such  as 
cannot  be  safely  left  to  the  testimony  of  witnesses,  but 
when  the  oath  of  the  opposite  party  is  deemed  sufficient, 
according  to  the  maxim  that  **  an  oath  is  the  end  of  strife." 
This  is  evidently  a  somewhat  vague  and  flexible  category 
of  cases,  and  we  do  not  wonder  that  Mr.  Reed  has  found 
it  difficult  to  follow  the  decisions  of  the  Scottish  Courts, 
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which  have  indeed  varied  both  in  the  expression  and 
application  of  this  rule. 
The  most  recent  decision  of  authority  has  restricted  at  least 
the  rule,  as  stated  by  Mr.  Erskine,  with  regard  to 
innominate  contracts  which  have  no  nomen  juris,  and 
confined  it  to  contracts  **of  an  unusual  and  anomalous 
character"  (L.  Deas),  <'  in  which  the  material  stipulations 
are  not  of  a  usual  kind,  and  do  not  flow  naturally  from 
the  contract." — ^L.  P.  Inglis  (Forhes  v.  CaiVd,  4  Rettie 
1141). 

2.  Proof  of  loan  of  money  beyond  £100  Scot«  can  only  be 

proved  by  writ  or  oath  (Dickson,  sec.  592 ;  Birnie  v. 
Darroch,  4  D.  366).     There  is  no  such  rule  in  England. 

3.  Proof  of  a  promise  to  pay  money  beyond  £100  Scots  is  in 

the  same  position.    Tlie  law  of  Scotland  rejects  parole 

1>roof  (  Walker  v.  Home  or  EUkry  6  Shaw  204)  (which  the 
aw  of  England  admits),  but  allows  oath  as  equivalent  to 
writ.  Bills  and  promissory  notes,  which  may  both  be 
regarded  as  promises  to  pay,  do  not  come,  however,  within 
the  Scottish  rule,  or  within  the  English  Statute  of  Frauds. 
If  in  proper  form,  they  are  valid  in  both  countries  by  the 
simple  signature  of  the  party  bound,  but  this  depends 
upon  their  common  law  privilege,  now  made  statutory 
(45  and  46  Vict  c.  61). 

4.  Proof  of  a  promise  of   marriage,  in  order  to  constitute 

marriage  by  connection  on  the  faith  of  the  promise,  also 
requires  writ  or  oath  as  the  mode  of  proof;  but  the  law  of 
England,  not  allowing  marriage  to  be  so  constituted,  has, 
of  course,  no  equivalent  to  this. 

5.  Gratuitous  promises,  ix.  promises  to  do  something  without 

consideration,  cannot  by  the  law  of  Scotland  oe  proved 
otherwise  than  by  writ  or  oath,  unless  they  form  part  of 
a  contract  which  can  be  proved  by  parole  (Dickson, 
sec.  595).  But  this  is  not  properly  a  case  in  which  the 
Scottish  law  of  evidence  is  stricter,  for  such  gratuitous 
promises,  unless  made  by  deed  under  seal,  are  alto^ther 
invalid  by  English  law,  which  has  accepted  the  maxim, — 
'^  Ex  n/udo  pacU>  non  oritur  actio" 

The  second  and  more  important  point  which  requires  to  be  kept 
in  view  is  that,  in  cases  where  the  law  of  Scotland  requires  proof 
by  writing,  the  writing  must  either  be  holograph  or  tested  accord- 
ing to  the  rule  of  the  Act  1681,  c.  5, — i.e,  the  writer  of  the  deed 
mast  be  named  and  designed,  and  it  must  be  signed  or  acknow- 
ledged by  the  granter  before  two  witnesses,  who  must  also  be 
named  and  designed  in  the  testing  clause  at  the  conclusion  of  the 
deed. 

Tbe  English  law  is  here  quite  different,  and  the  memorandum. 
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as  the  writing  required  by  the  Statute  of  Frauds  is  called,  is 
valid,  however  informal,  provided  it  is  signed  by  the  person  to  be 
I>ound  by  it.  ^*  I  cannot  recall,"  observed  Mr.  Justice  Maule,  in 
Morton  v.  Copland  (16  C.  B.  535),  "any  document,  which  by 
the  law  of  this  country  requires  to  be  written  entirely  by  the 
persons  to  be  bound  by  it,  a  holograph."  We  observe  that  on 
this  point  Mr.  Reed,  whose  knowledge  of  Scotch  case  law  is 
remarkably  accurate  in  general,  has  fallen  into  the  error  of  sup- 
posing that  the  writ  required  by  Scotch  law  must  be  *^  holograph 
and  attested"  (sec.  377),  and  the  same  mistake  is  repeated  (sec. 
538,  p.  157).  But  these  are  alternative  and  not  cnmulatite 
requirements,  and  if  holograph,  attestation  by  witnesses  is  not 
necessary. 

Another  matter  to  which  allusion  has  not  yet  been  made,  ia 
the  English  doctrine  of  part  performance,  which  in  the  case  of 
sale  of  goods,  where  there  has  been  an  acceptance  of  part  of  the 
goods  sold,  or  payment  of  earnest,  is  an  equivalent  to  writing,  and 
takes  the  case  out  of  the  17th  sec.  of  the  Statute  of  Frauds;  and 
in  equity,  though  not  in  law,  is  generally  deemed  suiBcient  if 
clearly  referable  to  the  contract  to  take  any  case  out  of  that 
Statute.  In  Scotland  this  doctrine  is  of  course  not  required  with 
reference  lo  the  sale  of  goods,  which  can  always  be  proved  by 
parole  ;  and  as  regards  other  contracts  or  agreements,  the  Scottish 
doctrine  of  rei  interventus  is  practically  equivalent  to,  and  has 
perhaps  a  somewhat  stronger  effect  than  tne  English  equitable 
rule  as  to  part  performance.  "It  is  inferred,"  says  Mr.  Bell, 
"  from  any  proceedings  not  unimportant  on  the  part  of  the  obligee, 
known  to  and  permitted  by  the  obliger,  to  take  place  on  the 
faith  of  an  imperfect  contract  as  if  it  were  perfect,  provided  they 
are  unequivocally  left  —  to  the  agreement  and  production  of 
alteration  of  circumstances,  la<is  or  inconvenience  not  otherwise 
irretrievable ; "  "  and  it  applies,"  says  Mr.  Dickson,  "  however  im- 
portant the  subject  may  be ;  as,  f()r  example,  in  verbal  feu  con- 
tracts, verbal  sales  of  heritages,  verbal  constitution  of  servitudes, 
excambion,  and  submission  as  to  heritage  "  (sec.  829).  There  is 
however,  one  exception,  viz.  marriage,  where  the  m  interventta  of 
copula  or  sexual  connection  will  not  suffice  to  validate  a  verbal 
promise,  even  although  it  should  be  unequivocally  proved  to  be  refer- 
able to  the  promise.  The  interventus  of  marriage  will,  however, 
validate  a  marriage  contract  not  in  the  form  required  by  statute 
for  tested  deeds  (Falconer  v.  AfLeodj  8  Shaw  312),  but  not,  it 
is  thought,  a  merely  verbal  contract,  as  the  details  of  such  a 
contract,  like  those  of  a  will,  would  be  deemed  too  special  to  be 
proved  by  parole. 

Such,  then,  are  the  general  features  of  the  law  of  England  and 
Scotland  with  reference  to  the  important  subject  of  the  necessity 
of  proof  by  writing  so  far  as  the  English  law  depends  on  the 
Statute  of  Frauds.    The  law  of  the  different  American  States  is 
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set  forth  in  great  detail  by  Mr.  Reed,  and  nil  the  important 
legislative  enactments  in  each  are  printed  in  his  appendix.  As 
might  be  anticipated,  the  law  of  those  States,  which  is  based  upon 
the  American  civil  law  as  in  Louisiana,  is  nearly  the  same  as  that 
of  Scotland,  while  the  States  which  have  followed  the  English 
law  is  similar  to  that  of  England ;  and  equivalent  rules  to  the 
Statute  of  Frauds  are  either  derived  from  that  Statute,  or  enact- 
ments of  their  legislature  to  the  same  effect. 

As  regards  that  which  we  have  pointed  out  as  the  main  dis- 
tinction between  the  English  and  Scottish  law, — the  requirement 
of  writing  in  the  sale  of  goods  above  the  value  of  £10, — Mr. 
Ueed,  like  Mr.  Justice  Stephen,  doubts  the  propriety  of  the  rule. 
^'  If  the  expression  of  an  individual  opinion  may  be  permitted,"  he 
saysy  '^the  present  writer  suggests  that  an  examination  of  the 
adjudications  contained  in  this  book  would  show  that  a  large 
proportion  of  such  immense  litigation  could  in  future  cases  be 
done  away  with  by  careful  legislation."  "  The  amount  of  money 
which  it  has  cost  to  interpret  the  Statute,  has  often  been 
guessed  at  a  million  sterling,  for  example."  "  The  chattels  clause 
of  the  Statute  has  been  the  one  most  condemned.  It  has  been 
Raid  that  it  is  invariably  disregarded  by  Manchester  traders. 
The  wisdom  of  the  1 7th  sec.  has  been  questioned  by  the  Scotch 
lawyers  also.  There  is  no  such  rule  in  Scotland,  France,  or 
Holland.*'  *'  The  writer  has  no  hesitaticm  in  saying,  that  if  skill 
and  care  were  employed,  a  statute  could  be  drawn  which  would 
set  at  rest  three-fourths  of  the  questions  of  law  connected  with 
the  Statute  of  Frauds."  It  is  a  striking  instance  of  how  con- 
servative the  American  law  is,  that  the  Statute  appears,  from 
this  elaborate  treatise,  to  be  in  viridi  ohservantia  in  most  of  the 
States.  We  agree  entirely  with  the  view  indicated  in  the  remarks 
we  have  quoted.  As  regards  the  sale  of  chattels  or  moveable  goods, 
it  is  quite  contrary  to  the  exigencies  of  business  as  conducted  in 
modern  times  to  require  proof  by  writing.  The  other  cases 
dealt  with  by  the  Statute  are  of  too  miscellaneous  a  character ; 
and  the  Statute,  wide  as  it  is,  deals  only  with  a  part  of  the 
law  relative  to  proof  by  writing.  We  cannot  say  that  our 
Scottish  law,  which  has  to  be  sought  in  a  variety  of  statutes  and 
decisions,  is  in  a  much  better  position.  It  should  not  be  very 
difficult  to  codify  the  law  and  state  clearly  in  what  cases  writing 
is  to  be  deemed  essential,  what  form  of  writing  is  to  be  required, 
and  what  equivalents  aire  to  be  allowed  in  cases  where  writing  is 
as  a  mle  required. 

With  regard  to  Mr.  Reed's  work,  its  great  learning  and  exhaus- 
tive character  (every  part  of  the  subject  except  the  proof  of  wills 
being  elucidated)  must  be  generally  acknowlectged.  But  the  form 
of  the  work  would  have  been  much  improved  had  it  been  a 
treatise  on  written  evidence,  and  not  a  commentary  on  the  Eng- 
lish Statute  of  Frauds  and  its  numerous  progeny  on  the  other 
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side  of  the  Atlantic.  This  mode  of  treating  the  subject  has 
doubtless  been  suggested  by  practical  considerations.  But  that  a 
single  statute  should  require  for  its  exposition  three  octavo 
volumes,  and  the  citation  of  cases — the  names  of  which  cover 
140  pages — ^is  one  of  the  most  cogent  proofs  that  could  be  desired 
of  the  u^nt  necessity  of  codification.  The  whole  civil  law  of 
France,  Germany,  and  Italy  has  been  stated,  it  is  believed,  in 
fewer  words  in  the  codes  of  these  countries,  tlian  has  been 
thought  necessary  for  discussing  this  Statute.  We  regret  to 
have  to  notice,  in  conclusion,  that  the  index  is  drawn  on  a 
very  bad  model.  There  are  far  too  many  cross  references,  and 
the  subjects  chosen  for  leading  heads  are  not  well  selected 
There  is  no  use  in  giving  the  names  of  cases  in  the  general  index 
when  there  is  a  separate  index  of  cases.  It  would  have  been 
much  better,  also,  to  have  had  an  index  of  statutes  instead  of  in- 
cluding these  in  the  general  index.  There  seems  little  use  to  give 
in  that  index  the  prominence  which  is  done  to  the  opinions  of 
the  older  English  judges  on  the  policy  of  the  Statute.  The 
defects  of  the  index  point  to  what  is,  in  our  opinion,  the  chief 
fault  in  an  otherwise  valuable  book-^the  want  of  a  clear  arrange- 
ment of  the  subject  really  treated.  But  we  fear  this  has  been 
the  necessary  result  of  treating  it  in  the  form  of  a  commentary 
on  an  old,  ill-drawn  statute,  and  not  as  a  branch  of  the  law  of 
evidence.  ^«  M. 
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THE  ORR-EWING  CASE. 

( To  the  Editor  of  the  Journal  of  Jurisprudence.) 

Sir, — In  your  numbers  for  March  and  April  there  are  letters 
and  an  article  on  the  Orr^Ewing  case.  Though  of  importance  to 
the  parties  to  the  case,  the  case  is  not  of  such  ffreat  importance  to 
the  public  as  might  at  first  sight  be  expected.  If  the  English 
Courts  are  successful,  no  prudent  Scotch  trustee  or  law  agent 
will  for  the  future  make  up  a  title  to  English  property,  by 
obtaining  a  Scotch  confirmation  impressed  with  the  seal  of  the 
Principal  Court  of  Probate  in  England.  The  old  practice  of 
expeding  confirmation  in  Scotland  for  Scotch  property,  and 
separate  Probate  in  Enffland  for  the  English  funds,  will  again  be 
resorted  to.  The  whole  argument  founded  on  the  seal  of  the 
Court  of  Probate  will  fall  to  the  ground,  for  there  will  be  no 
sealing,  and  the  convenient  and  beneficial  provisions  of  sections 
Vi  and  13  of  21  and  22  Vict  cap.  56,  and  of  42  and  43  of  the  39 
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and  40  Vict  cap.  70  will  be  rendered  a  dead  letter  by  the  rapacity 
uf  English  lawyers, — who,  however^  will  be  baffled, — and  the  only 
resalt  will  be  to  put  Scotch  lawyers  to  inconvenience. 

The  43rd  section  of  39  and  40  Vict.  cap.  70  seems  to  me  of  great 
importance  in  this  matter.  It  specifies  distinctly  the  effect  of 
impressing  the  seal  of  the  Conrt  of  Probate  on  a  confirmation. 
This  effect  is  specially  confined  to  funds  in  England  and  Ireland. 
The  words  are :  **  And  such  confirmation  shall  thereafter  (after 
being  sealed)  have  the  like  force  and  effect  in  England  and 
Ireland  with  respect  to  such  funds  (t.«.  funds  in  England  and 
Ireland)  as  if  probate  and  letters  of  administration  had  been 
granted  by  the  Court  of  Probate."  There  is  not  a  word  said  as 
to  funds  in  Scotland.  Surely  express  words  were  necessary  to 
^ve  English  or  Irish  Courts  jurisdiction  over  these ;  but  where 
the  prev  is,  there  will  the  eagles  (the  English  lawyers)  be 
gathered  together. — I  remain,  your  obedient  servant, 

John  Jeffrat. 


i  ASSUMED  JURISDICTION  OF  THE  ENGLISH 

COURTS  OVER  SCOTSMEN. 

(To  the  Editor  of  the  Journal  of  Jurisprudence.) 

Sir, — It  is  evident  that  Scotsmen  must  make  a  most  deter* 
mined  stand  for  their  rights,  unless  they  are  prepared  to  submit 
to  constantly-recurring  acts  of  oppression  on  the  part  of  the 
English  Courts.  A  very  strong  instance  of  such  an  act  of  oppres* 
!(ion  is  disclosed  in  your  article  on  the  now  famous  Orr-jEwing 
case  in  the  March  number  of  the  Journal^  the  apparent  result  of 
which  is  (as  you  state)  ''  that  an  English  judge  may  effectually 
stQthorize  any  stranger  to  appeal  a  Scotch  decision  to  the  House 
•)f  Lords,  even  although  he  may  be  no  party  to  the  cause  in  which 
it  has  been  pronounced."  In  the  case  under  consideration,  it  was 
within  the  power  of  the  Court  of  Session  (a  power,  be  it  observed, 
conferred  upon  them  by  the  Legislature)  to  grant  or  refuse  leave 
to  appeal  to  the  House  of  Lords ;  and  upon  an  application  being 
made  for  such  leave  by  a  third  person,  in  name  of  one  of  the 
parties  to  the  cause,  the  Court  sisted  process  to  allow  the  real 
appellant  to  become  a  third  party  thereto.  Instead  of  doing  so, 
he  proceeds  most  unceremoniously  with  his  appeal  in  virtue  of 
the  authority  alleged  to  have  been  obtained  from  the  Chancery 
Division  of  the  High  Court  of  Justice  in  England,  and  there 
seems  a  considerable  likelihood  of  the  competency  of  that  appeal 
hein^  sustained  by  the  Court  of  last  resort.  Surely  all  this  is 
in  utter  defiance  of  article  19  of  the  Treaty  of  Union,  which, 
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inter  aHa^  provides  that  the  Enghsh  Courts,  **  after  the  Union, 
shall  have  no  power  to  cognosce,  review,  or  alter  the  Acts  or 
sentences  of  the  judicatures  within  Scotland." 

Indeed,  it  seems  to  me  that  in  dealing  with  the  question  of  the 
assumed  jurisdiction  of  the  English  Courts  over  Scotsmen,  the 
Treaty  of  Union  lias  been  too  little  referred  to,  and  I  venture  an 
opinion,  that  upon  looking  at  the  terms  of  that  Treaty  and  what 
has  followed  upon  it,  it  will  be  found  that  the  assumption  has 
been  made  by  the  English  Courts  alone  and  without  any  coun- 
tenance from  the  Legislature.    Article  19  of  the  Treaty  of  Union, 
above  referred  to,  further  provides  **  that  no  causes  in  Scotland  be 
cognoscible  by  the  Court  of  Chancery,  Queen's  Bench,  Common 
Pleas,  or  any  other  Court  in   Westminster  Hall,"  the  evident 
object  of  which  was  to  protect  Scotchmen  from  being  convened  or 
cited  to  appear  in  any  of  the  English  Courts,  and,  as  will  be 
shown,  that  provision  has  always  been  observed  and  preserved  by 
the.  Legislature.    For  instance,  section  18  of  the  Common  Law 
Procedure  Act,  1852  (15  and  16  Vict.  cap.  76),  provides  that  "  In 
case   any   defendant  being  a    British    subject    is    residing  out 
of    the    jurisdiction    of   the    said    (i.e.   the    English)    Superior 
Courts    in    any  place   except  in  Scotland    or  Ireland^   it   shall 
be  lawful  for  the  plaintiff  to   issue  a  writ  of  summons"   in 
the  form   therein   referred  to.      It  is   upon   tliis    section  that 
the   practice   of  serving  English   writ5   "out  of    the    jurisdic- 
tion"  of  the   English   Courts  is  founded.      That    practice    is 
really  eauivalent  to  the  Scotch  edictal  citation,  and  it  is  a  trite 
observation  to  say  that  such  citation  and  service  are  competent 
out  of  the  jurisdiction — that  is,  out  of  the  territorial  limits  of  the 
jurisdiction — of   the    Scotch    and    English    Courts  respectively 
against  persons  subject  to  these  Courts;  but  surely  no  one  will 
assume  that,  being  so,  they  are  therefore  also  competent  against  a 
person  over  whom  the  Court  to  which  he  is  cited  has  no  jurisdic- 
tion whatever,  either  rcUione  domicilii  or  ratione  rei  siUx.    Yet 
this  absurd  assumption  has  been  made   and  acted  upon  by  the 
English  Courts  in  their  recent  dealings  with  Scotsmen,  and  they 
claim  to  be  supported  therein  by  powers  alleged  to  be  conferred 
upon  them  by  Judicature  Acts  of  1873  and  1875,  and  relative 
Kules  of  Court  to  which  attention  is  now  directed.    The  Supreme 
Court  of  Judicature  Act,  1873  (36  and  37  Vict.  cap.  66),  is  shown 
by  its  title  to  be  an  Act  for  '^  the  better  administration  of  justice 
in  JSnglandj''  and  its  main  object  (Part  i.  sees.  3  and  4)  is  the 
amalgamation  of  the  several  Courts  of  Chancery,  Queen's  Bench, 
Common  Pleas,  etc.,  into  '*  one  Supreme  Court  of  Judicature  in 
England/'   consisting  of    two    permanent  divisions,  viz.,   *'  Her 
Majesty's  High  Court  of  Justice,"  and  "  Her  Majesty's  Court  of 
Appeal."      By  Part  ii.  sec.  16  of  said  Act,  it  is  enacted  that 
'^  there  shall  be  transferred  to  and  vested  in  the  said  High  Court 
of  Justice  the  jurisdiction  which  at  the  commencement  of  this 
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Act  was  vested  in,  or  capable  of  being  exercised  by,  all  or  any  of  ** 
the  previoosly-existing  English  Courts ;  and  by  the  same  section 
it  is  further  enacted  that  '^  the  jurisdiction  by  this  Act  transferred 
to  the  High  Court  of  Justice  shall  include  the  jurisdiction  which 
at  the  commencement  of  this  Act  was  vested  in,  or  capable  of 
being  exercised  by,  all  or  any  one  or  more  of  the  judges  of  the 
said  (previously-existing)  Courts,  respectively  sitting  in  Court  or 
chambers  or  elsewhere."     There  is  not  only  no  repealing  clause  in 
this  Act,  but  section  76  enacts  that  all  existing  Acts  of  Parliament 
relating  to  the  Courts  thereby  amalgamated  shall  thereafter  be 
construed  as  relating  to  the  said  High  Court  or  Court  of  Appeal. 
The  Supreme  Court  of  Judicature  Act,  1875  (38  and  39  Vict 
cap.  77),  which  is  entitled  '*  An  Act  to  amend  and  extend  the 
Supreme  Court  of  Judicature  Act,  1873,"  does  not  in  any  way 
disturb  or  alter  the  enactments  above  quoted ;  in  short,  the  Acts 
of  1873  and  18.75  are  merely  consolidating  and  amending  statutes, 
and  hence  the  extent  of  the  jurisdiction  of  the  High  Court  of 
Justice  remains  exactly  the  same  as  that  of  the  Courts  existing 
previous  to  said  Acts.     This  takes  us  back  to  the  Common  Law 
rrocedure  Act  of  1852,  which  has  not  been  repealed  by  any  sub- 
sequent statute,  and  according  to  it  we  have  already  seen  that 
''service  out  of  tl>e  jurisdiction"   is   incompetent  upon  persons 
resident  in  Scotland.    It  may  be  asked,  How  then  aoes  it  come 
that  such  service  is  made  upon  Scotsmen?   and  the  answer  is, 
That  it  is  made  in  virtue  of  powers  alleged  to  be  conferred  by 
certain  Rules  of  Court,  whicn,  though  scheduled  in  the  Act  of 
1875,  are  practically  judge-made  rules,  and  are  moreover  of  a 
temporary  or  at  least  a  defeasible  nature  in  respect  that  they  can 
he  '*  altered  or  annulled  "  by  a  majority  of  the  judges  in  manner 
specified  in  section  17  of  the  Act  of  1875.    The  purpose  of  these 
rales  is  simply  the  regulation  of  '*  the  proceedings  in  the  High 
Court  of  Justice  and  Uourt  of  Appeal,**  and  thev  cannot  possibly 
confer  and   do  not   confer  powers    beyond   the  scope  of    the 
Judicature   Acts;    and   it  is  to   me    a  matter  of  regret   and 
astonishment   that    Scotsmen    should    allow   themselves    to    be 
oppressed  by  the  English  Courts  upon  so  flimsy  a  pretext  as  that 
SQch  powers  are  thereby  conferred.     I  use  the  words  '*  English 
Courts"  advisedly,  because   I   think   I    have   shown   that   the 
Legislature  has  never  sanctioned  such  a  course ;  on  the  contrary, 
the  Statute  Book  discloses  a  constant  recognition  of  the  provisions 
of  article  19  of  the  Treaty  of  Union,  which  in  itself  is  an  instance 
of  the  practical  result  and  outcome  of  those  first  principles  so  ably 
set  foith  in  "Simplex's"  letter  to  you  of  last  month.     That 
Treaty  was  a  solemn  agreement  come  to  between  two  States  about 
to  become  one,  but  whose  inhabitants  were  desirous  of  preserving 
intact  their  respective  rights  and  privileges,  one  of  the  chief  est  of 
which  was  the  ri^ht  of  being  sued  in  and  made  amenable  to  the 
Courts  of    their  own  country  and   no  other;    and   unless  this 
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privilege  is  to  be  tamely  surrendered,  it  is  the  duty  of  all  Scots- 
men  to  rise  up  in  defence  of  their  constitutional  rights. — ^I  am, 
etc.,  ScOTU?. 


®Iiituars. 


John  Stmons,  Esq.,  Wbiter. — One  of  the  best  known  ami 
roost  respected  of  country  procurators  has  passed  away  in  the 
person  of  Mn  Symons,  who  was  for  long  Dean  of  the  local 
Faculty  in  Dumfriesshire. 

Mr.  Symons  was  a  native  of  Dumfries.  He  was  bom  in  1818, 
his  father  being  a  medical  practitioner  of  note*  Ue  was  educated 
at  the  Dumfries  Academy.  From  the  Academy  he  went  to  Edin- 
burgh to  study  in  medicine.  But  there  his  mind  acquired  a  bias 
towards  the  le^l  profession,  and  he  entered  the  offices  of  Mr. 
Kenneth  M.  Thorbum,  W.S.,  and  subsequently  of  Mr.  John 
Bisset,  S.S.C.  In  1845  he  returned  to  Dumfries,  assistant  to 
Mr.  John  Jackson.  Shortlv  afterwards  he  was  associated  with 
Mr.  Jackson  in  the  firm  of  Jackson  &  Symons,  agents  of  the 
Union  Bank. 

In  1866,  on  Mr.  Jackson  retiring  into  private  life,  the  firm  of 
Jackson  &  Symons  was  dissolved,  and  Mr.  Symons  also  resigned 
his  connection  with  the  Union  Bank.  He  entered  into  partner- 
ship with  Mr.  Samuel  Adamson,  in  his  legal  business,  the  firm 
taking  the  style  of  S.  Adamson  &  J.  Symons.  He  subsequently 
became  agent  for  the  Union  Bank ;  and  he  also  held  the  offices  of 
Clerk  to  the  Lord-Lieutenant,  Treasurer  to  the  Royal  Infirman* 
and  to  the  Crichton  Royal  Institution. 

To  tell  the  simple  truth  of  Mr.  Symons  as  a  man,  a  citizen,  and 
a  lawyer,  would  be  to  draw  the  outline  of  a  character  that  was  in 
every  sense  and  aspect  of  it  admirable.  He  possessed  a  singularly 
well-balanced  mind — strong,  tenacious,  and  wonderfully  ready. 
You  could  never  take  him  aback.  Absorbed  on  one  subject  he 
could  turn  to  another  the  most  diverse  on  the  instant,  and  address 
himself  with  perfect  ease  to  an  effectual  treatment  of  it.  He  was 
well  read  in  general  literature,  a  clear  thinker,  a  smooth  speaker 
of  pregnant  sentences.  We  have  listened  to  him  delivering  in 
his  still  way  short  compact  speeches  that  were  remarkable  alike 
for  ingenuity  of  argument,  aptness  of  illustration,  and  playful 
humour.  What  could  have  been  more  unique  than  the  way  we 
once  heard  him  be-little  the  National  Debt  t  *'  It  is  less  than  the 
capitalized  value  of  our  railroads,"  he  said ;  ^*  and  the  owner  of  a 
large  estate  is  not  usually  thought  to  be  in  a  bad  way  if  he  owes 
no  more  than  the  cost  of  the  avenue  leading  up  to  his  front  door.'' 
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What  more  amusing  than  his  pawky  remark  at  th^  ordination 
dinner  of  the  Rev.  W.  N.  Dodds,  when  appointed  chaplain  to  the 
prison  and  workhouse,  that  he  would  best  establish  his  reputation 
as  a  preacher  by  preaching  his  churches  empty?  As  a  lawyer 
Mr.  Sjrmons  was  the  acknowledged  Nestor  of  the  local  Faculty* 
He  was  ever  ready  to  give  to  his  brethren  of  the  gown  the  benefit 
of  his  reading  and  experience.  None  knew  better  the  uncertainties 
of  law,  and  no  lawyer  was  ever  more  prone  to  counsel  a  client  to 
keep  out  of  its  treacherous  meshes,  or,  being  in  them,  to  effect  a 
compromise,  and  avoid  a  worse  entanglement.  Mr.  Symons  was 
imbued  with  deep  religious  feeling.  His  piety  was  mute,  but 
manifest.  It  revealed  itself,  not  in  conventional  phrases,  but  in 
the  conduct  of  his  life,  which  was  a  modest  example  of  blameless 
moral  rectitude.  As  senior  elder  in  St.  Michael's  Established 
Church,  he  helped  in  many  ways — in  those  ways  in  which  he  felt 
he  could  best  help — to  promote  the  prosperity  of  the  congregation 
and  of  the  Church  of  Scotland,  to  which  in  her  doctrine  and 
worship  he  was  deeply  attached.  His  domestic  relations  were 
such  as  one  could  wish  for  such  a  man  as  Mr.  Symons.  His  home 
was  a  haven  of  rest,  sweetened  by  mutual  affection.  A  community 
is  enriched  by  the  possession  of  a  life  like  his.  It  loses  by  his 
death.  The  truest  tribute  that  can  be  paid  to  his  worth  is  to 
cherish  his  memory  and  his  upright  example. 

Sheriff  Hope,  on  the  first  meeting  of  the  Court  after  Mr.  Symons' 
death,  addressing  the  procurators  of  Court,  said :  '*  Mr.  Vice-Dean 
and  gentlemen,  it  seems  to  me  fitting  that  on  this  occasion   I 
should  express,  on  the  part  of  the  Court,  sympathy  with  you  in 
the  loss  which  you  have  sustained  in  the  person  of  the  head  of 
your  body.     I  see  from  a  note  which  Mr.  M'Kie  has  been  kind 
enough  to  band  me,  that  within  the  last  six  years  no  fewer  than 
eleven  members  of  the  Faculty  have  been  carried  off — some  of 
them  in  ripe  old  age,  others  still  in  the  prime  of  life;  and  within 
little  more  than  three  years  you  have  lost  the  two  gentlemen  who 
have  filled  the  office  of  Dean  between  them  since  I  came  here.    It 
ii  not  my  intention  to  attempt  to  speak  in  detail  of  the  good 
qualities  of  heart  and  head  that  were  possessed  by  your  late  f nend. 
That  has  been  done  exhaustively  in  the  press  by  those  who  knew 
him  better  than  I  did;  and,  in  the  second  place,  I  do  not  feel  com- 
petent, even  if  it  were  necessary,  from  the  fact  that  I  was  not  very 
intimately  acquainted  with  Mr.  Symons.    He  commenced  practice 
as  procurator  here  in  1846,  when  I  was  but  a  schoolboy,  and 
twenty-one  years  of  his  busy  career  were  past  before  I  came  here, 
and  these,  I  believe,  not  the  least  eventiul.    From  this  circum- 
stance, and  also  from  the  fact  that  I  did  not  enjoy  his  friendship 
in  private,  and  of  late  years  he  did  not  appear  before  the  Court, 
my  knowledge  of  him  is  to  a  certain  extent  limited.     But  I  have 
heard  and  seen  enough,  both  from  the  notices  to  which  I  have 
referred  and  from  what  many  persons  said  to   me,   especially 
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daring  his  long  illness  and  since  his  death,  to  convince  me  that  he 
possessed  in  a  remarkable  degree  the  confidence  and  esteem  of  a 
large  namber  of  the  public.  The  appointments  which  he  held  and 
the  large  business  enjoyed  by  his  firm  are  additional  evidences  of 
that.  I  know  no  profession,  unless  it  be  that  of  the  ministry,  in 
which  it  is  of  more  consequence  that  the  members  should  enjoy 
unblemished  character,  should  be  remarkable  for  integrity, 
sound  judgment,  and  good  temper;  and  I  know  no  profession 
— I  think  I  am  justified  in  saying  so — on  which  any  lapse 
on  the  part  of  members,  or  any  deficiency  in  these  respects, 
is  visited  more  severely.  In  fact,  I  think  it  is  the  only  one  in  which 
the  faults  of  members  are  made  unjustly  to  recoil  on  the  general 
body.  In  these  circumstances,  it  is  of  greatest  importance  that  a 
person  holding  high  office,  such  as  the  Dean  of  Faculty,  should  be 
one  commanding  high  respect,  to  whom  every  one  can  look  up.  That 
you,  sir,  and  others  of  the  Faculty  entertained  that  high  respect 
for  Mr.  Symons  is  shown  by  the  fact  that  you  repeatedly  elected 
him  to  that  position,  up  to  the  time  of  his  death.  The  public, 
I  believe,  concurred  in  your  choice.  And  it  is  a  great  matter  for 
the  junior  members  of  the  profession  to  have  one  whose  cha- 
racter was  unblemished,  whose  professional  ability  and  sound 
judgment  were  acknowledged,  to  look  up  to  and  stimulate  them  in 
the  work  of  their  profession.  I  think  it  right  to  express  the 
sympathy  of  the  Court  with  you,  gentlemen  ;  and  I  am  quite  sure 
you  will  all  join  with  me  in  expressing  our  sympathy  with  the 
numerous  friends  and  relatives,  to  whom  this  loss,  although 
{perhaps  tempered  by  the  recollection  of  an  industrious  and 
honourable  life,  must  nevertheless  be  very  severe." 

Mr.  Wright  (Lockerbie),  Vice-Dean  of  Faculty,  said :  "  Permit 
me,  on  behalf  of  the  procurators  of  this  Court,  to  thank  your  lord- 
ship for  the  generous  tribute  which  you  have  paid  to  the  memory 
of  our  late  Dean,  and  to  assure  you  that  your  lordship  has  only 
expressed  the  feelings  which  were  entertained  by  every  member 
of  the  Bar  for  our  deceased  friend.  I  had  the  privilege  of  knowing 
Mr.  Symons  for  upwards  of  twenty-five  years,  during  which  time 
I  had  many  opportunities  of  observing  the  great  ability  which  he 
possessed,  ana  the  high  sense  of  honour  which  characterized  bis 
intercourse  with  all  with  whom  he  came  in  contact.  He  was  in 
every  sense  a  most  honourable  man,  and  he  enjoyed  the  high 
office  of  head  of  his  profession  in  this  county  with,  I  am  sure,  a 
degree  of  unanimity  on  the  part  of  his  brethren  which  his  high 
qualities  certainly  merited,  but  which  was  never  perhaps  witnessed 
in  any  other  instance.  His  unwearied  labours  to  promote  the 
prosperity  of  the  profession  of  which  he  was  so  proud,  and  to 
which  he  was  an  ornament,  showed  also  how  highly  he  valued  the 
distinction  which  his  brethren  conferred  upon  him;  for  no  man, 
as  we  all  know,  has  done  more  tlian  Mr.  Symons  to  secure  ihe 
success  of  those  measures  with  which  we  arc  all  familiar,  and 
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which  have  done  so  much  to  advance  the  interests  and  to  improve 
the  status  of  the  profession.  Our  friend  has  only  the  other  day 
gone  from  among  us,  and  I  shall  therefore  make  no  pretence  of 
proQOuncing  on  this  occasion  any  laboured  eulogium  upon  the 
many  admirable  qualities  for  which  he  was  noted.  It  is  enough 
for  me  to  say  that  we  each  and  all  deeply  lament  his  death  as  a 
great  loss  to  the  profession ;  while  the  senior  members  of  the  bar 
especially,  including  myself,  who  knew  him  so  well,  and  who  have 
so  often  appealed  to  him  for  guidance  in  our*  professional  diffi- 
cultieSy  feel  that  in  him  we  have  lost  a  personal  friend,  on  whose 
valued  advice  and  assistance  we  could  always  rely." 

Thomas  Anderson,  Esq.  of  Watebhead,  Advocate. — ^We 
regret  to  notice  the  death  of  this  gentleman,  who  was  for  many 
years  Sheriff-Substitute  at  Kilmarnock.  He  was  called  to  the 
Bar  in  1831,  and  died  in  his  seventy-fifth  year.  He  retired  from 
office  in  1883,  and  was  succeeded  by  Mr.  David  Hall.  He  was  a 
man  of  very  kindly  disposition,  and  was  a  conscientious  and  pains- 
taking judge.  Though  hardly  known  to  the  present  generation 
in  the  I'arliament  House,  he  was  much  respected  and  liked  in  the 
district  over  which  he  exercised  jurisdiction. 


(ETije  ifiontfj« 


APPOINTMENTS. 

John  Cheyne,  Esq.,  B.A.,  lately  Sheriff-Substitute  at  Dundee, 
has  been  appointed  Sheriff  of  the  united  counties  of  Berwick, 
Roxburgh,  and  Selkirk,  in  room  of  the  late  Sheriff  Pattison.  Mr. 
Cheyne  was  called  to  the  Bar  in  1865. 

JoiiN  Campbell  Smith,  Esq.,  advocate,  succeeds  Mr.  Cheyne 
at  Dundee.     He  was  admitted  to  the  Faculty  in  1856. 

Mr.  Charles  Robertson,  advocate,  late  Treasurer  of  the 
Faculty,  has  resigned  the  office  of  Treasurer  of  the  Chalmers' 
Trust,  which  he  has  held  for  many  years. 

Meeting  of  Faculty  of  Procurators  in  Glasgow, — The  annual 
jS^eneral  meeting  of  the  Faculty  was,  in  terms  of  the  charter,  held 
ill  the  Library,'  on  the  15th  ult.,  at  2  P.M. — Mr.  Colin  D.  Donald, 
Dean  of  Faculty,  in  the  chair.  There  was  a  considerable 
attendance,  notwithstanding  the  inconvenience  arising  from  the 
fact  of  the  day  of  meeting  being  the  term-day.  The  principal 
business  on  the  card  was  the  election  of  office-bearers  and  the 
ballot  for  admission  of  new  members. 
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The  Dean  then  rose  and  said, — ^As  they  were  all  aware,  his  five 
years'  term  of  office  as  Dean  of  Faculty  expired  that  day,  and 
therefore  it  was  necessary  for  the  Faculty  to  elect  a  successor  in 
his  room.  As  it  seemed  to  have  hitherto  been  the  custom  for  the 
retiring  Dean  to  propose  his  successor,  he  had  much  pleasure  in 
now  proposing  a  gentleman  who  appeared  to  him  to  have  every 
qualification  for  the  office,  and  whose  appointment  would,  he  felt 
confident,  give  every  satisfaction,  not  only  to  the  Faculty  itself, 
but  to  the  public  at  large.  Indeed,  his  election  had  already  so 
far  received  the  stamp  of  their  approval,  inasmuch  as  he  some  time 
ago  received  a  numerously  signed  requisition  asking  him  to  allow 
himself  to  be  nominated  for  the  vacant  office.  It  seemed  needless 
for  him  to  take  up  time  in  recounting  Professor  Roberton's 
numerous  qualifications  for  the  Deanship,  for  he  was  well  known 
to  them  all  both  personally  and  by  reputation.  An  accomplished 
scholar,  an  able  and  acute  lawyer,  and  one  who  had  had  a  long 
and  varied  experience  not  only  in  the  general  practice  of  the  law 
as  the  head  oi  one  of  the  most  eminent  legal  firms  in  this  city,  bat 
also  as  teaching  a  very  important  branch  of  it  as  professor  in  our 
University,  he  seemed  to  be  pre-eminently  qualified  to  fulfil  the 
duties  of  the  office.  Professor  Roberton  was,  moreover,  a  man  of 
high  culture,  and  possessed  as  he  was  of  much  courtesy  and  great 
urbanity  of  manner,  he  was  very  popular  in  the  profession  in 
general,  while  his  kindness  to  the  younger  members  of  it  was  well 
known.  With  these  few  and  imperfect  remarks  he  begged  to 
propose  that  Professor  Roberton  be  elected  Dean  of  Faculty,  and 
to  express  an  earnest  hope  that  this  important  institution  may 
continue  as  prosperous  in  the  future  as  it  had  been  in  the  past. 

The  motion  was  seconded  by  Mr.  James  Graham,  and  having 
been  formally  put  to  the  meetin£%  was  received  with  applause  and 
declared  car^eS.  .     . 

Mr.  Donald  having  vacated  the  chair,  it  was  taken  by  the  new 
Dean,  Professor  Roberton,  who  then  returned  thanks  for  the 
honour  conferred  upon  him.  He  said, — Gentlemen,  I  now  offer  to 
you,  and  I  respecttuUy  ask  you  to  accept,  the  expression  of  my 
warmest  thanks  for  your  kindness  in  placing  me  in  this  chair. 
The  honour  which  you  have  just  conferred  upon  me  is  one  which 
I  prize  highly,  both  because  of  the  position  which  this  Faculty 
occupies  as  one  of  the  oldest,  one  of  the  most  numerous,  and  one 
of  the  most  important  and  influential  of  the  legal  bodies  of  Scot- 
land, and  because  of  the  eminence  of  many  of  the  men  who 
have  preceded  me  in  the  office  of  Dean.  To  some  of  these  men 
you  will  permit  me  to  refer.  When  I  became  a  member  of 
Faculty,  now  nearly  twenty-eight  years  ago,  it  was  presided  over 
by  Mr.  Alexander  Morrison,  a  gentleman  whom  I  well  remember, 
and  whom  many  now  near  me  also  remember,  as  a  distinguished 
mercantile  lawyer,  and  as  a  man  of  rare  sagacity  and  great  kindli- 
ness of  disposition.    On  Mr.  Morrison's  death  he  was  succeeded 
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bj  Mr.  Andrew  Bannatyne,  a  gentleman  whom  Lord  Campbell 
would  have  described,  as  he  described  Lord  Chief-Justice  Ellen- 
borough,  as  a  true  chief  in  the  legal  profession.  Mr.  Bannatyne's 
tenure  of  office  was  signalized  by  his  great  and  successful  efforts 
for  the  improvement  of  legal  education,  and  also  by  his  unwearied 
efforts  in  the  great  cause  of  law  reform.  Mr.  Bannatyne  was 
succeeded  by  Mr.  James  Mitchell,  the  honoured  head  of  one  of  the 
roost  eminent  firms  in  Scotland — a  firm  which  struck  its  roots  deep 
in  the  soil  as  far  back  as  the  middle  of  last  century.  By  reason  of 
ill-health  Mr.  Mitchell  resigned  office  at  the  end  of  the  second 
year,  and  he  was  succeeded  by  Mr.  Towers-Clark,  a  man  of  great 
intellectual  power  and  of  marvellous  energy  and  activity.  Mr. 
Towers-Clark  died  suddenly  in  his  third  year  of  office,  and  in  the 
fall  plenitude  of  his  usefulness  as  Dean,  and  he  was  succeeded  by 
Mr.  Adam  Paterson,  a  gentleman  who  had  long  occupied  a 
prominent  place  in  the  very  front  rank  of  the  profession,  and 
whose  name  can  never  be  mentioned  either  within  or  without 
these  walls  otherwise  than  with  respect  and  affectionate  regard. 
Gentlemen,  all  these  eminent  men  have  been  called  away,  but 
their  eminence  in  the  profession,  and  the  services  which  each  of 
them  was  enabled  to  render  to  the  Faculty,  will  be  long  and 
CTatefnlly  remembered.  Dr.  Paterson  was  succeeded  by  Dr. 
Kirkwood ;  and  lastly  we  have  had  my  kind  friend,  Mr.  Donald, 
who  has  to-day  done  me  the  honour  of  proposing  me  as  his  suc- 
cessor, and  of  whose  services  during  the  last  five  years  you  will  no 
doubt  make  a  fitting  acknowledgment.  Before  I  conclude,  you 
will  permit  me  to  say  a  few  words  in  reference  to  Dr.  Kirkwood. 
Sir  George  Mackenzie — a  name  familiar  to  every  Scottish  lawyer 
—in  his  account  of  the  eminent  members  of  the  Bar  who  preceaed 
him,  and  who  had  passed  away  from  the  scene  in  which  their  dis- 
tinction had  been  won,  says  that  those  who  enjoy  life  in  place  of 
fame  ought  not  to  envy  the  dead.  Gentlemen,  if  at  any  time  or 
in  any  circumstances  it  be  allowable  to  entertain  feelings  of  envy, 
surely  it  must  be  in  such  a  case  as  that  of  Dr.  Kirkwood,  for  to 
him  it  has  been  permitted,  rather  let  me  say  is  permitted,  to  enjoy 
not  life  alone,  neither  fame  alone,  but  both  life  and  fame.  I  pray, 
and  you  will  all  unite  in  my  prayer,  that  he  may  be  long  spared 
to  his  friends  and  to  the  profession  of  the  law,  that  profession 
which  his  ability,  his  learning,  and  his  long  and  honoured  career 
have  contributed  so  much  to  adorn.  Gentlemen,  I  again  warmly 
thank  you,  and  I  conclude  with  expressing  a  hope  that  when  my 
tenure  of  office  comes  to  an  end,  it  may  be  said  of  me  that,  while 
on  the  one  hand  I  never  did  anything  to  lessen  the  dignity  either 
of  the  Faculty  or  of  the  office  of  Dean,  on  the  other  I  did 
something,  something  perhaps  not  wholly  unavailing,  to  promote 
its  interests,  and  to  improve  and  widen  its  sphere  of  usefulness  as 
one  of  the  great  leading  legal  bodies  of  Scotland. 
It  may  be  noted  that  the  new  Dean  has  been,  since  the  nassing 
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of  the  Law  Agents  Act  of  1873,  one  of  the  eziiniiiers  appointed 
under  the  Act,  and  that  he  is  the  first  president  of  the  recently 
formed  Incorporated  Society  of  Law  Agents  of  Scotland. 

*'  It  18  not  likely''  (says  Pump  Court)  *'  that  the  new  Police  Bill, 
which  is  intended  to  place  the  whole  of  Scotland  under  a  system 
of  social  fi^oYemment  compared  with  which  the  proverbial  rule  of 
the  grandmother  would  be  frivolity  itself,  will  be  proceeded  with 
further  daring  the  present  session.  Amidst  the  thousand  and  one 
ridiculous  provisions,  each  of  which  would  be  certainly  opposed,  Is 
a  clause  forbidding  the  playing  of  billiards,  even  in  a  private 
house,  after  twelve  o'clock  on  a  Saturday  night.  The  police 
would  also  be  authorized,  without  any  warrant,  to  enter  a  private 
dwelling  where  they  had  any  reason  to  suppose  that  gambling  was 
going  on.  This  is  intended,  no  doubt,  to  put  an  end  to  the 
iniquities  of  *  penny  nap,'  and  whist  for  silver  tlireepennies."  But, 
dear  Pump  Courts  would  you  be  surprised  to  learn  that  the  whole 
of  Edinbunrh  has  for  some  years  been  under  a  Municipal  Act 
(42  and  43  Viet.  c.  132)  of  quite  as  extraordinary  a  character  ?  But 
we  Scotsmen  are  a  long-suiTering  race,  and  above  all  we  are  very 
very  "  good." 
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SHERIFF  COURT  OF  CAITHNESS. 

Sheriff  Thoms  and  Sheriff-Substitute  Harper. 

Packman  v.  Robertson. 

Jumdictwn  —  Fm-um  —  Ad  45  and  46  Vid,  c,  77 — Reconi'etUm,— 
Circumstances  in  which  held,  that  a  person  confirmed  as  executrix 
by  a  Sheriff,  was  well  cited  in  his  Court,  although  she  had  at  citation  not 
been  forty  days  resident  in  his  county.  The  following  interlocutors 
explain  the  nature  of  the  case : — 

"  Wick,  20th  February  1885. — Having  heard  parties'  procurators  and 
made  avizandum  with  the  debate  and  process,  sustains  the  defender's 
plea  of  no  jurisdiction,  dismisses  the  action,  and  decerns :  Finds  the 
defender  entitled  to  expenses ;  and  remits  the  account,  when  lodged,  to 
the  auditor  to  tax  and  report.         (Signed)      E.  Erskine  Harper. 

**Noie, — The  pursuer  and  the  defender  were,  on  9th  June  1884, 
decerned  bv  the  Sheriff  of  Caithness,  Orkney,  and  Shetland  jointcxe- 
cutors  of  their  mother,  the  deceased  Mrs.  Helen  Gauld  or  Robertson, 
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widow,  Thurso,  but  they  have  not  given  up  inventory  of  the  deceased's 
estate,  and  have  not  been  confirmed. 

^'  The  pursuer  now,  as  an  individual,  sues  the  defender,  also  as  an 
individual,  for  payment  of  the  sum  of  £35,  being  her  share,  as  she 
alleges,  and  one-half  of  a  sum  of  £70  said  to  be  part  of  her  mother's 
estate.  The  defender  pleads  preliminarily,  that  she  not  having  her 
domicile  within  the  Sheriffdom,  is  not  subject  to  the  jurisdiction  of  this 
Court ;  and  the  Sheriff'-Substitute  has  sustained  this  plea. 

"Mrs.  Robertson  died  in  Thurso  on  18th  February  1884,  and  the 
defender  and  the  deceased's  only  son,  Hugh  Eobertson,  live^  in  family 
with  her.  On  or  about  the  27th  February,  a  few  days  after  her 
mother's  death,  the  defender  left  Thurso,  and  went  to  Inverurie,  where 
she  resided  till  the  end  of  April — about  two  months.  From  Inverurie 
she  returned  to  Thurso,  and  stayed  there  till  about  the  17th  of  May, 
when  she  went  to  Aberdeen,  where  she  sought  to  obtain  a  situation. 
She  resided  in  Aberdeen  till  the  19th  July — about  two  months — 
aud  then  went  to  Thurso  on  a  visit  to  a  friend,  Mr.  James  Macbeath, 
there ;  and  on  30th  July — the  eleventh  day  after  her  arrival  in  Thurso 
—the  present  petition  was  served  upon  her  in  Mr.  Macbeath's  house 
through  the  post 

"  The  defender  remained  in  Thurso  till  the  3rd  of  August,  and  after 
paying  other  visits  within  Caithness,  went  on  the  20th  October,  where 
she  has  since  continuously  resided. 

"  The  house  in  Thurso  in  which  Mrs.  Bobertson  with  her  son  Hugh 
imd  defender  lived  became,  on  Mrs.  Robertson's  death,  the  property  of 
her  son  as  heir-at-law,  and  the  furniture  which  she  left  in  the  house 
was,  on  18th  July,  sold  towards  meeting  her  debts,  and  in  accordance 
with  a  resolution  come  to  by  the  defender  about  a  month  after  her 
mother's  death.  It  is  clear  from  these  facts,  as  the  Sheriff-Substitute 
thinks,  that  when  the  petition  was  served  upon  the  defender  she  had 
lost  her  Caithness  domicile,  and  had  acquired  a  domicile  in  Aberdeen- 
shire (Wilson's  Sheriff  Court  Practice,  3rd  ed,  p.  72).  And  apart 
from  the  fact  of  her  leaving  Caithness  on  being  deprived,  by  her 
mother's  death,  of  her  house  in  Thurso,  her  seeking  in  Aberdeen  to 
obtain  a  situation,  while  it  shows  an  absence  of  intention  to  return  to 
reside  in  Caithness,  points  rather  to  an  intention  to  the  contrary.  Then 
although  it  was  true  that  she  was  in  Caithness  from  the  19th  July  till 
the  20th  October,  she  did  not  take  up  such  a  residence  there  on  the 
19th  July,  or  between  that  date  and  the  30th  July,  when  the  petition 
was  served  upon  her,  as  to  subject  her  to  the  jurisdiction  of  this  Court" 

Having  quoted  authorities  on  this  point,  the  Sheriff'-Substitute  in  his 
note  proceeds  to  say : — "  She  did  not  take  up  house,  nor  come  animo 
remmendi  (Erskine,  InsL  i.  2,  16;  Eccles,  M.  3704 ;  Wilson's  Sheriff 
Cmrt  Practice,  3rd  ed.  p.  72). 

"  The  view,  however,  which  was  maintained  for  the  pursuer  was  that 
the  defender,  when  the  petition  was  served  upon  her,  was  a  person 
having  no  fixed  residence,  and  who  was  therefore  competently  cited, 
being  found  within  the  jurisdiction,  although  she  had  not  been  forty 
days  within  it,  and  the  case  of  Linn  v.  Casadinos  (24th  June  1881,  8  R. 
S49)  was  cited  and  relied  on.  But  that  case  and  the  present  are  not  at 
all  paraUeL   Casadinos  was  a  travelling  merchant :   '  he  travelled  in  pur- 
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suance  of  his  business  all  over  the  kingdom/  and  thus  came  expressly 
within  the  exception  stated  in  Erskine  in  the  passage  above  refeired  to. 
Erskine  says  :  '  If,  on  the  other  hand,  one  be  engaged  in  such  a  way  of 
life  as  to  have  no  fixed  residence,  e.g,  a  soldier  or  a  travelling  merchant, 
a  personal  citation  against  him  is  saj£cient  to  establish  ajansdiction 
over  him  in  the  judge  of  that  territory  where  he  is  cited.'    The  case  of 
M'Niven  v.  M'Kinnon  (12  S.  (N.  E.)  453)  may  also  be  referred  to.    There 
the  jurisdiction  was  sustained  against  the  suspender  as  '  a  party  with 
no  fixed  domicile,  but  exercising  a  profession  in  following  whicJi  he  is 
in  use  to  travel  continually  throughout  the  country,  passing  from  one 
jurisdiction  to  another.'    Mr.  Mackay,  too,  in  his  Practice  of  the  Couri  of 
Session  (i.  169),  designates  as  'itinerants'  those  persons  who,  having  no 
fixed  residence,  are  competently  cited  within  the  jurisdiction  in  which 
they  are  found.     But  the  present  defender  is  not  an  '  itinerant,'  nor  a 
person  of  whose  vocation  it  is  a  necessity  that  she  move  from  place  to 
place.    Further,  in  the  case  of  persons  having  no  fixed  residence,  per- 
sonal citation  seems  necessary  (Erskine,  ut  supra)^  and  the  citation  was 
personal  in  the  case  both  of  M'Niven  and  Gasadinos.     But  in  the  pre- 
sent case,  as  already  mentioned,  the  petition  was  sent  to  the  defender 
through  the  post.    No  point  is  raised  upon  the  fact  that  the  defender 
was  decerned  in  this  Court  joint-executor  of  her  mother.    The  pursuer 
sues,  and  the  defender  is  sued,  not  qua  executor,  but  as  an  individual.  Nor 
is  it  averred  that  the  fund  in  question  is  within  the  Sheriffdom — ^in  point 
of  fact  the  fund  does  not  now  exist,  the  price  obtained  for  the  house- 
hold furniture  having  been  expended,  less  a  balance  of  £5,  19s.,  by  the 
defender,  as  the  evidence  shows,  in  payment  of  her  and  the  pursuer's 
mother's  debts.  (Intd.)        R  E.  H." 

From  this  decision  the  pursuer  appealed,  and  the  Sheriff  issued  the 
following  interlocutor : — 

"  Wick,  7th  April  1885. — ^The  Sheriff  having  resumed  consideration 
of  the  pursuer's  appeal,  with  the  additional  proof  led,  and  the  whole 
process :  Finds  (1)  That  the  defender  was  bom  in  Caithness  and  lived 
there  until,  on  her  mother's  death,  she  went  to  pay  a  visit  to  a  friend  at 
Inverurie,  returning  to  Caithness;  that  thereafter  she  sought  and 
obtained  employment  as  a  domestic  servant  in  Aberdeen  and  Glasgow ; 
and  that  again  she  returned  to  Caithness,  where  she  was  when  this 
action  was  raised,  thus  adopting  such  a  way  of  life  as  to  have  no  fixed 
residence :  (2)  That  when  the  pursuer,  in  March  1884,  presented  a  peti- 
tion to  be  decerned  executrix  dative  to  her  mother  qua  one  of  her  next 
of  kin,  the  defender,  designing  herself  as  ^  residing  in  Swanson  Street^ 
Thurso,'  presented  a  competing  petition,  and  was  very  much,  in  con- 
sequence of  her  Caithness  residence  and  ties,  conjoined  in  the  executry 
with  the  pursuer  as  executors  of  their  mother,  whose  effects  were  all  in 
Caithness :  (3)  That  the  defender  was  in  effect  personally  cited  within 
Caithness,  at  a  house  where  she  was  visiting  and  residing  with  a  friend, 
and  she  was  found  after  all  her  wanderings  by  the  copy  petition  posted 
for  her,  which  was  not  refused,  but  accepted  and  acted  upon  as  per- 
sonally served  by  the  note  of  appearance  lodged  in  this  action,  and  the 
^  ^^ence  which  has  followed  thereupon :  (4)  That  in  these  circumstancesi 


SHERIFF  GOUBT  BXPOBTEB.  335 

this  Conrt  has  jurisdiction  over  the  defender :  Therefore  sustains  the 
pursuer's  appeal,  recaUs  the  interlocutor  submitted  to  review,  repels  the 
defender's  first  plea,  and  decerns,  with  expenses  since  14th  October  1884 
up  to  this  date,  as  the  same  may  be  taxed. 

(Signed)         "  Geo.  BL  Thoms. 

*'Nole. — In  addition  to  the  passage  in  Erskine's  Institute,  and  the 
cases  referred  to  in  the  Sheriff-Substitute's  note,  and  the  pleadings, 
the  cases  of  BUchiey,  Fraser,  11th  Dec.  1854,  15  D.  205;  CricMm  v. 
BM,  9th  Feb.  1860,  22  D.  728  (a  Sheriff  Court  case) ;  Sinclair  v.  SmUh, 
17th  July  1860,  22  D.  1475 ;  and  Johnston  v.  Strackan,  19th  March  1860, 
23  D.  758,  lay  down  the  principles  to  which  tiie  Shenff  has  given  effect 
in  this  interlocutor.  The  doctrine  of  reconvention  seems  to  apply  to 
the  circumstances  above  found  in  connection  with  the  executiy  process. 

(Intd.)        "  G.  H.  T.» 

Act.  Sutherland — Alt.  Nimma 
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Sheriff  Lees. 

CHRISTIE  V.  MANNING. 

Jvrisdictionr— Itinerant  foreigner — Locus  contractus — Personal  citation — 
Sker^  Courts  Act,  1876,  sec.  12. — Held  that  an  itinerant  Irishman  who 
had  contracted  a  debt  in  Glasgow  was  not  subject  to  the  jurisdiction  of 
the  Court  there  unless  personally  cited,  and  that  appearance  to  defend 
the  action  did  not,  under  sec.  11  of  the  Sheriff  Courts  Act  of  1876, 
debar  him  from  objecting  to  the  jurisdiction.  The  Sheriff  accordingly 
found  that  the  defender  was  not  subject  to  the  jurisdiction  of  the  Court 
and  dismissed  the  action,  annexing  the  following  note  to  his  judg- 
ment : — 

"Note. — The  defender  is  an  Irishman  who,  whilst  in  Glasgow  for  a 
few  weeks,  employed  the  pursuer  (it  is  said)  to  provide  certain  theatrical 
bUIs;  and  the  pursuer,  having  done  so,  has  attempted  to  bring  the 
defender  into  Court  by  serving  a  petition  at  the  hotel  where  he  lived 
during  his  residence  in  Glasgow.  These  grounds  are  in  my  opinion 
insufficient  to  subject  the  defender  to  the  jurisdiction  of  this  Court. 
The  defender  having  entered  appearance  to  defend  the  action  is  thereby 
precluded,  under  section  12  of  the  Sheriff  Courts  Act  of  1876,  from 
objectmg  to  the  regularity  of  the  service  of  the  petition  by  which  he 
has  been  convened;  but  he  is  not  debarred  from  objecting  to  the 
jurisdiction.  As  he  is  not  resident  in  Scotland,  it  is  doubtful  whether 
he  can  be  convened  in  a  Scotch  local  Court  in  any  ordinary  civil  action 
(other  than  a  maritime  one)  in  which  he  is  the  only  defender.  But  as 
Dooe  of  the  peculiar  circumstances  under  which  such  local  jurisdiction 
might  arise  occur  in  the  present  case,  it  is  unnecessary  to  discuss  them, 
or  to  say  more  than  that,  following  the  general  rule,  the  defender  being 
a  foreigner  is  not  subject  in  the  circumstances  of  the  present  case  to  the 
jurisdiction  of  this  Court. 
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<<Bat  the  pnrsaer,  though  he  cannot  succeed  in  founding  jurisdiction 
on  the  circumstances  of  the  contract,  asserts  its  existence  in  respect  of 
the  alleged  peculiarity  of  the  defender's  position.  The  pursuer  says 
that  he  is  a  travelling  performer,  with  no  residence  anywhere  of  more 
than  a  temporary  nature,  and  that  in  these  circumstances,  as  the  contract 
was  made  within  the  jurisdiction  of  this  Court,  and  as  there  ia  no  juris- 
diction to  which  the  defender  is  permanently  subject,  he  is  entitled  to 
convene  the  defender  wherever  he  can  get  him :  that  is  true,  but  then  he 
must  get  him  by  personal  citation  ;  and  on  looking  into  the  petition  1 
find  that  service  was,  as  I  have  already  said,  not  effected  on  the  defender 
personally,  but  at  his  hoteL  Now  this  is  not  a  mere  irregularity  in  the 
service  wluch  can  be  condoned  by  the  defender's  entering  appearance 
to  defend  the  cause.  It  is  an  essential  preliminary  to  constitute  juris- 
diction in  this  Court,  and  as  it  is  awanting,  such  jurisdiction  does  not 
exist" 

Ad.  Paterson — AIL  Campbell. 


Botts  of  (S^liaHj,  Sltnertcan,  anti  (JTolonial  Cases. 


Master  and  Servant. — Negligence  of  feUow-servarU  —  Employers 
Liability  Ad,  1880  (43  and  44  Vict,  c.  42),  s.  1,  aub-a,  3.— By^section  1, 
sub-section  3,  of  the  Employers'  Liability  Act,  1880,  it  is  provided  that 
where  personal  injury  is  caused  to  a  workman  by  reason  of  the  negligence 
of  any  person  in  the  service  of  the  employer  to  whose  orders  or  directions 
the  workman  at  the  time  of  the  injury  was  bound  to  conform  and  did 
conform,  where  such  injury  resulted  from  his  having  so  conformed,  the 
workman,  or,  in  case  the  injury  results  in  death,  the  legal  personal 
representatives  of  the  workman  ....  shall  have  the  same  right  of  com- 
pensation and  remedies  against  the  employer  as  if  the  workman  had  not 
been  a  workman  of,  nor  in  the  service  of  the  employer,  nor  engaged  iD 
his  work.  The  plaintiff,  a  boy  of  fourteen,  was  in  the  service  of  the 
defendants,  and  acted  as  guard  of  a  van  driven  by  H.,  a  carman,  also  in 
the  defendants'  employ.  Inside  this  van  were  three  large  iron  window- 
frames,  which  were  placed  upright  in  the  van,  and  were  secured  in  that 
position  by  two  pieces  of  string,  one  piece  being  tied  at  each  end  roumi 
the  hoops  supporting  the  covering  of  the  van.  H.  commenced  unloading 
the  frames  by  untying  the  string  near  the  tail  end  of  the  van,  and  the 
plaintiff,  who  was  inside  at  the  front  of  the  van,  untied  the  other  string. 
II.  then  pulled  one  of  the  frames  away  without  re-tying  the  other  two. 
leaving  then;»  standing.  Directly  afterwards  the  two  frames  fell  npou 
the  plaintiff,  inflicting  npon  him  severe  injuries.  The  plaintiff  stated 
that  he  untied  the  string  at  one  end  without  any  orders  from  H., 
because  he,  the  plaintiff,  had  done  so  on  other  occasions,  and  that 
n.  saw  him  nntie  it  and  made  no  objection.  The  plaintiff  having 
sued  the  defendants  for  damages  under  the  Employers'  Liability  Act, 
1880, — Held,  on  the  above  facts,  that  there  was  evidence  to  go  to  the 
jury  of  liability  on  the  part  of  the  defendants  under  section  1,  sub- 
section 3,  of  that  statute. — Millward  v.  The  Midland  Raihmy  Co.,  54 
L.  J.  Rep.  Q.  B.  202. 
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The  main  points  of  a  food  indictment  were  happilj  summarized 
by  the  late  scholarly  and  ingenious  Lord  Neaves  in  the  following 
couplet, — 

Quando,  nbi,  qao  pacto,  quid,  quia  commiaerit,  in  quern, 
Rect^  compoaitoa  qoiaqae  llbellua  habet, — 

which  his  Lordship  turned  into  English  thns,^> 

A  libel  ahowa  na  (if  we  follow  Home), 

When,  wkertf  and  how — who  did  whal  to  loAom. 

These  essentials  may  be  adopted  as  an  index  in  considering  the 
subject  of  technical  objections  to  the  various  statements  embraced 
in  the  minor  proposition  of  an  indictment. 

F1B8T — ^TiMB. — ^In  our  old  practice  this  particular  was  stated 
in  Terj  general  terms :  it  was  usual  to  refer  the  crime  to  a  certain 
month  only;  in  some  cases  the  year  alone  was  mentioned,  and 
in  others  no  time  whatever  was  condescended  on  (3  Pitcaim 
327,  359,  444,  etc.).  In  the  case  of  JohuTie  Hay  for  slaughter 
(3  Pitcaim  243),  committed  '^  in  the  month  of  May  bypast,"  ^n 
objection  was  taken  to  the  relevancy  in  respect  the  particular  day 
of  the  month  was  not  stated,  but  the  Court  repelled  the  objection. 
Many  cases  are  to  be  found  where,  subsequently,  a  latitude  of 
sevend  years  was  taken ;  but  a  more  correct  practice  has  long 
prevailed  and  is  now  fixed,  whereby  the  prosecutor,  in  ordinary 
cases,  is  limited  to  a  period  of  three  months — a  wider  latitude 
being  allowed  in  special  cases,  the  circumstances  of  which  appear 
on  the  face  of  the  indictment. 

While  witnesses  are  in  general  accurate  as  to  the  place  and 
circomstances  of  the  crime,  even  after  the  lapse  of  years,  they 
tre  often  unable— when  it  happens  that  a  considerable  interval 
takes  place  between  the  commission  of  the  crime  and  trial — to 
speak  with  precision  as  to  the  important  point  of  time.  The  case 
of  Durrarid  and  others  (2  Alison  85)  is  a  striking  illustration  in 
thb  respect.    The  prisoners  were  brought  to  trial  at  Inverness,  in 
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1830,  for  a  murder  committed  five  years  before.  The  witnesses 
were  qaite  clear  as  to  the  facts  of  the  murder  and  the  appear- 
ances exhibited  bj  the  dead  body,  but  there  was  an  irreconcilable 
difference  between  them  as  to  the  year  when  it  occurred.  While 
several  of  them  assigned  apparently  valid  reasons  for  fixing  it  in 
1825,  othera,  with  as  good  reasons  for  remembering  the  time,  fixed 
it  in  1826 ;  and  when  at  length  an  entry  in  the  books  of  the 
vessel,  on  board  of  which  the  deceased  had  been  a  seaman, 
referred  the  time  to  1825,  a  similar  diversity  arose  as  to  the 
time  when  the  principal  witness,  a  servant-maid  of  one  of  the 
prisoners,  was  in  his  service ;  and  the  case  became  so  involved  in 
contradiction  on  the  vexed  question  of  time  as  to  prove  fatal  to 
the  prosecution.  In  the  case  of  William  Thomas  Lundie  (2  Alison 
467),  for  rape  and  incest  on  his  daughter,  the  prisoner  escaped 
owing  to  tne  crime  having  been  spoken  to  as  committed  in  a 
different  year  from  that  libelled.  In  the  case  of  iPMillan,  1825 
(Steel,  p.  205),  for  theft  by  housebreaking,  the  crime  was  charged, 
with  the  usual  latitude  in  point  of  time,  to  have  been  committed 
on  18th  December  1824,  by  breaking  into  a  cutler's  shop  and 
stealing  money  and  certain  articles,  including  a  dagger.  It 
appeared  in  evidence  that  the  weapon,  which  was  the  only  part 
of  the  stolen  property  traced  to  the  possession  of  the  prisoner, 
had  not  been  taken  away  on  the  occasion  libelled,  but  some  time 

Sreviously,  the  owner  could  not  say  when.  The  prisoner  in  his 
eclaration  stated  that  he  had  broken  into  the  shop  some  time 
daring  the  previous  summer  and  stolen  the  dagger  and  some 
money;  bat  he  denied  the  charge  libelled.  In  these  circam* 
stances  he  escaped  with  a  verdict  of  Not  Proven.  In  the  sub- 
sequent case  of  M'Kemaie^  1832  (Steel  205).  the  libel  charged  the 
crime  as  committed  at  a  certain  time  in  the  year  1832,  bat  from 
the  evidence  it  appeared  to  have  been  committed  in  the  corre- 
sponding month  of  the  previous  year.  The  prosecutor  accordingly 
gave  up  the  case.  In  the  case  of  Arm  Young  or  Sime  (2  Home 
522)  the  theft  was  laid  as  having  occurred  ^'  laU  on  the  evening 
of  25th  December  1825."  It  appeared  from  the  evidence  that 
the  property  was  stolen  between  5  and  6  P.Bt.^  which  the  Court 
thought  could  not  be  considered  as  late  in  the  evening,  and  the 
prisoner  was  consequently  acquitted  by  a  verdict  of  Not  Proven. 
The  libel  woald  have  been  good  without  any  specification  of  the 
time  of  the  day,  but  as  the  prosecutor  had  seen  cause,  however 
unnecessarily,  thus  to  circumscribe  his  charge,  it  seems  to  have 
been  thought  that  he  could  not  travel  beyond  the  limits  he  had 
fixed  for  himself.  In  the  recent  case  of  James  Brueey  Dondee, 
1878  (unre[K)rted),  the  prosecutor  charged  the  theft  as  having 
been  committed  on  a  certain  day  in  the  month  of  Jnly  187H, 
without  taking  the  usual  latitude  of  three  months ;  and  the  proof 
having  disclosed  the  fact  that  the  prisoner  had  stolen  the 
'cles  on  the  same  day  in  the  previous  month  of  i/une,  he 
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escaped  with  a  verdict  of  Not  Guilty.  In  the  more  recent  case 
of  WiUiam  JPreUt^  before  the  Sheriff  Court,  Cupar-Fife,  June 
1884,  the  prisoner  was  charged  with  theft,  libelled  as  having  been 
committed  ^*  on  an  occasion  or  occasions  between  the  22nd  and 
26th  days  of  March  1884,  or  on  one  or  other  of  the  days  of  that 
month,  or  of  March  immediately  preceding."  There  was  here  an 
obvioQs  clerical  error  or  misprint :  the  true  date  intended  to  be 
libelled  being  between  22nd  and  26th  AprUy  etc. ;  and  the  facts 
having  disclosed  that  the  crime  was  committed  at  that  time,  the 
error  was  fatal,  a  verdict  of  Not  Guilty  being  returned. 

In  English  practice  it  was  formerly  necessary  to  state  the 
time  with  reference  to  every  material  fact  in  the  indictment ;  and 
objections  of  an  extremely  technical  character  were  sometimes 
sustained  because  of  failure  in  this  respect.  Thus  where,  in  an 
indictment  for  murder,  it  was  stated  that  A.  B.,  at  such  a  time 
and  place,  having  a  sword  in  his  right  hand,  did  strike  O.  D.,  it 
was  held  insufficient,  because  the  time  and  place  laid  related,  so  it 
was  held,  to  the  having  of  the  sword,  and  consequently  it  was  not 
said  when  or  where  the  stroke  was  given.  So  also  an  indictment 
charging  E.  F.,  at  such  a  time  and  place,  with  having  made  an 
assault  upon  O.  H.  et  eum  cum  gladio  felonici  percitssU,  was  held 
bad,  because  it  was  not  said  et  tunc  et  ibidem  percussU  (Archbold 
51).  The  case  of  Benvnek  WilliamSy  commonly  known  as  the 
Monster,  is  another  curious  illustration  in  point.  He  maliciously 
stabbed  a  lady  whom  he  met  in  St.  James  Street,  London,  and 
was  indicted  under  the  statute  of  6  George  I.  cap.  23,  sec.  11,  for 
assaulting  her  with  intent  to  cut  her  clothes,  which  was  then  a 
capital  felony.  The  indictment  stated  that  on  18th  January 
1790,  at,  etc.,  he  assaulted  Ann  Porter,  with  intent  to  cut  her 
clothes,  and  that  he,  on  said  18th  January  1790,  at,  etc.,  did  (the 
usual  words  then  and  there  were  here  omftted)  cut  the  clothes  of 
the  said  Ann  Porter,  to  wit, ''  a  silk  gown  and  a  pair  of  stays,  and 
a  silk  petticoat  and  a  linen  petticoat  and  a  linen  shift."  It  was 
objected  that  it  did  not  appear  from  this  description  that  the 
assault  and  the  cutting  of  the  clothes  were  all  one  act,  and  that, 
so  far  as  the  indictment  went,  the  assault  might  have  been  in  the 
morning  and  the  cutting  of  the  clothes  in  the  evening,  which  flaw 
would  have  been  avoided  by  inserting  the  words  "  then  and  there  " 
between  '*did"  and  ''cut.'  This  highly  strained  objection  was 
held  to  be  fatal  (Stephen^s  Criminal  Law  of  Englandy  i.  283). 

Such  cases  are  now,  however,  so  far  as  England  is  concerned, 
matter  more  of  historical  curiosity  than  practical  interest — modern 
legislation  having  provided  an  efficient  remedy  for  objections  of 
the  above  description.  By  11  and  12  Victoria,  cap.  43,  regulating 
summary  practice  before  Justices,  it  was  provided  (sec.  9)  that 
time  was  not  to  be  deemed  material  if  it  was  proved  that  the 
complaint  was  in  fact  laid  within  the  time  limited  by  law  for 
bringing  the  same.    If  any  variance  between  the  complaint  and 
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evidence  appeared  to  the  Justices  to  be  sach  that  the  party 
accused  hanl  been  misled  or  deceived,  they  were  empowered  to 
adjourn  the  hearing  to  a  futore  day  on  such  terms  as  they 
thought  fit.  A  more  comprehensive  measure  of  reform  was 
obtained  in  1851  by  Lord  Campbell's  Act,  14  and  15  Victoria, 
cap.  100,  applicable  to  criminal  proceedings  generally,  by  which 
such  proceeaings  are  placed  nearly  on  the  same  footing  with  civil 
actions  with  respect  to  amendment  of  variances  between  the  record 
and  proof.  By  the  24th  section  of  that  Act,  no  indictment  shall  be 
held  insufficient  for  omitting  to  state  the  time  at  which  the  oooorqs 
-«f-the  offence  was  committed,  in  any  case  where  time  is  not  of  tiie^M 
o/^^ffence,  nor  for  stating  the  time  imperfectly,  nor  for  stating  the 
'  '^offence  to  have  been  committed  on  a  day  subsequent  to  the  finding 
of  the  indictment,  or  on  an  impossible  day,  or  on  a  day  that  never 
happened.  Time  is  of  the  essence  of  the  ofifence  in  burglary 
(between  9  p.m.  and  6  A.M.),  and  the  non-surrender  of  a  banlorupt 
within  time  appointed.  It  is  still  common  for  indictments  to  con- 
tain averments  of  time,  although  not  of  the  essence  of  the  offence ; 
but  any  statement  thereof  in  no  way  restricts  the  proof  which 
may  be  given  under  the  indictment.  In  burglary,  while  the 
offence  must  be  proved  to  have  been  committed  in  the  night-time, 
the  date  on  which  the  offence  is  charged  is  immaterial,  and  it  may 
be  proved  to  have  been  committed  on  any  other  day  previous  to 
the  preferring  of  the  indictment.  Any  variance  in  point  of  time 
appearing  during  the  trial  may  be  at  once  amended ;  and  the  pro- 
ceedings are  to  go  on  as  if  no  such  variance  had  occurred,  the 
Court,  however,  having  power  to  postpone  the  trial  if  considered 
necessary  (JSoscoe's  Emdcnce  and  Archholds  Pleading). 

Under  such  a  wholesome  power  of  amendment  the  objections  to 
variances  in  the  several  cases  in  our  practice  above  noticed  could 
have  been  easily  cured,  and  escapes  from  justice  thus  prevented. 
The  only  amendment  admitted  by  us,  in  the  practice  of  the 
Justiciary  and  Sheriff  and  Jury  Courts,  is  the  very  modified  one 
of  retrenchment  or  deletion,  and  this  is  only  permitted  before  the 
commencement  of  the  trial,  the  consent  of  the  panel  being 
generally  necessary.  Such  a  limited  form  of  amendment  is  of 
very  little  practical  use,  as  not  touching  the  qnestion  of  variance 
between  the  record  and  the  evidence,  though  sometimes  an  objec- 
tion to  relevancy  is  thereby  obviated,  as  in  the  case  of  John 
Jeddoriy  1837  (1  Swinton  502).  The  prisoner  was  charged  with 
forgery  and  uttering,  the  time  libelled  being  21st  February  1837, 
or  on  one  or  other  of  the  days  of  that  month,  or  of  January 
immediately  preceding,  or  of  March  immediately  following,  or  at 
some  other  time  to  the  prosecutor  unknown.  The  last  alternative 
was  objected  to  as  too  wide,  whereupon  the  prosecutor  proposed 
to  obviate  this  by  deletion ;  but  the  prisoner's  counsel  objected  to  | 
^y  words  being  struck  out  which  would  have  the  effect  of  pre- 
icing  the  prisoner's  defences — a  plea  which  was  inconsistent 
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^ith  the  objection  to  relevancy  and  was  wanting  in  substance. 
The  Court,  however,  allowed  the  words  to  be  deleted,  and  the 
relevancy  was  then  sustained.  In  the  subsequent  case  of  John 
Kermaih^  1860  (3  Irvine  602),  also  for  forgery  and  uttering,  a 
similar  objection  to  a  latitude  in  time  was  sustained.  But  the 
Court  in  that  case,  while  agreeing  to  expunge  the  objectionable 
words,  expressed  an  opinion  that  the  practice  of  having  words 
Btruck  out  of  an  indictment  immediately  before  trial  was  not  one 
which  they  regarded  favourably  or  would  encourage  in  f uturci 

As  regards  our  practice  in  minor  cases,  a  useful  measure  of 
reform  in  the  way  of  amending  the  libel  was  introduced  by  the 
Nummary  Procedure  Act  of  1864,  framed  somewhat  after  the 
model  of  the  Act  regulating  English  summary  practice  before 
referred  to.  By  section  5  of  the  1864  Act,  it  is  enacted  that  no 
objection  shall  oe  allowed  by  the  Court  to  any  complaint  brought 
ander  its  provisions  for  any  alleged  defect  therein  in  substance  or 
in  form,  or  for  any  variance  between  any  such  complaint  and  the 
evidence  adduced,  not  changing  the  character  of  the  offence.  If 
any  such  objection  or  variance  shall  appear  to  the  Court  to  be 
such  that  the  respondent  has  been  thereby  misled  or  deceived,  it 
shall  be  lawful  to  adjourn  the  hearing  to  some  future  day,  and  at 
the  same  time,  or  at  any  stage  of  the  proceedings,  to  direct  such 
amendment  to  be  made  on  the  complaint  as  may  appear  to  be 
requisite,  not  changing  the  character  of  the  offence,  and  such 
amendment  shall  be  authenticated  by  the  signature  or  initials  of 
the  Judge  or  Clerk  of  Court.  The  operation  of  this  clause  has 
proved  beneficial  in  obviating  objections,  inter  alia,  to  variances  in 
point  of  time,  notwithstanding  strenuous  opposition  on  the  part  of 
the  defence— 'vide,  for  example,  case  of  John  Jones,  High  Court, 
1867  (5  Irvine  409).  The  accused  was  prosecuted  before  the 
Justices  at  Lockerbie,  for  contravening  the  Salmon  Fisheries 
Act,  in  so  far  as  on  11th  day  of  October  1866,  during  close  time, 
he  unlawfully  took  salmon  in  the  Solway  Firth.  At  the  calling 
of  the  case  the  prosecutor  craved  and  obtained  leave  to  add  "  or 
12th"  to  the  date  of  the  offence,  thus  making  the  time  libelled  to 
read  "  on  11th  or  12th  day  of  October  1866."  Prisoner's  agent 
objected  to  the  alteration,  but  was  overruled,  and  the  case  went  to 
proof,  with  the  result  that  the  prisoner  was  convicted  of  having 
taken  salmon  on  12th  October.  An  appeal  having  been  taken  to 
the  High  Court,  it  was  contended  that  the  alteration  on  the 
complaint  was  admissible  only  after  the  trial  had  begun,  and  that 
it  made  a  new  and  different  offence,  contrary  to  the  provisions  of 
the  Act.  The  Court  had  no  difficulty  in  holding  the  amendment 
justified  by  the  express  provisions  of  the  Act.  The  variance  was 
of  a  nature  not  altering  the  character  of  the  offence,  but  only  the 
precise  period  of  time  when  it  took  place,  which  might  be  one  of 
a  few  minutes  only.  There  was  no  averment  that  the  accused 
was  misled,  and  no  adjournment  was  moved  for.     As  to  the  period 
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of  process  when  the  alteration  was  made,  it  was  more  for  the 
interest  of  the  accused  that  it  should  be  stated  before  the  proof 
was  begun ;  and  under  the  Act  it  was  competent  to  make  the 
amendment  at  any  stage  of  the  proceedings.    No  amendment, 
however,  would  have  been  necessary  if  the  prosecutor  had  adopted 
the  alternative  latitude  allowed  by  the  form  -of  complaint  under 
the  Summanr    Procedure    Act»   *'or   about  that  time,"  words 
whidi  would  have  covered  a  much  greater  variance  than  a  single 
day,  on  which  point  the  case  oi  Stewart  against  M'KemU  (2  Irvine 
616)  may  fitly  be  referred  to.    The  appellant  in  that  esse  was 
charged,  a  few  years  before  the  passing  of  the  Summary  Prc- 
cedure  Act,  in  tne  Sheriff  Court,  Caithness,  with  an  ofiiHice  laid 
as  having  been  committed  on  the  6th  day  of  November  1866,  or 
on  one  or  other  of  the  days  of  that  month,  or  of  October  immedi- 
ately preceding,  or  of  December  immediately  following,  in  the 
usual  style  of  a  sheriff  and  jury  libel  or  indictment  before  the 
Supreme  Court.    The  complaint  was  brought  under  the  Act  9 
George  IV.  cap.  29,  now  superseded  by  the  Summary  Procedure 
Act ;  and  the  conviction  obtained  was  sought  to  be  set  aside  on 
the  ground  of  departure  from  the  form  of  complaint  prescribed  by 
the  statute  in  wliich  the  time  bears  to  be  stated  thus : — ''  In  so  far 
as,  on  the  day  of  i  or  about  that  time." 

The  Court,  however,  held  that  practice  had  sanctioned  the 
phraseology  objected  to,  which  had  been  borrowed  from  the  forms 
recognized  by  the  Court  of  Justiciary,  and  that  the  specification 
of  time  in  the  complaint  was  in  no  wider  terms  than  in  the 
statutory  form. 

The  recent  case  of  Malcolm,  McUheaon,  and  others,  known  as  the 
Valtos  deforcersy  is  the  last  reported  in  which  an  amendment  in 
date  was  made  under  the  Summary  Procedure  Act.    The  accused 
were  tried  at  Stomoway,  before  Sheriff  Black,  in  February  last, 
for  deforcing  a  messenger-at-arms  while  attempting  to  execute 
summonses  signeted  on  29th  November  1884.      By  a   clerical 
error,  the  date  of  the  offence  Mas  laid  in  the  complaint  as  8th 
November  instead  of  8th  December.    The  mistake  was   noticed 
after  the  evidence  for  the  prosecution  had  been  led.    The  prose- 
cutor was  allowed  to  amend  the  complaint,  the  a^nt  for  the 
accused  objecting :  the  case  proceeded,  and  resulted  m  conviction, 
upon  which  a  bill  of  suspension  and  liberation  was  presented  to 
the  High  Court     Whereas,  in  the  case  of  Jones  above  noticed,  it 
was  contended  that  an  amendment  could  only  be  made  after  the 
proof  was  commenced,  it  was  submitted  in  support  of  the  bill  that 
there  was  no  authority  for  the  Sheriff  to  authorize  the  amendment 
after  the  case  went  to  proof.     The  Court,  however,  bad  no  doubt 
that  the  Sheriff  had  properly  exercised  the  powers  conferred  by 
the  Act.    A  provision  which  has  thus  been  found  beneficial  in 
preventing  acquittals  on  points  not  touching  the  essential  justice 

^  the  case  ought  not  to  be  confined  to  mere  summary  practice. 
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Second — Place. — ^As  in  the  question  of  time,  so  in  the  descrip- 
tion of  place,  our  old  practice  was  very  general,  and  in  some 
instances  manifestly  defective.  In  the  early  part  of  last  century, 
the  records  show  that  in  some  cases  there  was  no  specification  of 
locus  at  all,  as  in  the  case  of  Thomas  FotJieringham,  1702,  for 
bestiality,  and  the  case  of  StraTig  and  WylMe^  1733,  for  celebrating 
clandestine  marriages.  In  the  latter  case  the  objection  was 
strongly  urged,  but  was  overruled  (2  Hume  213).  In  the 
case  of  JaTiet  Syme  for  child-murder,  the  locus  stated  was  the 
West  Port,  but  without  mention  of  any  town  (Hume,  ibid.).  In 
the  case  of  William  Carmichael,  for  murder,  the  indictment  was 
equivocal  as  to  place,  bearing  that  the  prisoner  assaulted  the 
deceased  ^'  hs  he  was  coming  from  the  town  of  Douglas  in  a  quiet 
and  peaceable  manner,"  without  any  mention  of  the  particular 
road,  the  place  he  was  going  to,  the  distance  from  the  town  of 
Douglas,  or  any  other,  circumstance  of  distinction.  It  was  said, 
in  answer  to  the  objection,  that  in  common  speech  the  words  of 
the  libel  would  be  understood  to  signify  a  place  very  near  to  the 
town  of  Douglas,  or  in  the  immediate  outlets  of  that  town.  The 
answer  was  considered  sufficient,  and  so  the  fact  appears  to  have 
tamed  out  on  the  proof,  as  the  prisoner  was  convicted  (2  Hume 
211).  In  the  trial  of  DoTuUd  Bain^  1722  (Hume,  ibid.)y  for 
stealing  eighty-three  cows  from  off  the  ground  and  lands  belong* 
ing  to  Sir  £obert  Monro,  an  exception  was  taken  to  the  charge, 
inasmuch  as  it  was  not  said  in  what  parish  or  county  the  lands 
lay  from  which  they  were  taken ;  and  it  was  ofiered  to  be  proved 
that  Sir  Bobert  had  lands  in  the  counties  of  Boss  and  Inverness, 
sijLty  miles  from  each  other.  The  objection  was  repelled  without 
answer  appearing  to  have  been  made  by  the  prosecutor.  In 
1743,  Margaret  Steivart  (2  Hume  212)  was  brought  to  the  bar  for 
child-murder  on  a  libel  which  indicated  the  locus  not  otherwise 
than  by  stating  that  tlie  infant  was  brought  forth  in  the  house  of 
John  Maxwell,  bellman  in  Edinburgh.     It  was  contended  for  the 

Eanel  that  this  was  a  description  of  the  man  Maxwell  as  one  who 
as  an  office  in  the  city  of  Edinburgh,  but  that  whether  he  dwelt 
there,  or  in  what  street  or  quarter  of  the  city,  there  was  no 
information.  It  was  answered  that  in  common  speech  such  a 
phrase  would  be  applied  to  the  residence  as  well  as  to  the  trade 
or  office  of  the  man;  and  the  relevancy  was  sustained.  In 
November  1744,  William  Fraser  and  others  (2  Hume  212)  were 
prosecuted  for  a  violent  abduction  and  rape  committed  on  the 
person  of  Jean  Fraser.  The  libel  bore  that  she  was  carried  off 
from  "  the  house  of  Margaret  Kinnaird  her  mother/'  but  it  gave 
no  account  of  the  situation  of  this  house  by  place,  parish,  or 
county;  and  it  described  also  the  quarter  of  the  country  to  which 
she  was  carried,  in  a  loose  and  general  way,  as  '*  the  country  of 
Stratherrick."  To  obviate  the  objections  taken  on  these  grounds, 
it  was  observed  that  Stratherrick  was  a  large  and  well-known 
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district  in  that  quarter  of  the  kingdom,  and  that  the  house  was 
sofficiently  signified  to  be  in  Inverness,  since  the  libel  related  in 
one  passage  that  the  prisoners  and  their  associates  assembled 
within  the  burgh  of  Inverness,  and  in  another  that  Jean  Fraser 
was  carried  out  of  her  mother^s  house  bv  a  back  way  into  the  fields 
adjacent  to  the  town  of  Inverness,  l^he  relevancy  of  the  indict- 
ment was  sustained. 

This  general  description  of  locus  gave  place  in  course  of  time 
to  a  precise  and  technical  description,  the  slightest  ambiguity  in 
which  was  held  sufiicient  to  cast  the  relevancy.  The  following 
cases  may  be  cited  as  illustrations.  At  Perth,  in  1811,  Angits 
Cameron  (2  Alison  264)  was  charged  with  murder  committed  in  bis 
own  house,  but  it  was  objected  that  there  was  no  statement  of 
the  locality  of  the  house,  the  indictment  simply  describing  the 
panel  as  ^^IcUe  ale-seller  in  Dundee.*'  The  Corui;  sustained  the 
objection,  although  the  panel  could  be  at  no  loss  to  know  where 
his  dwelling-house  was.  In  the  case  of  Cunningham  and  others^ 
1816  (2  Alison  268),  various  acts  of  riot  were  charged,  some  as 
committed  in  the  neighbourhood  of  the  house  in  Glasgow  of  John 
Toshock,  and  others  near  his  shop:  so  far  as  the  house  inras 
concerned,  the  description  given  was  held  sufficient,  but  as  the 
shop  was  not  referred  to  as  adjoining  his  house,  and  was  not  other- 
wise described,  the  charges  so  far  as  related  to  the  vicinity  of  the 
shop  were  held  to  be  irrelevantly  laid^  Where  a  charge  of  theft 
was  libelled  as  '*  from  a  hedge  at  the  end  of  a  house  then  occupied 
by  Oeorge  Hare,  labourer,  at  Dalhousie  Mains,  in  the  parisli  of 
Cockpen  and  county  of  Edinburgh,"  the  objection  was  sustained 
that  the  place  described  was  not  where  the  house  of  Hare  was 
situated,  but  where  he  worked — case  of  John  NisbeU  1820  (2  Alison 
260).  Where  six  acts  of  uttering  forged  notes  were  charged, 
all  in  the  city  of  Edinburgh,  and  the  sixth  was  set  forth  as  having 
taken  place  '<  in  the  imm^iate  vicinity  of  the  shop  in  South  Saint 
Andrew  Street  occupied  by  John  Laing,  saddler/  without  adding 
Edinburgh^  the  Court  found  the  charge  irrelevantlv  laid— case  of 
Thomas  Pearson^  1821  (2  Alison  264).  At  the  Ayr  Spring  Circuit, 

1823  ^2  Hume  210),  Jam£S  Bodan  was  indicted  for  eleven  acts 
of  theit,  whereof  the  eleventh  was  charged  as  committed  **  in  the 
Bridge  Vennel  of  Wigton,'*  and  the  other  ten  from  gardens 
behind  certain  houses  "  in  Wigton."  It  was  objected  that  the 
words  "in  Wigton  "  were  equivocal,  and  might  mean  the  town,  the 
parish,  or  the  county  of  Wigton.  The  case  was  certified  to  the  High 
Court,  who  sustained  the  objection.    In  the  case  of  John  Buchanan^ 

1824  (2  Alison  265),  charged  with  child-exposure,  the  loc^iis  was 
laid  "  within  a  field  or  park  called  Bannaty  Mill  Park,  on  the  farm 
of  Bannaty  Mill  there,  and  now  or  lately  occupied  by  George 
Swan,  farmer  in  Strathmiglo,  in  the  parish  of  Strathmiglo,  and 

ty  of  Fife."     It  was  objected  that  it  was  not  said  where  the 
of  Bannaty  Mill  was  situated,  but  only  that  it  was  occupied 
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bj  George  Swan,  Strathmiglo ;  whereas  Swan  might  reside  at 
Strathmiglo  and  occupy  a  farm  in  a  different  parish  and  county. 
The  case  is  said  by  Baron  Hume  to  involve  an  apparent  ambiguity 
only;  and  in  truth  the  words  ''parish  of  Strathmiglo  and  county 
of  Fife  "  are  more  naturally  to  be  construed  in  the  description  of 
the  locus  as  connected  with  the  situation  of  the  field  libelled,  than 
of  the  occupier  of  that  field.  The  objection,  however,  was  sustained 
by  Lords  Hermand  and  Pitmilly.  Again,  in  the  case  of  Daniel  Brown 
and  others^  1825  (2  Alison  254),  charired  with  theft  *^  in  the  house 
then  or  lately  occupied  by  Mrs.  Russell,  residing  in  Salisbury  Street 
in  or  near  Edinburgh/'  the  very  critical  objection  was  sustained  for 
the  panels  that  the  indictment  did  not  say  where  the  house  was 
situated,  and  that  although  Mrs.  Russell  was  designed  as  residing 
in  Salisbury  Street,  yet  it  was  not  said  that  the  house  broken  into 
was  that  in  which  she  resided,  and  that  it  might  have  been  occupied 
by  her  for  other  purposes  besides  a  dwelling-house.  The  case 
seems  to  have  been  adjudged  with  ejccessive  strictness,  the  fair 

E resumption  being,  where  a  dwelling-house  is  described  as  occupied 
y  a  particular  person  residing  in  such  a  street^  that  the  person 
resides  in  the  house  so  situated  and  occupied.  In  the  case  of 
James  Gibson^  etc.,  1849  (J.  Shaw,  191),  charged  with  theft  by 
breaking  into  Saint  Mary's  Episcopal  Chapel,  Dalkeith,  the 
indictment  narrated  that  the  prisoner  naving  forced  open  a  vestry 
window,  and  thus  obtained  access  to  said  vestry  and  the  chapel,  he 
did  then  and  there  break  open  a  lockfast  writing-desk  ana  steal 
certain  articles  therefrom.  It  was  objected  that  this  mode  of 
libelling  left  it  uncertain  whether  the  desk  was  in  the  vestry  or 
the  chapel.  The  prosecutor  said  it  was  uncertain  what  part  of 
the  building  the  desk  was  in  at  the  time  of  the  theft.  The  Court 
doubted  whether  the  words  '*  then  and  there  "  applied  to  both  chapel 
and  vestiy,  and  the  objection  was  sustained — that  part  of  the 
indictment  relating  to  the  theft  from  the  desk  being  deleted.  In 
the  case  of  James  Oilchrist  and  ottierSj  Glasgow,  1859  (3  Irvine 
517),  charged  with  assault  and  robbery,  the  locus  of  the  assault 
was  thus  set  forth :  ^'  In  or  near  Main  Street,  Anderston,  in  or 
near  Glasgow,  and  at  a  part  of  said  street  which  is  opposite  or 
near  to  North  Street,  Anderston  foresaid ;  as  also  at  another  part 
of  Main  Street,  foresaid,  which  is  opposite  or  near  to  the  lane 
leading  from  said  street,  and  commonly  called  or  known  as 
Jameson's  Lane ;  a^  also  at  or  near  the  part  of  said  Main  Street 
which  is  situated  betwixt  North  Street  foresaid  and  the  lane 
f oresaidy  or  at  one  or  more  of  said  places."  After  detailing  the  acts 
of  assault  the  libel  averred  that  the  panels  did  then  and  there 
commit  the  robbery  charged.  The  case  for  the  Crown  was  that 
the  three  places  were  in  immediate  contiguity,  that  the  assault  was 
begun  in  one  place  and  continued  at  the  other,  and  that  during  the 
assault  the  robbery  was  committed,  but  at  which  of  the  three 
places  was  not  known.    The  objection  was  sustained  that  the 
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robbery  could  Qot  have  been  ccHnmitied  mt  all  the  three  places 
libelled.  There  seems  to  have  been  no  necessity  for  libelling  the 
lociis  with  such  particularity :  the  name  of  the  street,  mthout 
reference  to  any  part  thereof,  would  have  covered  the  whole  esse ; 
and  the  libel  mignt  have  been  amended  bv  deletion  of  saperflnooa 
description,  though  not  without  consent  of  the  prisoners. 

How  inconvenient  soever  such  objections  were  when  raised  on  the 
relevancy,  more  serious  consequences  resulted  when  objections  were 
sustained  on  variances  between  the  evidence  and  the  libel.    la  the 
case  of  SkeUon,  High  Court,  1812  (2  Hume  210),  for  robbery 
charged  as  having  been  committed  on  the  High  Street  oi  Edin* 
burgh,  near  the  head  of  the  Fleshmarket  Close,  the  prosecution 
was  abandoned  by  the  Lord  Advocate,  because  it  appeared  from 
the  evidence  of  the  person  robbed  that  the  crime  was  committed 
within  the  mouth  of  the  close  and  in  the  first  common  stair  there. 
Hume  remarks  that  it  may  be  questioned  whether  so  minute  a 
variation,  and  one  which  could  not  mislead  the  panel,  or  put  him 
to  any   inconvenience   in   his  defence,  was  to  be  accounted   a 
material  error — ^a  remark  equally  applicable  to  all  or  most  of  the 
cases  after-mentioned.    In  a  case  of  murder  tried  at  Glasgow, 
1818  (Steel  202),  the  locttswBa  laid  in  Jamaica  Street  of  Glasgow, 
but  it  appeared  in  evidence  that  the  murder  was  committed  in 
Argyle  Street,  opposite  to  the  mouth  of  Jamaica  Street.    The 
panel  was  in  consequence   acquitted.    In  the  case  of   Barbara 
Wikon,  1827  (2  Alison  262),  for  the  murder  of  her  child  by 
poisoning,  the  indictment  stated  the  loma  as  a  close  in  the  Salt- 
market  of  Glasgow,  but  tlie  evidence  showed  that  the  crime  was 
committed  on  the  pavement  of  the  Saltmarket ;  and  the  prosecutor, 
under    the   direction   of    the   Court,   gave    up    the    case.      In 
the   case    of    Eogu€,   Glasgow  Circuit,   1831    (2   Alison   263), 
charged  with   theft  said  to  hare  been   committed  in  Bridge* 
gate  Street  of  Glasgow,  and   at  or  near  that  part  of  the  said 
street  which   is  situated  near    Goosedub    Street,  the    evidence 
showed    that    the    theft  had  taken   place  in  the  latter   street 
near  the  former,  whereupon   the   panel  was  acquitted.      John 
Jones  and  Edward  Malone  were  tried  before  the  High  Court, 
in  1840  (2  Swinton    509),  for  culpable   homicide,   by  severely- 
assaulting  a  policeman  in  Saint  Ann's  Yards,  in  or  near  Edin- 
burgh ;  but  the  proof  having  shown  that  the  offence  was  committed 
in  the  King's  Park,  divided  by  a  wall  from  the  locus  libelled,  tlie 
prisoners  were   acquitted.     In   the  same  year,  John  Mackenzie 
(2  Swinton  524)  was  tried  for  a  serious  assault  within  the  house 
of  a  certain  man  named  and  designed;  but  in  the  course  of  the 
proof  it  appeared  that  the  house  was  possessed  by  the  wife  of  the 
person  named,  from  whom  she  was  separated.    The  Court  there- 
upon stopped  the  case,  and  the  panel  was  dismissed.     In  1857 
Elizabeth   Thomson  (2   Irvine   722)   was  indicted  for  the  theft 
of  certain  articles  loithin  a  house  in  a  certain  street.    The  evidence 
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showed  that  the  articles  were  stolen  from  a  closet  in  a  lobby  lead- 
ing to  the  house,  which  closet  was  used  solely  by  the  occupier  of 
the  house,  and  the  lobby  was  common  to  him  and  other  persons 
occupying  houses  which  also  entered  from  it.  The  objection  was 
made  that  the  locvs  libelled  was  different  from  the  locus  proved ;  and 
it  was  areued  that  the  closet  was  no  more  part  of  tha  house 
than  a  cellar  in  the  neighbourhood,  of  which  one  man  had  the 
exclusive  use.  The  objection  was  sustained,  and  the  charge  with- 
drawn from  the  jury. 

In  the  recent  case  of  William  Bnowie  MUcheUj  High  Court, 
Jnne  1884,  a  novel  objection  to  the  hcus  was  ex  prqprio  motu 
taken  by  Lord  Young.  The  prisoner  was  charged  with  having, 
on  a  date  libelled,  stolen  ^^from  the  office  or  business  premises  in 
King  Street,  Aberdeen,"  occupied  by  his  employer,  a  blank  bank 
cheque  or  order.  '^  When  the  case  was  called,  his  lordship  advised 
tiie  Advocate-Depute  to  look  to  the  indictment  again.  F^or  the 
charge  of  thett  there  was  no  locus  libelled.  The  libel  should  have 
said  the  theft  was  committed  in  or  on  a  place.  This  libel  said 
*  from '  a  place — ^that  was  away  from  it."  The  result  was  that 
the  charge  of  theft  was  withdrawn,  and  the  prisoner  pleaded 
guilty  to  having  forged  his  master's  name  on  the  cheque  and 
tliereafter  uttered  it  as  genuine.  No  doubt,  in  English  practice, 
when  the  charge  is  the  statutory  one  of  stealing  within  a  dwelling- 
house,  the  preposition  desiderated  must  be  libelled.  In  our 
practice,  however,  it  has  always  hitherto  been  understood  that  an 
indictment  for  theft  from  a  house  was  equally  relevant  with  one 
charging  theft  within  such  a  place.  The  practice  is  to  libel 
according  to  the  fact :  if  the  thief  has  not  succeeded  in  carrying 
the  stolen  property  away,  beyond,  out  of,  or  from  the  house,  the 
locus  is  necessarily  laid  within  the  house;  but  otherwise  the  crime 
is  libelled  as  stealing  from  the  house.  The  loctLS  delicti  is  the  house 
vhether  the  theft  is  committed  within  or  from  it :  the  locus  of  the 
theft  in  question  was  the  shop  from  which  the  property  was  stolen, 
and  Hie  .charge  was  libelled  in  the  usual  way.  Certain  thefts, 
indeed,  adroit  only  of  being  libelled  BB/rom  a  place,  such  as  thefts 
from  a  lockfast  receptacle  or  a  pocket.  If  the  thief  has  merely 
got  hold  ot  a  purse  in  a  pocket,  but  is  seized  before  he  can  draw 
it  forth,  he  cannot  be  charged  with  theft  within  the  pocket,  but  is 
guilty  only  of  an  attempt  to  steal  from  the  pocket  So  also  if  the 
oreaker-up  of  a  lockfast  desk  is  laid  hold  of  while  merely  handling 
property  therein,  he  cannot  be  charged  with  theft  within  the  desk, 
or,  indeed,  with  any  crime  at  alL — Case  of  Laurie^  1837  (Bell's 
Notes,  p.  41),  and  case  of  Mickel,  1844  (2  Brown  175). 

In  the  more  recent  case  of  Alexander  Gordon  and  others,  High 
Court,  December  1884,  there  was  a  narrow  escape  from  an 
acquittal  arising  on  an  objection  to  the  locus.  The  prisoners  were 
charged  with  assaulting  and  robbing  a  man  in  a  close  in  the 
Grassmarket,  Edinburgh.    The  evidence  as  to  the  precise  locus 
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was  somewhat  conflicting,  bnt  went  to  show  that  the  assanlt  took 
place  in  the  close,  while  the  robbery  was  committed  in  the 
Orassmarket  near  the  close;  whereupon  it  was  objected  that 
there  could  be  no  conviction  on  the  graver  charge,  though  the 
words  "in  or  near"  would  have  obviated  the  difficulty.  Lord 
Young,  who  tried  the  case,  while  regretting  the  defect  in  the 
indictment,  was  indisposed  to  take  a  severely  technical  or  narrow 
view  of  the  objection,  and  left  the  case  in  the  hands  of  the  juiy, 
with  the  direction  that  they  might,  if  they  thought  fit,  limit  their 
finding  to  the  assault  only ;  though  they  might  not  find  it  impos- 
sible to  convict  also  of  the  robbery,  if  they  were  satisfied  the  crime 
had  begun  in  the  close  and  was  continued  out  of  the  close  in  the 
Orassmarket.  The  jury  found  the  prisoners  guilty  of  both 
charges,  adopting  the  suggestion  of  the  Court;  and  thus  by  a 
liberal  view,  unusual  in  our  practice,  of  the  trifling  variance, 
which  certainly  did  not  affect  the  guilt  of  the  prisoners,  a 
technical  escape  was  prevented.  The  previous  case  of  John 
JRosSy  Olasgow  (Bell's  Notes,  p.  208),  in  which  there  was  a  similar 
objection  to  lociis,  was  more  strictly  judged.  The  prisoner  was 
charged  with  assault  and  robbery,  the  minor  proposition  narrating 
that,  in  Gallowgate  Street  of  Olasgow,  he  assaulted  a  certain  man, 
and  did  drag  him  into  Barrack  Street,  near  or  adjoining  Gallow- 
gate Street,  and  did  then  and  there  rob  him.  The  evidence  dis- 
closed that  the  robbery  was  committed  in  Oallowgate  Street ;  and 
the  Court  regarding  the  words  "  then  and  there  "  as  applicable  to 
Barrack  Street  alone,  held  that  there  was  such  an  error  in  the 
description  of  the  locus  as  was  fatal  to  the  charge  of  robbery. 

W.  6.  D. 


THE  TRANSMISSION  OF  TRUST  AND  EXECUTRY 

FUNDS. 

It  is  a  remarkable  circumstance  that  in  regard  to  the  transmission 
of  trust  funds,  the  doctrine  of  the  law  in  Scotland  should  be 
flatly  at  variance  with  its  practice.  In  regard  to  what  the  doctrine 
18  there  does  not  seem  to  be  any  room  for  doubt.  The  office  of 
trustee  is  personal  and  not  descendable  to  heirs.  It  dies  with  the 
holder,  and  does  not  transmit  to  his  representatives.  On  the  death 
of  a  sole  or  last  surviving  trustee,  the  trust  entirely  lapses,  and 
the  title  to  the  trust  estate  remains  in  suspense  until  the  Supreme 
Court  appoints  some  one  to  take  it  up.  Such  an  appointment 
may  be  granted  in  favour  of  the  parties  beneficially  entitled  to 
the  funds,  or  of  a  judicial  factor,  or  of  a  new  trustee,  bat  a 
judicial  title  of  some  kind  is  indispensable,  and  it  can  be  granted 
only  by  the  Supreme  Court. 

Such  is  the  law,  but  in  practice  it  is  almost  universally  dis- 
regarded.    Custodiers  of  trust  funds,  public  companies  in  which 
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they  are  invested,  debtors  in  bonds  and  other  obligations  taken 
payable  to  the  deceased  trustee  as  sucht  pay  or  transfer  such 
funds  without  any  authority  from  the  Supreme  Court  at  alL 
Confirmation  by  the  Sheriflf  in  favour  of  the  executors  of  a 
deceased  trustee  is  accepted  as  a  title  to  uplift  and  grant  dis- 
charges for  funds  held  by  him  only  in  trust,  m  the  same  manner 
as  if  they  were  his  own  proper  personal  estate.  The  trust  funds 
are  not  even  confirmed ;  they  are  merely  appended  as  a  note  to  the 
inventory  and  the  note  copied  into  the  confirmation.  Of  course 
whenever  the  sufficiency  of  such  a  title  is  questioned  it  is  found 
that  payment  under  it  cannot  be  insisted  on,  and  that  application 
must  be  made  to  the  Supreme  Court  for  authority  to  take  up  the 
funds,  unless  by  obtaining  the  consent  of  parties  interested,  or 
ofiering  substantial  guarantees  against  the  risk  of  repetition,  the 
debtor  can  be  satisfied  that  he  is  safe. 

It  has  not  been  judicially  determined  what  the  result  of  pay- 
ing to  executors  of  a  deceased  trustee  would  be  in  the  event  of 
any  one  with  a  better  title  obtaining  authority  from  the  Court  to 
recover  the  estate  and  continue  the  administration.  Should  the 
f anda  not  be  forthcoming  by  the  party  to  whom  they  may  have 
been  paid,  a  demand  for  repetition  of  the  payment  might  possibly 
be  maintained.  The  strict  requirements  of  the  law  .  may  be 
disregarded  with  impunity  only  so  long  as  no  substantial  wrong 
is  done.  No  practice  however  convenient  or  general,  unless  it 
rests  on  authonty,  can  ever  be  followed  without  risk. 

The  general  adoption,  however,  of  the  practice  of  transmitting 
trust  funds  through  the  representatives  of  the  trustee,  notwith- 
standing the  uncertainties  and  risks  at  present  attending  it,  is 
sufficient  evidence  of  its  practical  convenience,  and  it  seems  there- 
fore worthy  of  consideration  whether  it  should  not  be  authorized 
and  regulated  by  statute,  so  that  the  facilities  it  furnishes  may  be 
enjoyed  without  danger  to  the  funds  forming  trust  estates  or  to 
the  parties  concerned. 

Tnis,  indeed,  has  already  been  done  in  so  far  as  re^rds  funds 
held  by  Scotch  trustees  which  may  have  been  invested  m  England 
and  Ireland.  In  these  countries  the  only  persons  who  are  recog- 
nised as  being  entitled  to  transfer  the  funds  held  by  a  deceased 
trustee  are  his  executors  or  administrators.  Even  where  a  factor 
has  been  appointed  on  a  lapsed  trust  in  Scotland,  he  can  get 
possession  of  the  trust  estate  in  England  only  through  the 
representatives  of  the  deceased  trustee.  It  is  expressly  provided 
by  statute  (48  Geo.  III.  cap.  149,  sec.  35)  that  probate  and  letters 
of  administration,  though  stamped  only  with  tne  amount  of  duty 
payable  on  the  proper  personal  estate  of  the  deceased,  shall  be 
valid  and  available  for  recovering,  transferring,  or  assigning  any 
personal  estate  held  by  the  deceased  in  trust.  A  Scotch  confir- 
mation sealed  in  the  Probate  Court  is  declared  to  have  the  same 
effect  even  when  the  deceased  trustee  has  held  no  estate  of  hia 
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own  in  England.  Confirmation  to  his  Scotch  estate  with  a  note 
of  the  f  ands  in  England  held  by  him  in  trust  contained  therein 
or  appended  thereto,  is,  when  sealed  in  England,  expressly 
declared  to  have  the  same  effect  as  probate  or  letters  of  adtnini-  s 
stration  in  regard  to  such  funds  (39  and  40  Vict.  cap.  70,  sec  43). 
It  seems  a  little  anomalous  that  a  title  granted  in  Scotland  shonld, 
by  being  sealed  in  England,  have  its  effect  extended  to  a  class  of 
property  which,  by  the  law  of  Scotland,  is  excluded  from  its 
operation.  There  does  not  seem  to  be  any  reason  why  a  Scotch 
confirmation  should  not  be  declared  a  ^^ood  title  to  recover  and 
transfer  trust  funds  in  Scotland  as  well  as  in  England.  It  is  a 
very  common  thing  for  the  funds  of  a  trust  estate  to  be  invested 
partly  in  Scotland  and  partly  in  England  or  Ireland.  It  would 
obviously  avoid  complication  if,  on  the  death  of  the  trustees,  the 
same  persons  should  by  the  law  of  each  of  these  countries  be 
entitled  to  uplift  and  transfer  the  funds. 

As  regards  the  transmission  of  heritage  in  Scotland  forming 
part  of  a  trust  estate,  the  Legislature  has  sanctioned  the  same 

Iirinciple  as  that  applied  to  English  and  Irish  personalty.  The 
leir-at-law  of  a  deceased  trustee  may  complete  a  title  to  anj 
estate  in  land  held  in  trust  of  which  the  deceased  trustee  may 
have  died  possessed,  and  may  either  under  certain  conditions 
administer  the  trust,  or  make  over  the  property  to  some  other 
person  legally  authorized  to  do  so,  or  where  all  the  other  purposes 
of  the  trust  liave  been  fulfilled,  convey  it  directly  to  the  benefici- 
aries (37  and  38  Vict.  cap.  94,  sec.  43).  There  does  not  appear  to 
be  any  reason  why  a  similar  power  to  deal  with  personalty  form* 
ing  part  of  a  trust  estate  should  not  be  conferred  on  the  executors 
of  the  trustee. 

The  power  of  transfer  conferred  by  confirmation  in  regard  to 
English  trust  funds  appears  to  be  absolute  and  without  limitation 
of  any  kind.  No  provision  is  made  for  the  continuance  or  winding 
up  of  the  trust.  The  funds  are  not  confirmed,  but  must  be  specified 
in  a  note  to  the  confirmation,  and  with  all  funds  so  specified  the 
executor  appears  to  be  entitled  to  deal  as  if  they  had  belonged 
absolutely  to  the  deceased  trustee.  The  specification  of  the  funds 
is  important  as  fixing  both  the  execntor*s  right  and  his  liability ; 
but  in  extending  the  power  of  transfer  to  all  trust  funds,  it  mif^t 
be  advisable  and  proper,  as  in  the  case  of  heritage,  to  provide  also 
as  far  as  possible  for  the  further  disposal  of  the  estate.  The  power 
of  continuing  the  trust  might  be  granted  under  conditions  and 
restrictions  corresponding  to  those  imposed  upon  the  trustee's  heir. 
And  in  all  cases  where  the  requisite  authority  to  exercise  this 
power  may  not  have  been  obtained,  there  shonld  be  the  same 
stringent  obligation  forthwith  to  make  over  the  funds  either  to  some 
one  legally  entitled  to  administer  the  trust,  or  directly  to  the 
beneficiaries  where  no  further  intermediary  may  be  reouired.  It 
^nld  indeed  be  the  executor's  interest  to  transfer  the  funds  with 
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the  least  possible  delay  to  the  proper  parties,  and  obtain  a  dis- 
char^  that  wonld  relieve  himself  and  the  estate  of  the  trustee 
whom  be  might  represent  from  all  liability.  Bat  there  might  be 
a  proTision  that  in  any  case  where  there  was  reason  to  fnar  that 
the  control  of  the  trust  funds  might  fall  even  for  a  brief  period 
into  unfit  or  unsafe  hands,  any  person  having  an  interest  might 
insist  npon  the  right  of  recovery  and  transfer  being  withheld  unless 
sufficient  security  were  found  for  its  being  faithfully  exerciser!. 

In  regard  to  the  transmission  of  esecutry  funds  there  is  an 
important  though  not  very  clearly  defined,  and  now  perhaps  some- 
what antiquated  distinction  between  the  effect  of  confirmation 
where  the  executor  is,  and  where  he  is  not,  beneficially  interested. 
A  confirmation  chiefly,  though  not  solely  for  the  executoi^s  own 
hehoof  (for  example,  oy  the  next  of  kin),  is  held  to  have  the  effect 
of  an  assignation  or  procuratory  in  rem  suam,  by  which  the  full 
right  of  the  subjects  confirmed,  and  consequently  the  right  of 
execution,  is  transmitted  to  the  representatives  of  the  persons  con- 
firming (Erskine,  B.  iii.  t.  9,  s.  38).  In  such  cases,  therefore, 
which  in  practice  are  held  to  include  all  confirmations  granted  in 
favour  of  executors  dative,  irrespective  of  the  extent  of  their 
interest  in  the  succession,  there  cannot  arise  any  lapse  in  the 
administration,  as  the  estate  confirmed  at  once  vests  in  the 
executor  and  his  representatives — any  other  beneficiaries  having 
only  a  claim  of  debt^against  them  for  their  share  of  the  estate. 
In  cases,  however,  where  the  executor  does  not  confirm  for  his  own 
behoof  but  solely  as  a  trustee  for  others, — which  cases  include 
nearly  all  confirmations  granted  in  favour  of  executors  nominate, — 
there  is  no  such  vesting  or  transmission.  The  estate  confirmed, 
in  so  far  as  not  actually  uplifted  by  the  executor  or  transferred  to 
his  name,  remains  in  bonis  of  the  defunct,  so  that  on  the  executor's 
death  a  new  confirmation  ad  non  executa  must  be  issued  to  that 
portion  of  the  estate  not  uplifted  or  transferred,  in  favour  not 
of  the  representative  of  the  executor,  but  of  a  new  executor 
appointed  to  represent  the  original  defunct.  And  in  regard  to 
that  portion  of  the  estate  confirmed,  which  the  executor  has 
uplifted  or  transferred  but  not  distributed,  the  title  to  it  is  held  to 
lapse  on  the  executor's  death  in  the  same  manner  as  the  title  to 
other  trust  funds  does  on  the  death  of  the  trustee. 

It  seems  more  than  doubtful  whether  this  distinction  should 
now  be  maintained,  and  whether  one  uniform  rule  should  not  be 
adopted  applicable  to  the  transmission  of  all  executry  funds,  except, 
perhaps,  to  those  confirmed  by  executors  creditors.  Confirmation 
as  executor  dative  is  now  to  a  much  greater  extent  than  formerly 
a  trust.  Where  the  ri^t  to  intestate  succession  was  limited 
to  the  next  of  kin,  properly  so  called,  it  was  the  usual  practice 
to  confirm  the  whole  of  them.  They  could  seldom  be  very 
numerous,  and  they  had  all  an  equal  interest.  The  executors 
were  thus  identical  with  the  beneficiaries ;  and  it  was  reasonable 
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that  the  title  should  transmit  alon$;  with  the  beneficial  right*  Since 
the  introduction  by  modern  lemslation  of  nameroas  nneqaal 
interests  into  intestate  succession  the  practice  has  entirely  changed. 
It  is  now  quite  unusual  for  more  than  one  or  two  executors  dative 
to  be  appointed,  however  numerous  the  beneficiaries  may  be.  The 
fiduciary  character  therefore  almost  always  predominates  in  the 
appointment ;  and  in  the  event  of  the  executor's  death  before  the 
administration  is  completed,  it  would  seem  more  reasonable  to 
allow  some  of  the  other  immediate  beneficiaries  to  come  in  and 
take  up  the  administration,  than  that  it  should  pass  away  to 
the  representatives  of  the  deceased  executor,  whose  interest  may 
have  been  very  limited,  and,  it  may  be,  already  completely 
satisfied.  In  short,  there  does  not  appear  to  be  any  reason  why 
the  effect  of  a  confirmation  granted  in  favour  of  an  executOT 
dative  acting  as  trustee  for  the  whole  personal  representatives  of 
the  deceased  should  not  be  the  same  as  that  of  confirmation  by  an 
executor  nominate  acting  for  behoof  of  legatees.  In  all  cases 
executry  estate  which  has  been  confirmed,  but  not  uplifted,  should 
remain  subject  to  confirmation  ad  non  executa  in  favour  of  the 
person  next  entitled  to  the  administration  ;  and  in  regard  to  funds 
which  have  been  transferred  to  an  executor's  name,  the  same  role 
should  apply  as  that  already  suggested  in  regard  to  other  trust 
funds — that  is,  the  representative  of  the  executor  should  be  entitled 
to  uplift  them  and  hand  them  over  either  to  the  beneficiaries  or 
to  some  person  legally  authorized  to  continue  the  administration 
of  the  executry  estate. 

As  a  convenient  method  of  completing  the  administration  of 
executry  estates,  with  or  without  the  intervention  of  the 
representatives  of  a  deceased  executor,  it  might  be  made  com- 
petent for  the  Sheriff  to  grant  a  new  confirmation  to  the  whole 
of  the  undistributed  portion  of  a  deceased's  estate,  whether  in 
the  liands  of  a  previous  executor  or  still  in  bonis  of  the  defunct. 
At  present  such  a  confirmation  must  be  limited  to  estate 
which  has  not  previously  been  confirmed,  or  which,  though 
confirmed,  has  not  been  uplifted  by  the  previous  executor,  in 
the  former  case  the  confirmation  is  called  a  confirmation  ad 
omissa,  in  the  latter,  confirmation  ad  non  execiita.  Might  not  the 
scope  of  a  confirmation  ad  lum  execvia  be  so  extended  as  to  embrace 
the  whole  of  the  executry  estate  undistributed,  and  be  declared  a 
good  title  to  call  the  representatives  of  the  previous  executor 
to  account,  or  directly  take  possession  of  the  executry  funds 
wherever  they  could  be  identified,  and  to  complete  the  adminis- 
tration of  the  whole  executry  estate?  It  does  not  seem  unreason- 
able that  the  Court,  under  whose  authority  an  executor  has  acted, 
should  have  power  on  his  death  before  fully  carrying  out  ♦he 
purposes  of  his  appointment  to  name  a  substitute  who  should  be 
able  to  take  up  tne  whole  of  these  purposes.  The  persons  into 
whose  hands  the   administration  would  thus  fall  would  be  the 
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residuary  legatees,  next  of  kin,  or  other  parties  having  a  beneficial 
interest  in  the  succession,  these  being  the  parties  who  are  held 
entitled  to  confirmation  ad  rum  exectUa, 

The  propositions  embraced  in  the  foregoing  obsenrations  wonid 
be  given  effect  to  by  the  Legislature  providing  as  follows : — 

1.  That  where  a  sole  or  last  surviving  trustee  or  executor  has 

died  with  personal  or  moveable  property  belonging  to  the 
trast  or  executry  estate  standing  or  invested  in  his  name 
as  trustee  or  executor,  confirmation  to  the  proper  personal 
estate  of  any  such  trustee  or  executor  shall,  notwithstand- 
ing that  su<;h  property  is  not  included  in  the  amount  or 
value  of  the  estate  confirmed,  and  on  which  inventory 
duty  may  fall  to  be  paid,  be  deemed  and  taken  to  be  valid 
and  available  by  the  representatives  of  such  trustee  or 
executor  in  whose  favour  such  confirmation  may  have  been 
granted  for  recovering,  transferring,  or  assigning  such 
property:  Providing  always  that  such  confirmation  shall 
contain  or  have  appended  thereto  a  note  or  statement  of 
such  property ;  which  note  or  statement  mav  be  inserted 
or  appended  by  the  clerk  of  the  Court  by  which  the  con- 
firmation is  issued,  whenever  the  same  shall  have  been  set 
forth  in  any  inventory  which  has  been  recorded  in  the 
books  of  said  Court;  and  that  it  shall  be  competent  for 
any  person  having  an  interest  in  such  property  to  object 
to  such  note  or  statement  being  inserted  or  appended, 
except  upon  such  caution  as  the  jadge  of  said  Court  may 
think  proper;  but  such  representatives  shall  not,  unless 
under  the  orders  of  the  Supreme  Court,  or  with  the  consent 
and  approval  of  all  the  beneficiaries  (being  all  above  age 
and  not  subject  to  any  legal  incapacity),  continue  the 
administration  thereof,  but  shall  be  bound  fortlf^ith  to 
make  over  the  same  to  any  person  or  persons  legally 
authorized  to  continue  the  trust  or  executorship,  or  directly 
to  the  beneficiaries  entitled  thereto,  where  no  other  purposes 
of  the  trust  or  executorship  remain  to  be  carried  out. 

2.  That  confirmation  to  a  deceased  person  shall  in  no  case  be 

deemed  to  have  the  effect  of  transmitting  any  title  to  the 
estate  contained  therein  to  the  representatives  of  the 
executors  confirmed,  except  in  so  far  as  such  executors  shall 
have  uplifted  or  transferred  the  same  to  their  own  names. 
And  on  the  death  of  any  sole  or  last  surviving  executor  it  shall 
be  competent  to  grant  confirmation  ad  nan  execiUa  to  any 
portion  of  the  estate  so  uplifted  and  transferred,  which  may 
remain  undistributed  among  the  beneficiaries,  in  the  same 
manner  and  to  the  same  persons  as  if  such  estate  had  not 
been  uplifted  and  transferred  ;  which  confirmation  ad  mm 
executa  shall  be  a  valid  and  effectual  title  to  recover  said 
estate  from  the  representatives  of  the  said  executor,  or 
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from  the  persons  with  whom  it  is  deposited  or  invested, 
and   to  continae   the  administration  thereof :    Provided 
always  that  nothing  herein  contained  shall  be  held  to  affect 
the  rights  and  preferences  at  present  conferred  by  confir- 
mation on  executors  creditor. 
These  proposals  are  not  put  forward  as  being  new.    They  are 
rather  an  attempt  to  formulate  and  pnt  in  shape  opinions  which, 
with  more  or  less  distinctness,  have  long  been  prevalent  among 
those  whose  attention  has  been  directed  to  the  subject  by  the 
diflSculties  which  constantly  occur  in  practice,  and  they  are  sab- 
mitted  to  the  consideration  of  the  profession  in  the  hope  that  they 
may  at  least  form  the  basis  upon  which  some  satisfactory  settle^ 
ment  may  be  effected  of  what  is  at  present  a  very  perplexing 
branch  of  legal  administration.  James  G.  Uubbie. 
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I. — The  Hall. 

At  what  hour,  precisely,  in  the  morning  the  Parliament  House 
takes  down  its  shutters,  we  have  never  been  there  early  enough  to 
ascertain.    Wild  legends  are  handed  about  in  the  place  to  the 
effect  tliat  some  people  are  to  be  found  there  as  early  as  half-past 
nine  o'clock  1     These  worthy  men,  if  they  really  exist,  are  probably 
veterans  who  have  outlived  the  dark  days  when  Court  was  wont 
to  meet  at  nine.    For  the  truth  of  the  legend,  however,  we  do  not 
Touch,  and  as  careful  are  we  to  abstain  trom  needlessly  throwing 
any  doubt  on  its  veracity.    There  is  this  to  be  said  ^or  it — and 
that  may  constitute  its  sole  foundation  in  fact — ^that  certain  of  tbe 
servants  are  required  to  be  there   by  9.30  a.m.    Probably  the 
doors  are  opened  then.    Moreover,  it  is  not  to  be  questioned  that 
between  the  last-mentioned  hour  and  ten  o'clock  (the  nominal 
hour  of  meeting)  there  are  always  a  few  early  birds  a-wing  on  the 
chance  of  securing  early  worms. 

Up  till  ten  o'clock,  however,  the  proceedings  are  preliminary, 
the  population  sparse  and  official.  It  is  about  that  hour  that  the 
bustle  begins.  When  it  does  begin,  the  general  rendezvous  for 
all  classes,  judges  alone  excepted,  is  the  Hall.  The  Hall  is  a  fairly 
long  place,  a  tolerably  wide  place,  and  a  very  high  place.  The 
roof  is  handsome  as  well  as  lofty,  and  it  is  believed  to  be  strong. 
Parliament  House  Hall  looks  warm  and  comfortable,  and  in  that 
respect  it  presents  a  marked  contrast  to  the  magnificent  and  utterly 
useless  stone  chamber  in  the  new  English  Courts  of  Law.  There 
are  benches  round  about,  there  are  pictures,  there  are  statues 
and  busts,  there  are  stained  glass  windows,  there  are  carved 
mantelpieces,  there  are  ventilators,  and  many  of  the  other  elements 
'>f  human  misery.    But  architecture,  dimensions,  fittings,  and  such 
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minatise,  form  not  the  proper  subject  of  this  sketch.  And  so, 
like  Dante's  friend  Justinian,  'when  he  ends  his  Institvies  of  the 
Civil  LaWy  we  recommend  all  those  who  may  be  desirous  of  more 
fully  studying  these  things  to  betake  themselves  to  the  more 
specialized  and  fuller  works — the  authorized  guide-books.  Here 
we  prefer  to  have  a  glance  at  the  people,  who  begin  gradually  to 
fill  the  Hall  and  disturb  its  silence. 

The  benches  against  the  walls — some  of  them  like  church  pews, 
and  some  resembling  the  choir-stalls  of  a  parsimonious  founoier — 
begin  to  be  studded  with  litigants.    Litigants  come  early  and  stay 
late.    They  wait  about  with  marvellous  patience,  as  a  rule ;  but 
the  patience  is  a  dogged  patience,  and  their  whole  mien  expresses 
aggressive  determination.     They  generally  have  a  sickly  smile, 
like  that  which  flickers  in  the  face  of  a  man  who  meets  you  on  his 
way  to  a  dentist.  Before  many  litigants  have  taken  up  their  positions, 
stray  counsel  begin  to  cross  the  floor  to  the  Law-room,  adjusting 
their  wigs  and  ties,  and  hitching  their  gowns.    Then  they  begin 
to  congregate  in  groups  by  the  middle  fireplace,  to  warm  their  hands 
(at  the  Government's  expense)  if  the  weather  be  cold,  and  to  ex- 
change gossip  on  as  comprehensive  a  range  of  topics  as  a  news- 
paper or  an  army  examination  paper  contains.     They  will  stand 
at  that  fireplace  in  the  hottest  day  in  summer — ^just  because  they 
cannot  keep  away  from  it.     You  do  not  know  why  they  go  there ; 
they  do  not  themselves  know.    But  that  fireplace  draws  them  to 
it  with  irresistible  force.    If  you  were  to  let  an  advocate  loose  in 
any  part  of  the  building  you  choose,  he  would  make  straight  for 
that  fender-ndl,  like  a  model  bee  going  home  with  the  setting  sun. 
Even  if  he  were  lame  or  even  blind,  he  would  do  it.     It  is  instinct. 
Simultaneously,  knots  of  clerks  begin  to  gather.    They,  too,  have 
their  peculiar  site.    At  one  end  of  the  Hall,  under  the  large  coloured 
window,  they  congregate,  and  stand  near  to  the  macers'  rostrum. 
Many  of  these  gentlemen  have  manifestly  been  up  late  last  night 
— very  late— as  late,  indeed,  as  some  of  their  so-called  employers, 
whose  white  wigs  are  really  necessary  to  tone  down  the  washed- 
out  paleness  of  their  faces.    These  clerks,  too,  for  the  most  part 
bear  the  traces  of  hurried  shaving.    Agents  arrive  on  the  scene 
next.    So  far,  it  is  like  a  coronation  procession ;  you  see  the  least 
important  personages  walk  first;   the  most  exalted  come  last. 
Agents  wear  glossy  hats.     They  pace  up  and  down  the  full  length 
of  the  fioor  with  a  consciousness  of  importance.     They  speak  to 
connsel  in  turn  with  the  condescension  of  Royalty  honouring  the 
ambassadors  of  various  nations  at  a  State  ball.     Witnesses  put  in 
an  appearance  by  and  by.    They  are  almost  as  various  as  was 
the  cargo  of  Noah's  ark.    They  may  come  singly ;   if  they  are 
social  swells  or  initiated  persons,  such  as  accountants  and  doctors, 
they  generally   do.      More  often,  however,  witnesses  are  from 
distant  districts,  or  are  mariners  or  something  of  the  kind;  in 
which  case  they  cross  the  Hall  in  single  file,  like  ungainly  geese. 


356  PARLIAMENT  HOUSE  SKETCHES. 

in  the  wake  of  a  maeer,  to  the  bench  at  a  Lord  Ordinary's  door, 
where  they  will  sit  in  nervons  clumps  while  the  day  glides  on.  We 
mean  to  have  something  more  to  say  in  a  future  paper  on  the  subject 
of  witnesses.  They  form  a  class  presenting  infinite  variety,  and 
out  of  them,  as  Jaques  would  say,  "  there  is  much  matter  to  be 
seen  and  learned."  There  are  one  or  two  porters  about,  already 
at  lunch  —  ten  being  the  normal  luncheon  hour  for  porten. 
Around  the  lower  fireplace,  the  inevitable  crowd  of  waifs  and 
loafers  is  gathered.  Britain  is  a  free  country  with  glorious  institu- 
tions ;  Parliament  House  Hall  is  Government  property,  and  that 
fire  is  an  institution  with  these  nondescript  citizens — set  apart  for 
their  use  by  prescription,  notwithstanding  the  futile  attempts  at 
interruption  made  by  the  advocates'  clerks.  Waifs  steam  their 
damp  garments  there  on  snowy  days,  and  thereby  add  much  to  the 
purity  of  the  atmosphere.  Those  without  a  home  come  there; 
those  with  scolding  wives  come  there  for  peace  and  relaxation — 
were  the  Scottish  Courts  to  be  removed  to  London,  heaven  knows 
what  would  become  of  these  unsavoury  folk  I  Parliament  would 
undoubtedly  have  to  consider  their  rights.  There  are  a  few 
straggling  sightseers  hanging  vaguely  about ;  but  sightseers  are 
a  class  who  come  later. 

If  one  strolls  into  the  Hall  about  this  hour,  he  sees  a  scene  which 
may  fairly  be  described  as  bustling,  even  although  it  is  a  Scotch 
scene  in  days  of  centralization  and  of  depression  in  trade:     True, 
the  bustle  does  not  last  long.    It  passes  speedily  off  like  the  effer- 
vescence in  inferior  soda-water.     But,  while  it  lasts,  there  is  both 
plenty  and  variety.     Here  is  an  intent  group  trying  to  come  to  an 
''amicable"   arrangement.     That  is  a  hateful  phrase  in  needy 
counsel's  ears,  and  cruelly  enough  counsel  are  generally  expected 
to  assist   at  the   settlement.     Two  or  three  agents,  town   and 
country,  with,  perhaps,  a  couple  of  Parliament  House   clerks; 
three  or  even  lour  counsel ;  litigants  with  very  red  faces  and  a 
bristling  hedgehog  attitude.    Sucn  groups  will  stand  so  for  an  hour 
at  a  time.     Surely  the  operation  of  giving  in  b  the  hardest  task  of 
all  to  a  British  citiaen.     To  watch  the  varying  expressions  in  their 
faces  is  a  most  interesting  and  instructive  study,  especially  if  one 
has  no  connection  with  the  abortive  case.     Another  &tei*eotypeJ 
group  is  a  trio — a  junior  and  a  senior  counsel  having  a  huge,  un- 
wieldy plan  or  map  explained  to  them  by  a  country  agent.     That 
chart  ought  to  be  hung  up  on  a  wall,  if  profanity  is  to  be  avoided, 
and  its  lesson  ought  to  be  taught  with  a  pointer.      As  things  are, 
however,  advocates  stretch  their  arms,  twist  their  bodies,  crick 
their  necks,  and  all  but  stand  on  their  heads,  in  order  to  make  it 
out  seated  with  their  legs  crossed.     The  senior  almost  invariably 
loses  his  temper  and  falls  on  the  junior,  who  turns  on  the  agents 
who  in  turn  abuses  the  designer  of  the  map.     We  have  seen  a 
counsel  sit  for  ten  minutes  at  a  time  with  his  head  leaning  over 
towards  his  shoulder  at  an  angle  of  forty- five  degrees,  and  then 
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poll  in  his  aching  outstretched  arm  and  leave  in  disgust.  Scarcely 
less  familiar  is  the  person  crossing  the  floor  with  models.  Models 
are  absolutely  without  limit.  Sometimes  it  is  a  crane,  or  a 
scaffolding,  or  some  intricate  piece  of  defective  machinery ;  the 
ingenious  toy  having  been  constructed  to  make  out  the  case  of  a 
matilated  labourer  who  follows  it  on  a  wooden  leg,  or  that  of  the 
relatives  of  a  departed  sufferer.  Then  there  are  reporters  for 
newspapers,  standing  about,  like  Mr.  Snodgrass,  ^*  about  to  begin." 
Reporters  are  a  class  who  above  all  others  are  anxious  to  be  saved 
trouble.  They  will  do  anything  to  avoid  writing  a  page ;  and 
they  have  all  kinds  of  appliances,  subterfuges,  and  iree-mason- 
like  arranTCments  to  economize  labour.  The  diminutive  printer's 
devil  is  also  a  well-known  figure  in  the  Hall  of  a  morning*  He 
comes  there  in  pursuit  of  the  fugitive  editors  of  legal  reports ; 
and  he  seemS  to  open  his  mouth  and  lose  his  wits  as  soon  as  he 
enters  "  the  musty  purlieus  of  the  law." 

Certainly  this  is  the  most  bustling  hour  of  the  day.  But,  as 
we  have  said,  it  does  not  last  long.  Unless  in  the  rare  event  of 
the  Judges  holding  a  meeting  of  their  order  to  pass,  an  Act  of 
Sederunt,  the  bells  of  the  different  Courts  ring  by  twenty  minutes 
past  ten.  These  unmusical  and  hotel-like  sounds  are  the  signal  for 
a  very  general  stampede — all  orders  go.  Those  who  have  work 
reqaire  to  go;  those  who  have  no  work  require  to  pretend  to 
require  to  go.  The  most  general  rush  of  counsel  and  agents  is  to 
the  Court-room  of  the  First  Division ;  litigant^s  start  chiefly  for  the 
parlour-like  Court-rooms  of  the  Outer  House,  and  sometimes  they 
arrive  where  they  wish.  To  these  last  also  the  general  public 
most  multitadinously  tend.  The  Hall  is  l^f t  for  a  little  almost 
deserted.  The  more  leisurely  members  of  the  junior  bar  prevent 
its  ever  becoming  absolutely  empty ;  for  they  continue  to  arrive 
from  the  outer  world  up  till  eleven  or  twelve.  After  the  first 
blush  of  excitement  is  over  in  Court,  all  classes  stroll  back  into  the 
Hall ;  but  in  reduced  numbers,  never  all  at  one  time,  and  it  does 
not  become  crowded  again.  Sightseers  begin  to  arrive ;  and  in 
stimmer  time  as  many  as  one  hundred  Americans  may  enter  in  a 
sinorle  party.  The  fireplace  is  never  quite  deserted  by  counsel : 
there  are  always  a  few  left ;  but  most  of  these  disappear  to  read 
newspapers  or  novels,  or  to  work.  Agents  go  off  to  spend  the 
morning  in  their  offices,  unless  their  cases  are  actually  being 
heard ;  and  the  miscellaneous  part  of  the  population  spreads  itself 
pretty  equally  over  the  entire  premises,  and  no  longer  impresses 
one  with  its  numbers. 

Between  one  and  two  is  the  ill-defined  time  of  lunchinc. 
Then  the  Hall  fills  again.  It  does  not  return  to  its  morning  bustle 
in  f ulL  Many  advocates  have  already  lef t,  some  to  play  golf, 
some  to  lunch  more  elaborately  in  a  club  or  more  comfortably  at 
home.  Then,  too,  the  Courts  are  seldom  all  up  for  lunch  at  one 
and  the  same  time,  and  those  sitting  require  some  attendance. 
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Besides  vhich,  by  lunch  time  the  Hall  population  is  lessened  in  the 
matter  of  witnesses  and  litigants — every  morning^  bringing  its 
dreary  tale  of  compromise  and  abandonea  suits.     Othenprise  the 
appearance  of  the  place  is  much  the  same.     There  are  two  classes 
of  advocates,  if  we  adopt  the  mode  of  taking  lunch  as  a  principle  of 
division.    There  are  the  bachelors  who  lunch  downstairs  in  the 
lunching-room.     These  eat  in  private— or,  at  least,  they  begin 
their  lunch  so,  and  only  finish  it  under  the  public  gaze.    The 
other  class  is  that  of  the  married  men,  men  with  households ;  with 
the  affiliated  class  of  engaged  bachelors,   those,  as   it  were,  in 
training.     These  gentlemen  bring  sandwiches  in  tin  cases,  and  eat 
them  fairly  and  above  board  in  Hall — while  they  talk.     This  mid- 
day  break  is  a  favourite  time  for  unfee'd  consultations.    It  is 
amusing  to  watch  the  career  on  the  floor  of  a  busy  senior  who  is 
on  his  way  to  begin  his  lunch.      His  ingenious  attempts  to  escape 
capture   deserve   more  success  than   they  generally  meet  with. 
Alter  getting  ont  of  Court,  he  shakes  off  the  agent  and  party  of 
the  case  in  which  he  has  been  engaged  and  reaches  the  HaU  almost 
unmolested.     No  sooner  is  his  face  seen  there  than  he  is  plunged 
after  by  his  own  clerk  for  a  signature ;  he  is  seized  by  an  agent 
for  an  informal  and  unfee'd  consultation  on  some  case  in  which  he 
has  not  read  the  papers ;  bored  by  his  juniors  in  coming  suits  for 
advice ;  run  at  by  a  harpy  who  has  been  long  lying  in  wait  to 
extract  a  subscription  (tnese  men  will  wait  lOur  hours  for  five 
shillings);  pounced  upon  by  political  wire-pullers  who  wish  to 
work  the  caucus ;  chased  by  a  porter  with  a  note ;  and  pursued 
by  a  diffident  bov  to  summon   him  to  a  dialogue  through  the 
telephone.     No  doubt,  he  may  do  and  often  does  these  things 
while  he  is  eating  all  the  while.      But  until  he  has  got  possession 
of  his  sandwich-box,  it  is  a  desperate  affair  with  him,  ana  he  fights 
with  terrible  pertinacity.     Agents  think  it  undignified  to  eat  tneir 
lunch  in  the  Hall.     They  do  it  in  private,  like  romantic  yoang 
ladies  who  consider  an  appetite  gross  and  unbecoming. 

The  fixing  of  the  duration  of  the  lunch  adjournment  is  part  of  the 
nobUe  offidum  of  the  Court.  The  judges,  however,  unl{ke  agents, 
eat ;  and  therefore  counsel  have  time.  But,  before  very  long,  the 
bells  ring  again  and  the  Hall  empties  once  more.  For  the  next  two 
hours  there  is  a  gradual  exodus  from  the  House.  The  public 
vanish,  agents  follow,  and  soon  the  last  lingering  idlers  go.  Clerks 
begin  to  get  blue  and  red  bags  into  marching  order,  and  porters 
begin  to  remove  them  to  their  various  destinations.  One  or  two 
counsel  pace  up  and  down  the  desolate  Hall — looking  very  solemn 
and  Rip-Van-Winkle-like.  There  is  a  ghastly  echo  in  the  place 
when  they  talk  aloud,  and  that  generally  causes  a  more  subdued 
tone.  By  and  by  they  too  vanish ;  and  there  are  only  servants, 
shadows,  and  shreds  of  torn  paper  left. 
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The  case  of  Codcbum  v.  Clarh^  March  4,  1885  (Second  Division), 
was  a  dispute  between  a  client  and  his  law-agent,  and  is  of  import- 
ance to  legal  gentlemen.  The  parsuer,  the  client,  sought  to  have 
his  agent's  account  taxed  seven  months  after  it  had  been  adjusted, 
and  a  receipt — for  the  balance  brought  out — ^granted.  The 
defender  maintained  that  these  transactions  operated  as  a  bar  to 
taxation.  But  the  Court  would  not  uphold  this  view — Lord 
Young  said,  in  giving  judgment, — *'I  do  not  think,  in  dealing 
between  agent  and  client,  that  the  client  is  precluded  by  anything 
of  the  character  which  occurred  here  from  asking  that  the  agent's 
account  should  be  taxed,  and  I  must  express  some  surprise  that 
any  practitioner  before  this  Court,  shoula  even  after  the  lapse  of 
seven  months  resist  the  request  that  his  accounts  should  be 
taxed."  After  referring  to  the  doctrine  of  settled  account  he 
remarked, — "  A  client  meeting  with  law-agents  is  in  a  peculiar 
position  altogether.  The  client  and  the  law-agent  are  not  upon 
even  terms.  The  agent  knows  the  proper  charges — hut  the  client 
does  not  and  trusts  entirely  to  his  agent ;  and  if  afterwards  he  is 
advised  that  the  account  is  overcharged,  most  agents  would  assent 
to  have  the  account  subjected  to  the  usual  test.  Apart  from  that, 
I  am  of  opinion,  as  a  matter  of  law,  that  it  is  the  client's  right  if 
the  account  is  overcharged  to  have  it  reduced." 

The  case  of  Campbdl  v.  Macfarhme^  March  6,  1885  (Second 
Division),  raised  a  very  curious  and  important  question  relating 
to  the  relief  of  the  poor,  which  was  disposed  of  by  the  Lord 
Ordinary  (Eraser)  in  an  elaborate  judgment.  A  pauper  had 
been  maintained  by  the  parochial  board  from  1865  down  to  1883. 
In  1880  she  succeeded  to  some  property  by  the  death  of  a  relative, 
aud  a  curator  bonis  was  appointed.  In  1884  she  received  part 
payment  of  her  share  in  this  succession.  The  parochial  board 
sued  her  for  repayment  of  the  sum  expended  since  she  had 
become  liable.  The  curator  bonis  offered  to  repay  all  advances 
since  1884.  The  case,  therefore,  raised  the  question  whether  a 
board  is  entitled  to  full  repayment  when  the  pauper  succeeds  to 
estate.  The  Lord  Ordinary  held  that  the  pauper's  estate  was 
only  liable  to  repay  advances  made  since  the  date  of  her  succes- 
sion to  it — that  IS  to  say,  in  this  case,  since  1880.  Lord  Fraser 
reviews  at  considerable  length  the  different  theories  held  by 
lawyers  as  to  the  nature  of  the  right  to  relief  which  a  pauper  has 
upon  the  State.  Lord  Ardmillan,  in  Henderson  v.  Alexander^ 
bases  it  upon  charity ;  Lord  Pitmilly,  following  Stair,  upon  an 
inherent  right  in  the  poor  to  be  supplied  with  the  necessaries  of 
hfe.  Dunlop,  denying  that  apart  from  statute  there  exists  any 
such  right,  maintains  that  the  legislative  enactments  are  founded 
solely  upon  policy  and  expediency.     The  Lord  Ordinary  goes  on 
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to  point  out  that  whatever  theory  is  accepted,  the  result  must  be 
the  same : — "  There  is  no  implied  contract  to  the  effect  that  upon 
the  return  of  more  prosperous  times  the  money  advanced  for 
relief  shall  be  i*epaid.  *  As  Lord  Young  put  it,  the  relation  of 
debtor  and  creditor  never  subsists  between  the  parochial  board 
and  the  pauper:  ^'The  money  is  properly  expended,  and  no 
claim  arises  in  respect  of  it."  All  the  judges  were  of  opinion  that 
the  fact  of  a  pauper  having  been  a  lunatic  could  not  benefit  the 
parochial  board.  It  is  clear,  as  is  pointed  out  by  Lord  Fraser. 
that  were  the  principle  maintained  in  this  case  by  the  parochial 
board  to  be  recognised  by  law,  a  number  of  cases  would  arise  in 
which  repayment  might  be  sought.  Tlie  case  of  a  pauper  succeed- 
ing to  property  is  not  certainly  very  common,  but  it  is  quite  common 
to  find  workmen  and  others  temporarily  on  the  poor-roll  in  respect 
of  ill-health.  Are  the  wages  of  such  to  be  subsequently  drawn 
upon,  when  health  has  been  restored,  to  repay  the  parochial 
board?  Lord  Fraser,  of  course,  makes  a  distinction  in  the  case 
of  one  receiving  relief  who  has  concealed  property.  But  there 
another  principle  applies.  Such  a  one  was  only  an  apparent 
pauper,  who  was  bound  all  along  to  support  himself,  and  there- 
fore liable  in  repayment  to  the  board. 

In  Bertram  v.  Pdce^  March  7, 1885  (First  Division),  we  have  an 
instance  of  a  proposed  counter  issue  which  was  rejected  on  the 
ground  that  it  did  not  meet  the  charge  to  which  it  was  opposed. 
The  action  was  founded  upon  an  alleged  slander.  The  defender 
was  alleged  to  have  represented  that  pursuer,  who  was  a  game- 
keeper, had  acted  dishonestly  in  the  matter  of  disposal  of  game, 
and  by  appropriating  the  proceeds  of  sale  to  his  own  uses.  The 
Court  would  not  sanction  a  counter  issue  to  the  effect  that  the 
defender  had  transmitted  to  the  pursuer  money  obtained  for  game 
left  by  the  latter  at  his  house,  because  such  an  issue  omitted  all 
suggestion  of  dishonesty.  Again,  in  the  same  case,  a  counter 
issue  of  slander  was  disallowed  as  incompetent. 

Dolan  V.  Anderson  and  LycUl,  March  7,  1885  (Second  Division), 
is  ataother  decision  under  the  Employers'  Act,  and  raised  a 
question  relating  to  the  interpretation  of  the  3rd  sub-section  of 
section  1,  which  renders  a  master  liable  for  the  negligence  of  any 
person  in  his  service,  whose  orders  the  workman  is  bound  to  obey, 
if  injury  arises  through  such  negligence.  Now,  in  this  case,  a 
machineman,  who  got  rather  higher  wages  than  the  ordinary 
workmen,  had  several  labourers,  including  the  pursuer^  working 
under  him  at  a  riveting  machine.  He  gave  tliem  orders,  and 
expected  obedience.  The  defenders  admitted  that  the  machine- 
iban  had  higher  wages^  but  denied  that  he  was  placed  in  any 
position  of  authority  over  the  others.  The  Sheriffs  sustained  the 
defence.  But  the  Court  of  Session  reversed.  As  Lord  Craighill 
pointed  out,  the  mere  fact  that  this  machineman  was  himself  a 
subordinate  was  not  inconsistent  with  his  power  to  give  orders  to 
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those  who  were  under  him.  "The  question  is  not  whether  tlie 
person  who  gave  the  orders  or  directions  occupied  a  high  or 
humble  position  in  the  works.  It  is  simply  whether,  whatever 
was  his  position,  he  was  one  to  whose  orders  or  directions  at  the 
time  of  the  accident  the  workman  injured  was  bound  to  conform. 
If  he  was,  the  words  of  the  statute  are  satisfied,  and  a  limitation 
of  their  operations  for  the  purpose  of  restricting  the  benefit  the 
statute  was  intended  to  confer,  would  be,  not  an  interpretation  of 
the  words  of  the  clause,  but  a  capricious  interference  with  its 
application." 

Scott  V.  Johnston,  March  14,  1885  (Second  Division),  was  an 
action  for  slander.  The  pursuer  maintained  that  the  defender, 
who  was  a  law-agent,  had  used  in  the  Sheriff  Court  certain  words 
representing  that  he,  the  pursuer,  had  been  guilty  of  a  statutory 
offence.  The  defender  denied  that  he  had  said  anything  which 
was  not  pertinent  to  the  cause,  but  he  did  not  aver  that  the 
words  complained  of  were  used  when  the  pursuer  was  under 
examination  in  a  cessio  process.  The  Court,  in  respect  that  there 
were  no  averments  sufficient  in  the  defences  to  warrant  it,  refused 
to  allow  the  defender  a  counter  issue  of  privilege.  But  it  was 
pointed  out,  that  if  in  the  course  of  the  trial  it  appeared  that  the 
words  complained  of  had  been  made  use  of  under  such  circum- 
stances as  to  raise  a  plea  of  privilege,  the  judge  might  direct  the 
jury  to  give  effect  to  it.  In  this  case,  although  the  pursuer  had 
been  divested  of  his  estate  in  virtue  of  a  decree  of  cessio  and  had 
not  obtained  his  discharge,  the  Court  declined  to  order  him  to 
find  caution,  apparently  upon  the  ground  that  a  claim  of  ^* damages 
for  slander  or  bodily  injury  is  not  part  of  his  estates  which  passes 
to  the  trustee  on  the  sequestrated  estate  of  the  slandered  or' 
injured  person." 

In  Malcolm  v.  Lloifd,  March  17,  1885  (First  Division),  which 
related  to  the  immemorial  possession  of  a  servitude  road,  the  Court 
ordered  a  trial  by  jury,  the  Lord  President  remarking :  "  I  think 
there  is  a  disadvantage  in  having  a  question  of  pure  fact  tried  by  a 
proof  before  the  Lord  Ordinary  when  the  evidence  is  likely  to  run 
to  ^me  length.  In  that  event,  the  result  is  that  the  case  after- 
wards comes  up  upon  a  reclaiming  note  mth  a  big  print,  which 
involves  the  expenditure  of  a  great  deal  of  judicial  time,  and 
necessitates  considerable  expense  which  would  otherwise  be 
avoided." 

In  a  divorce  case  (Watts  v.  Watty  March  20,  1885,  Second 
Division),  the  defender,  the  husband,  defended  upon  the  merits, 
but  took  no  objection  to  the  jurisdiction.  The  Lord  Ordinary 
found,  however,  that  there  was  no  Scottish  domicile.  The  Inner 
House  reversed.  Lord  Young  said :  **  The  summons  having  been 
personally  served  upon  him,  and  he  having  appeared  and  con- 
sented to  the  jurisdiction,  and  taking  the  evidence  as  it  stands,  all 
we  know  of  him  is  that  he  was  in  Glasgow  for  some  years,  that 
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he  married  there,  that  his  wife  is  there,  his  child  there.  I  do  not 
think  it  is  fitting  for  the  Court  to  raise  the  question  if  one  of  the 
parties  interested  to  do  so  does  not." 

In  Newlands  v.  Legatt^  March  13,  1885  (First  Division),  the 
Court  held  that  a  purchaser  was  barred  from  demanding  repay- 
ment of  the  price  of  a  mare  sold  under  a  warranty  of  soundness, 
because  of  the  following  course  of  conduct: — The  mare  showed 
symptoms  of  cold  the  day  after  she  came  into  his  possession.  The 
purchaser  treated  her  himself;  and  while  the  illness  continued 
had  her  tail  docked.  Twelve  days  after  the  sale,  the  animal  died, 
and  no  demand  was  made  upon  the  seller  until  the  day  before  her 
death.  Lord  Mure  remarked :  '*  It  could  not  be  said  that  during 
the  time  this  mare  was  in  the  pursuer's  stables  she  was  fit  for  use, 
and  the  defender  could  not  reasonably  have  refused  to  take  her 
back  had  she  been  returned  to  him.  That  was  not  the  course 
which  the  pursuer  followed, — ^he  continued  to  treat  her  himself,  and 
it  was  not  until  shortly  before  her  death  that  a  veterinary  surgeon 
was  called  in, — and  accordingly  the  question  comes  to  be  whether  in 
these  circumstances  he  can  now  recover  the  price  of  the  mare  from 
the  defender  ?  "    That  question  the  Court  answered  in  the  negative. 

The  decision  in  Stephenson  v.  Hutcheson  A  Anderson,  ilzj  12 
1885  (First  Division),  is  an  illustration  of  the  strictness  with  which 
tiie  Court  will  interpret  statutory  provisions  having  for  their 
object  the  prevention  of  delay  in  the  judicial  proceedings,  and  it  is 
therefore  one  to  which  legal  practitioners  will  do  well  to  attend. 
The  case  originated  in  the  Sheriff  Court  of  Glasgow.  In  a  former 
stage  of  proceedings  a  proof  had  been  allowed  by  the  Sheriff- 
Substitute,  and  against  his  interlocutor  an  appeal  was  taken  by  the 
defenders.  They  did  not,  however,  appear  to  support  this  appeal 
before  the  Sheriff,  and  in  virtue  of  the  powers  conferred  upon  nim 
by  the  20th  section  of  the  Sheriff  Court  Act  of  1876,  he  recalled 
the  interlocutor  of  his  Substitute,  and  gave  decree  in  favour  of  the 
pursuer.  The  defenders  then  brought  the  matter  before  the  Court 
of  Session,  but  without  success.  The  excuse  which  they  had  to 
offer  was  simply  this,  when  the  case  was  called  before  the  Sheriff, 
their  agent  had  been  engaged  in  another  Court.  The  Lord 
President,  after  pointing  out  that,  under  the  20th  section,  the 
Sheriff  is  obliged^  when  no  satisfactory  reason  is  assigned  for  the 
absence  of  one  of  the  parties,  to  pronounce  a  decree  in  favour  of 
the  other,  remarked :  "  We  came  to  the  conclusion  in  the  case  of 
M'Oibbon  v.  Thomson  that  it  would  require  very  strong  reasons 
indeed  to  induce  us  to  make  any  exception  to  the  rules  thus  laid 
down.  Have  the  appellants  in  the  present  case  then  made  out 
any  such  exceptional  case  as  would  warrant  us  in  interfering  with 
what  has  been  done  by  the  Sheriff?  I  do  not  think  that  they  have. 
The  excuses  which  they  offered  to  the  Sheriff,  and  which  are  now 
repeated,  are  not  such  as  can  be  listened  to  for  a  moment,  for  in 
that  case  the  provisions  of  section  20  would  be  most  easily  evaded.'' 
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The  case  of  IPGxbbon  is  reported  in  4  R.  1085.  Another  decision, 
Vickers  v.  Ifibloey  relating  to  this  point,  will  be  found  in  the  same 
volume  at  page  729. 

In  M'Phersan  v.  Wright  ^  Sinclair,  May  19,  1885  (Second 
Division),  it  was  held  that  where  there  was  a  discrepancy  between 
the  date  upon  the  noting  of  a  bill  and  that  upon  the  extract  protest 
which  followed,  this  was  fatal  to  any  diligence  founded  upon  the 
bill.  Lord  Young  said:  ^^ Though  noting  will  warrant  the 
extending  of  the  protest,  or  the  prcSucing  of  it,  as  I  think  it  has 
been  sometimes  called,  at  any  date  thereaiter,  the  extended  protest 
must  always  be  conform  to  the  noting  of  the  bill  which  is  its 
warrant."  The  decision  upon  this  point  tendered  it  unnecessary 
to  consider  another,  viz.  whether  a  bank-agent  was  entitled  to  set 
off  a  debt  due  to  the  bank,  arising  from  an  overdraft,  against  a  debt 
aue  by  him  to  the  customer  who  had  been  allowed  to  overdraw. 
1  he  agent  was  personally  responsible  for  overdrafts,  and  pleaded 
compensation  in  the  capacity  of  cautioner  for  the  customer.  The 
Sheriff-Substitute  repelled  the  agent's  plea,  but  Lord  Young 
seemed  rather  to  favour  it,  remarking:  **  I  have  several  times 
indicated  that  my  impression  on  the  question  is  in  conformity  with 
the  opinions  of  Professor  More,  and  who  is  of  opinion  that  a 
cautioner  may  retain  against  the  party  for  whom  he  acts  as 
cautioner  until  he  is  relieved  of  his  obligation.  I  assume  that  he 
is  a  cautioner  for  an  existing  and  past  due  debt."  Lord  Craighill 
indicated  a  similar  opinion. 

Murray  v.  Sted  ^  Sans,  May  20,  1885  (Second  Division),  was 
an  action  under  the  Employers'  Liability  Act,  raised  in  the  Sheriff 
Court,  and  ultimately  appealed  to  the  Court  of  Session  for  jury 
trial.  The  pursuer  was  successful,  but  the  defenders  maintained 
that  he  should  be  awarded  only  Sheriff  Court  expenses,  as  the 
Legislature  intended  such  cases  to  be  tried  in  the  inferior  Courts. 
This  argument  was  not  given  effect  to,  the  usual  costs  of  a  jury 
trial  being  allowed. 

In  WrigtU  v.  Brown's  Trustees,  May  21, 1885  (Second  Division), 
the  Court  allowed  a  workman  earning  18s.  a  week  the  benefit  of 
the  poor  roll. 

In  Bdl  V.  Andrews,  May  22,  1885  (First  Division),  the  Court 
held  that  a  piano  which  belonged  to  the  minor  daughter  of  a  tenant 
residing  in  family  with  him  was  not  subject  to  the  landlord's 
hypothec.  A  distinction  has  thus  been  established  between  such 
a  case  and  one  in  which  the  article  is  in  the  tenant's  house  under 
a  contract  of  hire.  Lord  Shand  remarked  :  ^'  I  confess  I  do  not 
find  the  reason  given  for  holding  hired  furniture  liable  altogether 
a  satisfactory  one,  viz.,  that  the  broker,  in  respect  of  the  hire  paid 
to  him,  take  the  risk  of  the  furniture  being  sequestrated ;  but  so  it 
has  been  decided,  and  the  rule,  at  least,  oraws  a  clear  distinction 
between  hired  furniture  and  that  which  is  merely  lent  or  deposited 
gratuitously.*' 
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If  the  House  of  Commons  were  a  perfect  legislative  machine,  we 
should  entertain  no  serious  doubts  about  the  fate  of  the  Lunacy 
Bills  introduced  into  the  House  of  Lords  by  the  Lord  Chancellor. 
The  Lunacy  Acts  Amendment  Bill  would  be  amended  and  passed, 
and  immediately  incorporated  with  the  Lunacy  Acts  Consolidation 
Bill,  which  would  also  promptly  pass  into  law.  The  severe  com- 
pression of  the  existing  Acts  relating  to  lunacy  into  a  single  enact- 
ment, not  only  ministers  to  the  convenience  of  all  who  have  to 
deal  with  the  lunacv  law,  but  also  sweeps  from  the  statute-book  a 
considerable  mass  of  pAvisions  which  the  age  has  outgrown.  The 
mere  consolidation  is,  in  effect,  an  important  reform.  The  Lunacy 
Acts  Amendment  Bill  was  energetically  demanded  by  the  revela- 
tions of  the  past  year  or  two  in  the  law  courts,  which  shocked  the 
public  complacency  with  the  provisions  and  administration  of  the 
law.  The  Keport  of  the  Select  Committee  of  1878  had  been 
practically  forgotten  by  all  but  reformers  and  anti-reformers,  and 
every  case  that  has  jarred  on  the  public  nerves  has  done  good  ser- 
vice, in  compelling  the  attention  of  legislators  to  the  weak  points 
of  the  system.  It  is  right  and  proper,  as  well  as  highly  advan- 
tageous, that  this  important  work  should  be  prepared  and  laid  before 
Parliament  under  the  direct  auspices  of  the  head  of  the  profession. 
The  principal  objects  of  the  Amendment  Bill  are  set  forth  in  a 
memorandum  prefixed  to  the  print  of  the  Bill,  and  in  the  same 
place  it  is  shown  that  the  proposed  alterations  follow,  in  the  main, 
the  recommendations  of  the  Keport  of  the  Select  Committee  of 
1878.  The  chief  importance  attaches  to  the  first  object,  which  is 
to  furnish  safeguards  against  the  improper  confinement  of  persons 
as  lunatics.  It  is  provided  that,  except  in  cases  of  urgency,  a 
person  not  a  pauper  shall  not  be  confined  as  a  lunatic  witnout  an 
order  of  a  county  court  judge,  stipendiary  magistrate,  or  justice  ; 
and  such  order  is  to  be  obtained  upon  a  petition  presented,  if 
possible,  by  a  relative,  and  accompanied  by  '*  two  medical  certifi- 
cates, on  separate  sheets  of  paper,  under  the  hands  of  two  duly 
qnalified  medical  practitioners,"  one  of  them  being,  whenever 
practicable,  the  usual  medical  attendant  of  the  alleged  lunatic. 
Securities  are  taken  for  the  personal  knowledge  and  good  faith  of 
the  petitioner.  The  petition  is  to  be  considered  in  private,  within 
the  discretion  of  the  judge,  magistrate,  or  justice;  and  this  official, 
if  not  satisfied  with  the  medical  evidence  before  him,  may  take 
steps  for  his  own  satisfaction,  '^  and  for  that  purpose  may  take 
evidence  on  oath,  and  may  also  visit  the  alleged  lunatic."  In 
urgent  cases,  a  patient  may  be  confined  upon  an  order  by  a  rela- 
tive, with  one  medical  certificate ;  such  order  remaining  valid  only 
for  seven  days,  within  which  a  petition  may  be  presented  in  the 
ordinary  manner.  Elaborate  provisions  have  been  devised,  with 
the  laudable  intention  of  securing  that  the  medical  certificates 
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shall  not  be  signed  by  interested  persons — near  relatives,  partners, 
and  the  like.  It  is  a  useful  improvement  that  the  Bill  takes  away 
from  officiating  clergymen,  overseers,  and  relieving  officers,  the 
power  to  sign  orders  for  the  reception  of  pauper  lunatics;  and 
detailed  provisions  have  been  prepared  for  the  prevention  of  the 
improper  confinement  of  lunatics  in  workhouses.  And  a  number 
of  amendments,  proposed  by  the  Lord  Chancellor  just  before  the 
rising  of  the  House,  have  been  introduced  to  obviate  the  repetition 
of  such  scandals  as  have  been  proved  possible  under  the  existing 
law,  even  since  the  Bill  was  brought  in  and  printed. 

The  gathered  experience  of  English  asylums  has  been  before  the 
draftsman,  and  only  further  developments  are  likely  to  suggest 
farther  precautions.  The  recent  blue-book  on  the  lunacy  laws  of 
foreign  countries  is  all  but  barren  of  suggestion  for  us.  The  taint 
of  a  lunatic  asylum  is  so  fatal  that  it  would  seem  impossible  to 
frame  rules  of  admission  in  terms  of  excessive  stringency.  Yet  it 
roost  be  remembered,  as  Dr.  Maudsley  insisted  in  his  evidence 
before  the  Commission,  that  there  is  another  side  to  the  question. 
In  view  of  the  possibilities  of  cure,  the  alleged  lunatic  cannot 
come  under  treatment  one  moment  too  early.  The  likelihood  of 
cure  is  in  direct  relation  with  the  promptituae  of  treatment ;  and 
the  more  stringent  the  conditions  of  admission,  the  more  danger 
that  patients  will  be  kept  on  at  home  with  fatal  delay — for  home 
is,  of  all  places,  the  very  place  where  a  lunatic  ought  not  to  be. 
Probably,  however,  with  a  well-considered  system  in  full  working 
order,  the  chances  of  such  retardment  of  cure  would  continue  to 
diminish.  The  propriety  of  the  privacy  of  the  inquiry  before  the 
judge,  magistrate,  or  justice,  is  doubtful.  Although  a  public  in- 
quiry would  add  to  the  difficulty  just  mentioned,  it  seems  impera- 
tive that  the  full  light  of  day  should  rest  upon  the  proceedings 
that  consign  a  fellow-mortal  to  the  living  tomb  of  an  asylum.  On 
former  occasions  we  have  urged  that  it  is  highly  necessar}'  for  the 
alleged  lunatic  to  be  represented  by  counsel,  so  that  all  the  facts 
relied  on  may  be  thoroughly  examined  and  sifted.  The  cases  of 
Mr.  Gilbert  Scott  and  of  Mrs.  Weldon  are  warning  beacons.  It 
really  will  not  do  any  longer  to  hold  that,  if  a  man  act  in  any  respect 
differently  from  what  you  have  observed  other  people  do,  or 
would  do  yourself,  he  is  therefore  lunatic.  Every  allegation  in 
proof  of  a  man's  lunacy  ought  to  be  tested  no  less  thoroughly  than 
any  other  allegations  in  judicial  proceedings.  After  the  recent 
judgment  of  Coleridge,  L.C.  J.,  in  The  Queen  v.  Thome  and  Whit- 
field (Justices  of  Sussex),  this  need  not  be  enlarged  on.  Nor  do 
we  anticipate  any  dissatisfaction,  on  the  part  of  the  medical 
profession,  with  the  penalties  attached  to  breach  of  the  law.  So 
long  as  doctors  certify  in  the  prescribed  modes  and  in  good  faith, 
they  are  perfectly  safe ;  and  this  every  man  of  them  who  deserves 
the  protection  of  the  law  will  do.  The  exceptional  blackguards 
who  disgrace  their  profession  and  our  common  humanity  by  selling 
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a  signature  for  filthj  lucre  may  be  left  with  equanimity  to  tbe 
very  inadequate  punishment  in  store  for  them. 

The  provisions  in  favour  of  the  release  of  patients  whose 
detention  is  unduly  prolonged  are  all  opportune.  The  powers 
of  the  Commissioners  are  in  various  directions  usefully  enlarged. 
The  more  frequent  and  more  careful  visitation  of  all  places 
where  lunatics  are  confined,  and  the  personal  examination  of 
patients,  must,  in  the  general  opinion,  be  attended  with  the  best 
results.  Such,  it  is  universally  conceded,  is  the  surest  mode  of 
providing  against  undue  detention.  But,  after  all,  there  are  men 
that  will  drive  a  hole  in  any  possible  Act  of  Parliament,  and 
legislation  is  perhaps  less  likely  to  improve  the  situation  than 
many  of  us  think.  In  the  last  resort  we  are  driven  to  rely  on 
the  intellectual  and  moral  competency  of  the  men  in  whose 
hands  lies  the  administration  of  the  law.  With  this  considera- 
tion closely  in  view,  we  are  forced  back  upon  the  position  we 
took  up  more  than  a  twelvemonth  ago  (see  Pump  Caurtj  April 
1884,  page  170).  We  dare  not  go  on  ignoring  science,  or, 
rather,  recognising  it  as  coldly  as  we  have  been  doing.  We 
repeat,  with  emphasis,  certain  fundamental  propositions  which  we 
stated  before : — 

'*  As  a  basis  of  all  lunacy  reform,  then,  we  must  have  available 
the  means  of  training  a  body  of  medical  psychologists,  such  as,  for 
example,  were  sent  forth  from  Edinburgh  in  the  time  of  Skae,  in 
all  our  great  centres  of  medical  education.  In  the  next  place,  we 
must  have  State  diplomas  of  competence  granted  to  meaical  men 
so  trained,  after  examination.  In  the  third  place,  we  must  permit 
no  medical  man  save  one  who  holds  a  diploma  of  this  kind  to  grant 
a  certificate  of  insanity,  or  undertake  the  cure  of  an  insane  person. 
In  the  fourth  place,  we  must  permit  no  medical  man,  even  if  he 
holds  this  diploma,  to  grant  such  certificates,  if  he  be  a  private 
practitioner,  or  in  any  way  pecuniarily  interested  in  the  patient,  or 
m  granting  the  certificate.  In  other  words,  we  must  not  permit 
any  one  but  a  salaried  public  functionary,  holding  a  special  profes- 
sional qualification,  and  an  independent  oflicial  position,  to  sign 
certificates  of  insanity — indeed,  if  functionaries  like  the  Medical 
Officers  of  Health  to  counties  and  boroughs  held  diplomas  in 
medical  psychology,  had  received  some  practical  instruction  in  a 

Eublic  asylum,  and  were  not  engaged  in  private  practice,  we  should 
e  quite  willing  to  entrust  them  with  the  power  now  exercised  by 
any  two  practitioners,  no  matter  how  disreputable  or  ignorant  they 
may  be,  who  may  have  contrived  to  keep  their  names  in  the 
Medical  Register." 

It  is  quite  hopeless  to  expect  our  legislators  to  bring  them- 
selves abreast  of  this  position  for  some  years ;  but  to  this  com- 
plexion it  must  come  at  last,  and  in  the  meantime  it  is  necessary 
to  hold  up  steadfastly  the  ideal  which  they  should  in  the  long 
run  actually  attain. — Pump  Court. 
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DcKiKG  the  month   of  April  Scotland  was    disturbed  by  the 
turmoil  of    School   Board   elections.       There  were   contests  in 
a  great  many  districts,  and  now  that  the  new  Boards  have  been 
elected,  it   is   not   uninteresting  to  inquire  into  the  mode   by 
which  they  were  elected.     It  is  a  somewhat  curious  coincidence 
that  the  Education  Act  should  have  been   passed   in  the  same 
session  of   Parliament  as  the  Ballot  Act.     There  is  no   parti- 
cular connection  been   education   and  freedom  of  election,  yet 
election  to  a  School  Board  has  always  been  fenced  by  the  safeguard 
of  the  Ballot  Box.   And  a  School  Board  has  therefore  no  traditions 
of  the  hustings.     It  is  to  be  noticed  also  that  the  Education  Act 
does  not  enact  that  the  election  shall  be  by  ballot.     The  statutory 
regulation  for  the  elections  of  School  Boards  is  contained  in  sub- 
sections 3  and  4  of  section  12  of  the  Education  Act ;  and  all  that 
is  there  enacted  is,  that  elections  are  to  be  conducted  according  to 
the  rules  to  be  issued  by  the  Board  of  Education.    As  a  matter  of 
fact,  the  rules  issued  have  always  ordered  election  by  ballot.    At 
the  same  time  School  Board  elections  differ  from  Parliamentary 
and  municipal  elections,  to  this  extent  at  least,  that  it  is  not  a 
statutory  rule  that  they  be  by  ballot.     It  is  well  that  this  should 
be  so.    The  Education  Department  may  be   trusted  always  to 
order  election  by  ballot.     And  though  there  seems  no  great  reason 
why  people  should  not  vote  openly  for  the  guardians  of  their 
educational  interests,  yet,  seeing  Parliamentary   and  municipal 
elections  are  by  ballot,  it  is  well  to  accustom  people  to  the  use  of 
ballot  papers.    It  is  amazing  how  difficult  people  find  it  to  vote 
by  ballot,  and  it  must  therefore  be  of  the  greatest  use  to  the 
community  to  accustom  them  to  vote  secretly.    No  one,  who  has 
not  been  engaged  in  an  election,  can  have  the  least  idea  how  many 
mistakes  are  made  by  electors.     How  to  attain  the  best  mode  for 
securing  secret  voting  was  the  subject  of  much  discussion   in 
former  times.     The  present  mode   was   adopted  after  careful 
consideration.      The  rules  regarding  it  were  framed  by  skilful 
draughtsmen.     They  are   supposed  to  be  simple^  accurate,  and 
unambiguous.     Yet  people  do  not  find  them  so.    Many  people 
still  write  their  names  at  the  foot  of  the  ballot  paper,  and  many 
more  ask  the  presiding  officers  if  they  may  do  this ;  and  vet,  if 
there  is  one  thing  more  clearly  stated  than  another,  it  is  the 
notice  to  mark  nothing  but  figures  or  crosses  after  the  names  of 
the  favoured  candidates.    There  are  many  other  mistakes  made, 
but  this  one  will  serve  as  an  example,  and  will  show  how  useful  it  is 
for  the  greater  elections  that  School  Board  ones  should  be  by 
ballot,    it  must  especially  be  a  subject  of  congratulation,  in  view 
of  the  new  household  franchise  in   the  counties,  that  the  new 
electors  will  have  some  experience  in  the  actual  manner  of  voting 
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at  least.  Of  coarse,  too,  the  same  reasons  that  induced  the  Legis- 
lature to  pass  the  Ballot  Act  would  induce  them  to  make  School 
Board  elections  take  place  in  the  same  way ;  but  the  evils  that  the 
Ballot  Act  was  supposed  to  remove  had  not  arisen,  for  the 
Education  Act  was  not  passed,  and  it  is  not  likely  that  intimida- 
tion would  be  much  resorted  to  at  such  elections.  Still  evils  of  a 
like  kind  might  arise,  and  ought  to  be  guarded  against  in  the  one 
case  just  as  in  the  other.  For  every  reason,  therefore,  it  is  well 
that  School  Boards  should  be  elected  as  much  as  possible  in  the 
same  way  as  members  of  Parliament  or  town  councillors.  At  the 
same  time  it  is  to  be  kept  in  view  that  there  are  differences, 
tliough  they  may  be  considered  slight,  that  distinguish  School 
Board  elections.  The  rules  themselves  are  in  part  different,  the 
electors  are  not  the  same  in  all  cases,  and  the  tribunal  having 
cognizance  of  disputes  is  also  different.  The  court  of  resort  in  a 
Parliamentary  election  is  that  composed  of  the  election  judges. 
In  a  municipal  election,  the  court  is  the  Sheriff  Court,  with  an 
appeal  to  the  Court  of  Session.  Under  the  Education  Act  it  is 
enacted,  by  section  14,  that  any  dispute  regarding  the  election  of 
a  candidate  shall  be  determined  by  the  Sheriff  summarily,  and  his 
decision  shall  be  final.  It  may  be  mentioned  here,  that  there  is 
provision  made  for  the  case  when  the  Sheriff  shall  declare  any 
member's  election  invalid.  When  this  happens,  section  15 
provides  that  if  a  quorum  be  validly  elected  they  shall  elect  the 
remaining  members,  and  that  if  a  quorum  do  not  exist,  or  if  it  fail 
for  three  weeks  to  make  such  appointments,  the  Scotch  Education 
Board  may  order  a  new  election  to  supply  the  vacancies.  The 
electors,  again,  are  composed  of  all  persons  appearing  on  the  latest 
valuation  roll  as  owners  or  occupiers  of  lands  of  the  annual  value 
of  £4.  This,  it  will  be  seen,  includes  ladies  and  excludes  lodgers. 
It  also  excludes  certain  other  classes  of  people,  but  the  only  point 
that  here  calls  for  remark  is  the  exclusion  of  lodgers,  for  lemales 
now  have  a  vote  at  municipal  elections.  It  is  curious  that  lodgers 
should  be  considered  qualified  to  vote  for  a  member  of  Parliament 
but  not  for  a  member  of  School  Board.  This  doubtless,  however, 
arose  from  oversight,  and  can  be  easily  rectified  when  the  nest 
Education  Amendment  Act  is  passed.  We  have  just  mentioned 
that  the  only  point  calling  for  remark  as  to  the  electoral  roll  was 
the  exclusion  of  lodgers  from  it.  Of  course  this  refers  to  the 
legal  aspect  of  the  case.  For  it  is  to  be  remarked  with  great 
interest,  that  ladies  can  not  only  vote,  but  be  elected.  In  certain 
cases,  as  in  Edinburgh  and  Glasgow,  they  have  been  successful, 
and  there  can  be  no  just  reason  why  the  female  part  of  the 
population  should  not  be  represented. 

The  other  difference  mentioned  was  that  the  rules  were 
not  altogether  the  same  as  under  the  Ballot  Act.  The  present 
School  Boards  have  been  elected  according  to  the  rules  contained 
in  the  General  Order  issued  by  the  Scotch  Education  Depart- 


SCHOOL  BOASD  ELECTIOIIS.  369 

ment,  and  which  is  dated  the  1st  of  October  1884.    These  rales 
may  be  summarized  as  follows: — ^The  present  Boards  are   to 
remain  in  oflSce  until  a  new  Board  is  elected,  and  the  election 
of  the  new  Board  is  to  be  held  on  a  day  not  less  than  ten  days 
before,  or  more  than  twenty  days  after,  the  same  day  of  the  year 
as  that  which  was  fixed  for  the  first  election  of  the  School  Board. 
The  returning  officer  is  to  be  the  chairman  of  the  Board,  or 
failing  him,  some  one  appointed  by  the  School  Board.    It  is 
ordered  that  no  candidate  for  election  can  act  as  returning  officer. 
It  is  highly  expedient  that  this  rule  should  be  enforced,  out  the 
power  of  the  Education  Department  to  do  so  is  rather  doubtful. 
Under  the  Education  Act  power  is  given  to  the  Department  to 
issue  rules  for  the  election.     But  it  would  appear  that  this  one  is 
beyond  the  power  of  an  order  in  council     However,  its  expe- 
diency may  sustain  it.     To  proceed  with  our  description.    The 
time  of  the  election  is  to  be  notified  eighteen  clear  days  before 
the  day  of  election.     Candidates  must  be  nominated  at  least 
fourteen  days  before  the  election,  and  8  o'clock  P.M.  on  the  latest 
day  for  nomination  is  the  time  when  the  right  to  nominate  ceases. 
The  names  of  the  candidates  are  to  be  published  eleven  days 
before  the  election ;  and  no  candidate  can  be  withdrawn  after  the 
eighth  day  before  election.     This  of  course  merely  means  that 
his  name  appears  on  the  ballot  paper  if  not  withdrawn  before  the 
eii^hth  day,  for  a  candidate  may  always  withdraw,  and  electors 
who  may  vote  for  him  notwithstanding,  merely  throw  away  their 
votes.     Candidates  must  be  nominated  by  five  electors.    There  is 
no  special  form,  except  that  written  intimation  must  be  given  to 
the  returning  officer.     If  only  the  number  of  candidates  required 
be  nominated,  they,  of   course,  form  the  Board.     If  less  than 
the  number  be  nominated,  the  members  nominated  are  declared 
to  be  elected,  and  they  elect  the  remaining  members  necessary  to 
supplv  the  deficiency  on  the  Board,  if  only  they  form  a  quorum, 
and  tliree  form  a  quorum.     If  they  do  not,  the  matter  is  referred 
to  the  Education   Department,  and  the   rules  give  no  further 
a<»istance.    The  Act,  however,  says  that  the  Department  shall  in 
this  case  nominate   a  Board.     Of  course  the  Act  would  soon 
become  a  dead  letter  if  such  rules  actually  required  to  be  enforced. 
In  the  meantime,  luckily,  there  has  never  been  a  case  to  which 
they  could  apply,  as  candidates  have  always  been  forthcoming. 
At  the  same  time  they  are  rightly  inserted,  as  a  case  might  occur 
in  which  they  would  beneficially  operate  to  prevent  expense.    But 
of  course  the  rules  are  primarily  meant  to  regulate  elections.    If, 
therefore,  there  be  more  candidates  than  would  form  a  Board 
nominated,  intimation  of  this,  by  publishing  a  list  of  their  names, 
is  to  be  made  by  the  returning  officer  as  soon  as  possible  after  the 
time  limited  for  the  withdrawal  of  candidates.    And  when  there 
is  to  be  more  than  one  polling  place,  intimation  of  this  is  to  be 
made  three  days  before  the  election.    The  Order  contains  the  rule 
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that  no  public-house  be  used  as  a  polling  station.  This  rule  looks 
as  if  it  were  copied  from  the  Corrupt  Practices  Act.  It  may  be 
proper  that  public-houses  be  not  used,  but  a  School  Board  might 
almost  be  trusted  to  take  care  of  itself.  There  then  follows  a 
somewhat  peculiar  rule,  viz.  that  if  a  School  Board  district  be 
divided  into  polling  divisions,  electors  shall  give  their  votes  in  the 
polling  division  in  which  their  property  is  situate.  So  far  all  is 
clear,  out  then  it  adds  that  if  an  elector  has  property  in  more 
than  one  division,  he  shall  vote  in  any  one,  but  in  one  only  of  the 
divisions.  This  looks  like  an  encouragement  of  the  rule  said  to 
be  practised  in  the  United  States,  of  voting  early  and  often  at 
elections*  How  can  a  presiding  officer  know  if  an  elector  has 
voted  elsewhere  except  by  asking  him  ?  and  even  if  the  elector's 
word  be  taken,  what  is  to  prevent  another  person  personating 
the  elector  at  another  polling  division  1  However,  such  is  the 
rule. 

There  are  two  kinds  of  School  Boards  contemplated  by  the  Act. 
Parish  School  Boards  and  Burgh  School  Boards,  and  the  rules 
regulating  the  polling  at  elections  to  these  Boards,  are  different. 
The  former  is  regulated  by  rules  contained  in  the  Order,  while  the 
latter  is  to  be  conducted  as  far  as  possible  in  the  same  way  as  at 
municipal  elections.  The  poll  at  municipal  elections  is  conducted 
in  this  way: — It  is  open  as  the  Act  prescribes,  and  in  large  towns 
like  EdinSurgh,  for  twelve  hours.  The  returning  officer  arranges 
the  different  polling  divisions,  a  presiding  officer  being  attached 
to  each  booth.  There  are  often  several  presiding  officers  at  each 
district;  thus  electors  whose  names  commence  with  letters  sav 
from  A  to  H  vote  in  one  booth,  I  to  S  in  another,  and  so  on.  At 
the  close  of  the  poll  all  the  ballot  boxes  are  returned  to  the 
returning  officer,  who  superintends  the  enumeration  and  declares 
the  result.  The  actual  voting  is  done  in  this  way : — ^The  elector 
enters  the  polling  station,  and  the  presiding  officer  asks  his  name, 
and  a  mark  is  put  after  it  to  indicate  that  he  has  received  a 
ballot  paper.  His  number  on  the  valuation  roll  is  also  marked  on 
the  counterfoil  of  the  ballot  paper;  and  the  ballot  paper  has 
printed  on  its  back  a  number  similar  to  the  printed  number  on  the 
counterfoil.  The  effect  of  this  is,  that  it  may  be  found  out  how 
each  one  votes.  But  this  cannot  be  done  except  under  order  of 
a  Court.  The  ballot  paper  is  then  stamped  with  the  official  mark 
and  handed  to  the  elector,  who  marks  it  in  a  School  Board  election 
with  either  figures  or  crosses,  folds  it  up  and  puts  it  in  the  ballot 
Dox.  It  must  never  be  forgotten  that  it  was  the  aim  of  the  Ballot 
Act  to  secure  secret  voting,  but  that  a  record  of  how  each  elector 
votes  is  to  be  kept,  though  this  is  not  to  be  inquired  into  except 
in  an  exceptional  case,  as  no  elector  is  to  be  asKed  for  whom  he 
voted  until  it  has  been  proved  that  he  has  voted  and  his  vote  has 
been  found  invalid  by  a  competent  court.  It  would  surely  be 
thought  that  it  must  have  been  the  intention  of  the  Education 
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Department  to  issue  roles  for  Parish  School  Board  elections  in 
conformity  with  the  spirit  of  the  Ballot  Act ;  yet  if  the  rules  be 
literally  interpreted,  it  does  not  appear  that  this  would  be  done. 
Section  5  of  Schedule  II.  of  the  Order  regulates  the  voting  for 
parishes.  It  prescribes  that  the  presiding  officer  shall  deliver  to 
the  voter  a  ballot  paper,  call  out  his  name  and  description  as 
stated  in  the  valuation  roll,  and  place  against  the  name  of  the 
voter  a  mark  which  will  denote  that  the  voter  has  received 
a  ballot  paper,  but  not  denote  the  particular  ballot  paper  which  he 
has  received.  The  voter  then  marks  the  paper  and  puts  it  in  the 
ballot  box.     If  this  be  all  that  is  done,  there  is  certainly  no  good 

farpose  to  be  served  by  a  scrutiny,  except  to  recount  the  votes, 
t  can  never  be  found  out  how  any  one  votes.  The  ballot 
papers  are  not  numbered,  nor  is  the  counterfoil  numbered. 
The  onlypurpose  the  paper  serves  is  to  give  the  elector  a  means  of 
voting.  There  is  no  check  kept  upon  him.  He  may  be  personating ; 
it  can  never  be  found  out.  If  personation  has  occurred,  and  the 
true  voter  comes  forward  afterwards  and  claims  to  vote,  his  vote  may 
be  taken,  but  it  is  useless,  for  the  particular  ballot  paper  that  the 
personator  received  can  never  be  traced.  Yet  this  is  the  rule.  It 
certainly  does  not  guard  against  the  risks  to  which  secret  voting 
is  open.  We  say  a  tendered  vote  may  be  accepted  by  the  returning 
officer,  and  probably  this  is  so,  and  returning  officers  in  parishes 
have  accepted  such  votes,  but  it  is  to  be  noticed  that  the  schedule 
in  the  General  Order  has  no  provision  as  to  this.  The  explanation 
probably  is,  that  in  a  parish  each  elector  is  pretty  well  known,  and 
there  cannot  be  much  personation.  This  plan  is  also  a  little 
simpler,  and  is  supposed  to  be  a  little  less  expensive.  A  School  Board 
election  is  therefore  effected  in  this  way : — Intimation  of  the  fact 
that  there  is  to  be  an  election  :  publication  of  the  candidates  nomi- 
nated and  not  withdrawn :  notification  of  the  polling  places  and 
the  hours  during  which  they  are  to  be  open  ;  and  voting  by  ballot. 
Now  all  this  is  expensive.  It  is  paid  for  put  of  the  school  rate, 
and  so  falls  on  the  ratepayers,  and  the  duty  of  a  School  Board  is  to 
see  that  there  is  sufficient  school  accommodation  for  all  the 
children  within  its  district,  and  that  all  children  are  educated.  It 
has,  as  a  corresponding  right,  the  power  to  impose  a  rate  to  defray 
expenses.  This  rate  is  lelt  as  a  severe  tax  in  country  districts, 
bat  the  power  to  impose  it  could  not  be  entrusted  to  any  but 
popularly  elected  bodies.  Now  popular  bodies  can  only  be  elected 
bj  balloty  and  if  a  ballot  election  is  a  little  complicated  and  a  little 
expensive,  it  cannot  be  helped. 
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The  Agricultural  Holdings  (Scotland)  Act,  1883 ;  and  The  Gromd 
Game  Act,  1880 ;  ttnth  Notes  and  Summary  of  Procedure^  By 
C  N.  Johnston,  Advocate.  Third  and  Enlarged  Edition. 
Blackwood.     1885. 

Manual  of  the  Agricultural  Holdings  {Scotland)  Act,  1883;  twtA 
Explanatory  Notes,  Forms,  Tables,  etc.  By  David  Philip, 
S.S.C.    Burness  &  Co.     1885. 

We  have  already  noticed  with  approval  the  earlier  editions  of  Mr. 
Johnston's  compact  little  book.     It  is   written  in  a  clear  and 
straightforward  manner,  and  with  a  wholesome  scepticism  as  to 
the  results  of  legislation  upon  agriculture.    The  tone  of  some  of 
the  criticisms  upon  the  Holdings  Act  is  not  altogether  justified 
by  the  facts,  and  is  altogether  out  of  place  in  a  legal  manual ;  bat 
the  incidental  discussion  of  the  principles,  on  which  the  various 
sections   are  founded,   is  vigorous   and  interesting.     This  new 
edition  includes  (1)  a  number  of  new  forms,  designed  specially  for 
guidance  in  the  preparation  of  leases ;  (2)  tables  to  assist  arbiters 
in  estimating  compensation  for  unexhausted  manures,  and  agents 
in  framing  schedules  of  compensation  in  leases ;  (3)  the  text  of 
the  Ground  Game  Act,  with  a  commentary  and  notes.     The  forms 
given  are  agreements  to  exclude  certain  provisions  of  the  Act,  or 
to  limit  their  operation,  and  of  agreements  and  notices  under  the 
compensation  clauses,  including  arbitration  forms.    It  is  possible 
for  parties  to  contract  themselves  out  of  the  operation  of  sections 
27  to  30  of  the  Act  to  a  certain  extent,  and  also  to  make  certain 
definite  agreements  in  harmony  with  the  leading  principles  of  the 
Act.     But  in  doing  so,  minute  accuracy  and  precision  are  required 
in  the  wording  of  the  stipulations ;  and  the  specimen  clauses  given 
by  Mr.  Johnston  will  no  doubt  be  of  some  use  as  models,  although 
they  should  not  be  adopted  wholesale  without  careful  consideradoa 
of  the  circumstances  of  each  individual  case.     Again,  as  regards 
the  table  for  compensation,  Mr.  Johnston  gives  two  schedules, — 
one  being  that  prepared  by  Mr.  G.  Auldjo  Jamieson,  and  the  other 
apparently  the  result  of  Mr.  Johnston's  own  reflections  on  the 
suDJect,  after  looking  into  the  rates  actually  allowed  on  the 
Kichmond,   Dalhousie,   Breadalbane,    and    other    estates.     Mr. 
Johnston  very  truly  says  (p.  87),  that  "  it  seems  desirable  to  avoid 
minute  details ;  such,  for  example,  as  those  contained  in  the  tables 
of  Dr.  Lawes,  which  allow  different  compensation  not  only  for 
every  different  kind  of  manure,  but  at  different  rates  for  the  same 
kinds,  according  to  the  character  of  the  crops  taken  off  the  fields  iu 
each  succeeding  year,  and  the  disposal  of  the  fodder."    It  is,  of 
course,  obvious  that  the  resultant  value  of  any  particular  manure 
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applied  to  the  soil  will  be  largely  affected  by  the  character 
of  the  soil  (whether  clayland,  sandy,  loamy,  or  bogland) ;  the 
sitnation  of  the  land,  whether  flat  or  on  a  steep  incline; 
the  kind  of  cropping,  whether  heavy  or  with  a  fair  proportion  of 
fallow ;  the  amount  of  rainfall ;  above  all,  by  the  nature  of 
the  manures.  The  distinctive  effects  upon  the  varieties  of  soil 
and  crop,  of  lime,  bones,  superphosphates,  compound  manures, 
guanos,  nitrogenous  manures,  and  farmyard  manures,  present  the 
most  difficult  problems  of  organic  chemistry.  Indeed,  it  may  be 
said  that  chemistry  presents  no  reliable  general  results,  and 
is  only  seeking  for  knowledge  in  the  more  scientific  practice 
of  modem  farming.  Again,  the  value  to  an  incoming  tenant 
of  feeding-stuffis  depends  not  only  on  the  feeding-stuff  itself, 
e.g.  whether  cotton-cake  or  maize,  but  on  the  class  of  beasts 
who  use  it, — ^the  manure  of  young  beasts  being  entirely  different 
from  that  of  milking  cows, — and  most  of  all,  on  the  care 
used  in  the  method  of  consumption  and  after-treatment  of  the 
manure.  But  these  are  not  reasons  for  placing  rigid  definite 
values  on  the  various  kinds  of  manure,  but  rather  for  reserving 

{'udgment  in  each  case  until  a  close  examination  of  the  facts  has 
»een  made.  What  could  be  more  fallacious  than  to  take  as  a 
basis  for  compensation  the  invoices  showing  the  amounts  paid  for 
by  the  farmer,  when  it  is  well  known  Ijhat  manure  is  often  entirely 
wasted;  and  sometimes,  as  in  the  case  of  lime  and  nitrogenous 
manures,  does  actual  injury  to  the  land  1  Even  when  allowance 
has  been  made  for  every  variety  of  condition, — or  rather,  when 
variety  of  condition  has,  for  the  purpose  of  scientific  ex- 
periment, been  excluded  as  carefully  as  possible, — ^the  recent 
results  are  such  as  largely  to  discredit  definite  valuation. 
Last  month  the  Royal  Agricultural  Society  of  England  paid 
its  annual  visit  of  inspection  to  the  experimental  farm  on  the 
Doke  of  Bedford's  estate  at  Wobum.  One  of  the  chief 
objects  of  the  field  trials,  which  have  been  going  on  for  the 
last  eight  years  at  Wobum,  has  been  to  ascertain  the  comparative 
manurial  value  of  cotton-cake  and  of  maize-meal.  In  1875,  Sir 
J.  B.  Lawes,  basing  his  estimates  on  chemical  analysis,  calculated 
a  table  of  money  values  of  manurial  residues  from  different  foods, 
— fixing  cotton-cake  as  worth  £6,  lOs.  per  ton,  and  maize-meal  as 
worth  only  £1,  lis.  per  ton  in  the  manure  (unwasted)  from 
animals  fed  on  those  materials.  The  result  of  the  fiela  trials 
has  been^  however,  to  show  that  cotton-cake  shows  no  decided 
superiority  over  maize-meal.  Accordingly,  Dr.  J.  A.  Voelcker 
stated  frankly  to  the  Farmers'  Club:  ''The  results  furnished 
have  been  quite  contrary  to  what  my  father  expected,  and  such 
as  I  myself  could  not  have  foretold."  This  is  only  a  specimen  of 
many  unexpected  results ;  and  yet  thousands  of  claims  have 
probably  been  settled  on  the  basis  of  Sir  J.  B.  Lawes'  table  being 
perfectly  accurate.    Many  farmers  object  to  the  scale  sybtem 
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altogether,  because  it  gives  tliem  only  the  bare  specific  value  of 
the  unexhausted  residue  of  what  has  been  applied :  whereas  they 
contend  they  are  entitled  to  the  value  of  the  whole  general 
improvement,   effected  by  such  applications,  if  combined  with 
good  management ;   which  value,  they  say,  would  be  more  per- 
manent than  any  of  the  scales  allow  for.    The  Galashiels  Farmers* 
Club,  and  many  eminent  north  countrymen,  have  expressed  this 
view;   and  if  there  is  to  be  compensation  at  all,  no  doubt  the 
general  issue  is  the  sound  one ;  though  the  verdict  returned  might 
not  in  every  case  realize  the  tenant's  expectations.     Here,  how- 
ever, the  practical  difficulty  presents  itself,  that  the  arbiters  would 
set  to  work  without  definite  dtUa,  and  it  would  be  difficult  to 
check  or  revise    slump   awards   issued   under  such    a    system. 
Agriculture  has  become  such  a  difficult  and   delicate  business 
that  perfect  freedom,  combined  with  a  sufficient  notice  to  quit, 
would  appear  to  be  more  suitable  than  the  somewhat  cumbrous 
system  of  accounting  introduced  by  the  Act  of  Parliament.    One 
of  the  indirect  effects  of  the  Act  will  certainly  be  to  lead  to 
greater  stringency  in  the  manuring  conditions  in  the  leases  of  the 
future.     The  procedure  under  the  Act,  for  which  Mr.  Johnston 
provides  certain  forms,  has  been  very  unsatisfactory.     The  time 
allowed  to  referees  for  settling  claims  is  rather  short;  in  some 
cases  it  has  lapsed  without  blameable  delay.    The  expense  has 
been  outrageous,  and  out  of  all  proportion  to  the  amount  of  the 
awards.     This  is  no  doubt  due  to  the  extravagance  of  the  claims 
and  counter  claims  made.     The  papers  should  certainly  be  sent 
to  the   referees  before  they  meet  for  inspection ;  and  it  would 
often  save  expense  if  proof  and  inspection  took  place  together. 
Referees  ought  to  be  authorized  to  give  effect  to  a  counter  claim 
in  favour  of  the  landlord,  since,  when  the  whole  matter  has  been 
gone  into,  there  is  really  no  need  for  proceedings  in  Court*    On 
the  other  hand,  it  was  a  mistake  not  to  provide  an  appeal  on 
points  of  law  to  the  Court  of  Session,  as  without  this  the  whole 
theory  and  practice  of  compensation  is  destined  to  remain  in  a 
weltering  chaos  of  inconsistency. 

With  reference  to  Mr.  Philip's  book,  it  has  been  compiled  with 
care,  and  contains  a  good  deal  of  interesting  matter.     He  gives  a 
summary  of  Lord  Advocate  Balfour's  speech  on  the  second  read- 
ing of  the  Bill,  and  illustrates  the  meaning  of  the  various  clauses 
by  quotations  from  the  discussion  in  Committee.    That  is  all  very- 
interesting  history,  but  it  is  not  a  safe  guide  to  the  interpretation 
of  the  Act.     Then  Mr.  Philip  has  opinions  as  a  politician  and  as 
an  agriculturist,  and  he  accordingly  prints  the  reports  of  Farmers' 
Clubs  upon  the   Act,  the  programme  of  the  Scottish  Chamber 
of  Agriculture,  and  of  the  Scottish  Farmers'  Alliance.    The  latter 
two  documents  are  much  too  purely  political  for  insertion  in  this 
manual.    But  the  Club  reports  and  the  memorandum  on  com- 
pensation for  unexhausted  improvements  by  Dr.  Aitken,the  chemist 
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of  the  Highland  and  Agricultural  Society,  are  of  value  and  not 
out  of  place  in  a  book  which  is  intended  for  the  use  of  fanners 
and  arbiters,  as  well  as  for  lawyers.  Dr.  Aitken's  paper  is  written 
with  remarkable  clearness  and  sobriety  of  judgment.  Mr.  Philip 
also  gives  the  Ground  Oame  Act  and  the  Hypothec  Abolition 
Act,  and  an  abundant  supply  of  forms.  Like  all  the  work  of 
Bumess  &  Company,  the  book  is  neatly  and  clearly  printed. 


Elements  of  Zaw  considered  with  reference  to  Principles  of  Oenerai 
Juri^yrudence.  By  William  Mabkbt,  D.C.L.  3rd  Ed. 
Oxford,  at  the  Clarendon  Press.     1885. 

Enowubdge  of  law  means  more  than  knowledge  of  legal  practice. 
It  implies  acquaintance  not  merely  with  its  actual  present,  but 
with  its  past  history.  What  law  is,  the  lawyer  learns  in  the  daily 
exercise  of  his  profession.  But  if  he  seek  to  ascertain  the  nature 
of  the  legal  development,  in  the  course  of  which  the  system  with 
which  he  is  familiar  has  assumed  its  present  form,  he  must  look 
beyond  the  sphere  of  practice,  and  invoke  the  aid  of  historical 
science.  To  supply  this  aid  to  those  who  are  for  the  first  time 
making  acquaintance  with  the  rules  of  English  law  is  the  aim  of 
Dr.  Markby  in  his  admirable  treatise,  the  third  edition  of  which 
lies  before  us.  His  desire  is  to  assist  the  student  in  his  examina- 
tion of  these  rules,  in  the  discovery  of  their  origin,  their  exact 
import,  and  the  measure  of  their  application,  in  assigning  to 
each  of  them  its  proper  place  in  the  system,  and  in  marking 
out  its  relations  with  the  other  parts  of  the  system  to  which 
it  belongs.  "This,*'  he  continues,  "will  require  a  comparison 
with  analogous  institutions  in  other  countries,  in  order  to  see 
how  far  it  is  a  deduction  from  those  principles  of  law  which 
are  generally  deemed  universal,  and  how  far  it  is  peculiar  to 
ourselves." 

Dr.  Markby  has  accomplished  his  task  with  conspicuous  success. 
His  work  is  at  once  learned,  interesting,  and  suggestive ;  and  it 
has  gained,  in  its  third  edition,  in  clearness  of  exposition  and  in 
fulness  of  illustration.  We  venture,  however,  to  demur  to  an 
alteration  of  order  in  treatment,  which  seems  to  us  less  logical 
than  the  original  arrangement.  In  two  very  interesting  chapters, 
Dr.  Markby,  who  accepts  as  accurate  Austin's  view  of  the  nature 
of  law,  discusses  legal  conceptions  generally,  the  relation  of  those 
who  administer  the  law  to  the  sovereign  authority,  and  the  sources 
from  which  it  is  derived.  He  next  explains  the  meaning  of  the 
terms  **  person,"  "  thing,"  "  right,"  and  **  duty,"  and  goes  on  to 
discuss  acts,  capacity  to  act,  and  intention,  in  general  terms. 
But  it  is  not  until  he  has  treated  of  ownership,  possession, 
easements,  security,  acquisition  of  ownership,  and  prescription, 


I 


^7e  THE  HOHTB. 

that  he  examines  the  groands  of  liability  and  non-liability.  He 
thus  breaks  up  one  subject  into  two,  and  treats  these  two  frag- 
ments apart  from  each  other — an  arrangement  which  seems  to  as 
productive  of  repetition,  and,  what  is  worse,  of  confusion.  These 
very  chapters,  however,  form  one  of  the  most  interesting  portions 
of  his  interesting  book.  Such  subjects  as  the  function  of  the 
judge  in  questions  of  intention,  and  the  relation  of  law  to  what 
ies  outside  of  its  special  sphere,  are  treated  with  a  certainty  of 
knowledge  and  a  brightness  of  style  which  endow  them  with  a 
new  interest.  Dr.  Markby  refuses  to*  accept  Austin's  or  Black- 
stone's  explanation  of  the  distinction  which  obtains  between  errors 
of  law  and  errors  of  fact.  Does  not  this  distinction  point  to  that 
presumption  of  average  reasonability  which  is  adopted  in  deaUng 
with  questions  of  intention,  and  which  he  discusses  in  his  sixth 
chapter,  and  in  the  chapters  dealing  with  liability  t  He  has  made 
extensive  use  of  the  best  German  authorities,  especially  of 
Savigny;  and  he  brings  to  his  task  not  only  a  full  historical 
knowledge,  but  a  thorough  acquaintance  with  the  modem  codes 
and  systems  of  the  Continent  The  volume  is  excellently  printed, 
and  IS  furnished  with  a  satisfactory  index.  We  notice  a  few 
misprints. 
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APPOINTMENTS. 

No  official  intimation  of  the  appointments  under  the  new 
Oovernment  has  been  received  up  to  the  time  of  our  going  to 
press.  It  is  certain,  however,  that  the  present  Dean  of  Faculty, 
Mr.  J.  H.  A.  Macdonald,  Q.C.,  will  be  Lord  Advocate;  and 
Mr.  J.  P.  B.  Robertson,  Solicitor-General. 

Incorporated  Society  of  Zaw-AgerUs  in  Scotland.  —  The  first 
annual  meeting  of  the  Incorporated  Society  of  Law-Agents  in 
Scotland  was  held,  on  the  24th  ult.,  in  the  Accountants'  Hall, 
Glasgow.  Professor  Roberton  presided,  and  there  was  a  large 
attendance  of  members. 

The  Chairman  said  —  Gentlemen,  the  circular  recently  issued 
by  our  secretary  announced,  of  course  with  my  full  concurrence, 
my  intention  to  give  a  short  introductory  address  on  the  present 
occasion.  When,  however,  I  consider  the  number  and  importance 
of  the  subjects  that  fall  to  be  considered  bvus,and  the  necessarily 
very  limited  amount  of  time  at  our  disposal,  I  cannot  but  feel  that 
even  a  very  short  address  may  well  be  dispensed  with.  It  would, 
moreover,  be  wrong  on  my  part  to  anticipate  by  any  remarks  of 
mine  the  report  which  our  friend  Mr.  Barty  is  to  submit  to  yon 
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presently.  In  that  report  he  will  give  an  account  of  what  the 
society  has  been  enabled  to  do  since  the  date  of  its  incorporation. 
The  results  may  not  be  so  great  as  some  of  us  could  have  wished, 
or  indeed  had  anticipated.  Still,  I  feel  assured  that  you  will 
regard  them  as  highly  encouraging,  and  should  any  one  be  somewhat 
disposed  to  think  otherwise,  I  would  ask  him  to  bear  in  mind  that 
the  proverbial  expression  silent  leges  inter  arma  is  not  more  true 
than  is  the  remark  that  any  efforts  for  the  improvement  of  the 
law  in  any  one  of  its  departments  must  practically  remain  in 
abeyance,  or  at  least  be  discontinued,  during  the  struggles  of  an 
expiring  Parliament.  I  must  also  observe  that  until  to-day  the 
society  has  not,  except  through  its  council,  had  an  opportunity  of 
considering  and  discussing  any  proposals  or  suggestions  for  legal 
reform,  and  that  any  conclusion  to  which  either  at  this  or  at 
any  other  general  meeting  you  may  come  cannot  but  —  as  the 
deliberately  considered  and  cautiously  expressed  opinion  of  the 
largest  and,  I  think  I  may  add,  the  most  influential,  legal 
body  in  Scotland  —  command  a  great  measure  of  success. 
We  may  also  take  encouragement  from  the  fact  that  our  success 
during  the  first  year  of  our  corporate  existence  has  been  propor- 
tionately greater  than  that  of  the  Incorporated  Law  Society  ot 
England  ouring  the  first  year  of  its  existence.  Our  first  meeting 
was  held  in  Edinburgh,  a  place  of  which  all  of  us  cherish  pleasing 
recollections,  inasmuch  as  it  is  associated  with  the  studies  which 

[^receded  our  entrance  on  the  active  duties  of  professsional 
ife.  But  it  was  not  the  intention  of  the  promoters  of  the  society, 
neither  is  it  yoor  intention,  that  all  its  meetings,  nor  even  the 
greater  number  of  them,  should  be  held  in  Edinburgh.  You 
have  wisely  judged,  and  wisely  resolved,  that  in  order  to  preserve 
its  vitality,  stimulate  its  energies,  and  widen  the  sphere  of  its  use- 
fulness, the  society  should  be,  if  I  may  be  allowed  the  expression, 
migratory — in  other  words,  that  it  should  have  regular  provincial 
annual  meetings,  precisely  such  as  are  held  by  the  Incorporated 
Law  Society  of  England,  and  are  contributing  to  confer  on  that 
institution  so  much  of  its  energy,  and  also  so  much  of  its  great 
usefulness  to  the  profession  and  to  the  public.  We  are  now  at  this 
second  meeting  assembled  in  a  place  which,  although  it  is  but  a 
provincial  town,  ranks  in  point  of  population,  perhaps  also  in  point 
of  wealth,  and  certainly  as  regards  the  extent  and  vastness  of  its 
commerce  and  its  industries,  as  the  second  city  in  the  Empire. 
It  has  none  of  the  beauty  and  of  the  romantic  situation 
which  enable  Edinburgh  to  be  justly  spoken  of  as  the  most 
beautiful  of  British  cities;  it  has  but  few  of  such  literary  and 
historical  associations  as  have  inyested  Edinburgh  with  a  halo 
that  can  never  fade  away.  You  will  not  suppose,  however,  that 
while  the  Clyde  is  famous  throughout  the  world  for  its  ship- 
building, and  Glasgow  renowned  for  its  commerce  and  its  coal  and 
iron  inaustries,  it  is  so  engrossed  with  the  struggle  for  wealth  as 
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not  to  have  the  accompaniment  of,  what  as  professional  men  you 
must  value  highly,  a  law  school.     At  no  time  and  in  no  circum- 
stances can  we  ever  expect — and,  speaking  for  myself,  I  am  far 
from  desiring,  even  were  the  object  deemed  an  attainable  one — 
that  as  a  law  school  the  Faculty  of  Law  in  our  University  should 
ever  become   the  rival   of  the   corresponding    Faculty  in   the 
University  of  Edinburgh.     And  yet,  at  a  time  not  far  remote, 
although  certainly  not  within  the  memory  of  any  person  now 
living,  the  law  classes  in  the   University  of  Glasgow  attracted 
students  from  all  parts  of  the  Empire,  including  many  from  Edin- 
burgh, among  whom  I  may  name  Lord  President  Boyle«  Lord 
Jeffrey,  and  the  late  Lord  Moncreiff — this,  too,  at  a  time  when 
in  Edinburgh  the  Chair  of  Civil  Law  and  the  Chair  of  Scots  Law 
were  filled   by   men  of   acknowledged   eminence.       Gentlemen, 
having  referred  to  a  law  school,  I  may  perhaps   be  allowed  to 
remind  you  that  at  the  first  meeting  of  the  society  I  pressed  upon 
the  consideration  of  such  of  the  members  as  are  resident  at  a  dis- 
tance from  the  seat  of  a  university  whether  they  might  not,  in 
their  respective  places  of  practice,  do  something  in  tne  way  of 
lecturing  to  clerks  and  apprentices.    £  have  no  means  of  knowing 
whether  my  recommendation  has  been  acted  upon,  and  if  so  to 
what  extent,  but  this  I  know,  that  not  a  few  of  those  who  heard 
me  have  taken  occasion  to  speak  very  favourably  of  the  suggestion. 
None  of  us   require   to  be  told   that  the  education  which   is 
acquired  in  chambers  is,  at  least  generally  speaking,  of  a  purely 
technical  character,  and  that  the  man  who  comes  to  the  prac- 
tice of  the  profession  without  what  I  may  term  a  concomitant 
knowledge  of  legal  principles,  need  not  expect  to  be  either  a  safe 
counsellor,  or,  what  he  roust  naturally  desire  to  be,  a  successful 
practitioner.    I  may  be  permitted  to  add— and  I  speak  from  an 
experience  of  eighteen  years  as  a  professor  of  law — that  one  of 
the  most  successful  as  well  as  one  of  the  most  pleasing  modes,  not 
only  of  preserving,  but  also  of  extending  one's  own  knowledge  of 
legal  prmciples,  is  just  to  become  a  teacher  of  law.     Considera- 
tions such  as  these  may  perhaps  induce  some  of  those  whom  I  have 
now  the  honour  of  addressing  to  act  upon  the  recommendation 
which  I  have  taken  the  liberty  of  thus  renewing — a  liberty  which 
I  have  taken  in  the  hope  of  promoting  one  of  the  main  objects 
for  which,  as  you  are  aware,  the  society  was  established — namely, 
the  higher  education  of  entrants.     Gentlemen,  I  cannot  conclude 
these  few  remarks  without  expressing,  both  in  the  name  of  my 
brethren  of  the  council  and  in  my  own  name,  our  acknowledg- 
ments for  the  admirable  manner  in  which  the  duties  of  secretary 
have  been  performed  by  Mr.  Barty.    Indeed,  I  do  not  hesitate  to 
say  that  to  his  ability,  to  his  zeal  and  energy,  and  to  his  unwearied 
perseverance  and  accurate  business  habits,  we  owe  it  that  our 
society  occupies  its  present  prosperous  condition.     I  now  request 
Mr.  Barty  to  be  good  enough  to  read  the  report. 
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The  tDeeting  first  proceeded  to  elect  a  president  and  office- 
bearers. On  the  motion  of  Mr.  Baptie,  Dumbarton,  seconded 
by  Mr.  Wilson,  Falkirk,  Professor  Roberton  was  re-elected 
president.  Mr.  Charles  Duncan,  advocate,  Aberdeen,  was  elected 
vice-president ;  and  the  following  gentlemen  were  elected  members 
of  council: — Messrs.  J.  A.  Spens,  Glasgow;  John  Downie,  Glas- 
gow; David  Small,  Dundee;  David  Dougall,  Ayr;  Wm.  Baptie, 
Dumbarton ;  A.  Cameron,  Elgin ;  MV.  K.  Macdonald,  Arbroath ; 
W.  M*Clure,  Greenock ;  D.  Patrick,  Hamilton ;  John  Gair, 
Falkirk ;  J.  W.  Barty,  Dunblane ;  J.  Anderson,  Inverness ; 
Melville  Jameson,  Perth ;  J.  B.  Macintosh,  S.S.C.,  Edinburgh ; 
James  Chiystal,  Stirling ;  and  P.  Stormonth  Darling,  Kelso. 

The  annual  report  was  then  read,  which  stated  the  number  of 
members  on  the  register  was  now  549.  When  it  was  remembered 
that  the  English  society  commenced  with  a  membership  of  223,  it 
might  be  regarded  as  extremely  gratifying  to  the  Scottish  society 
that  it  had  at  once  sprung  into  vigorous  life.  No  attempts  at 
reform  had  been  made,  legislative  or  otherwise,  during  the  past 
year.  In  the  opinion  of  the  council,  the  last  session  of  a  moribund 
Parliament  was  not  the  time  wheii  legislation  affecting  the  pro- 
fession or  upon  subjects  of  special  interest  to  lawyers  coulcl  be 
anticipated.  But  in  other  directions  the  council  believed  that  they 
had  laid  a  foundation  upon  which  in  the  immediate  future  satis- 
factory results  might  be  expected  to  arise.  During  the  year  the 
council  approached  the  English  society  to  ascertain  whether  they 
were  prepared  to  take  any  steps  with  a  view  to  the  abolition  of 
the  attorney  tax.  The  reply  received  was  that  the  English  society 
had  on  several  occasions  attempted  to  have  the  tax  abolished, 
but  without  success,  and  that  at  present  they  were  not  inclined  to 
renew  the  effort.  As  the  programme  of  business  for  that  day's 
meeting  would  show,  the  society  had  plenty  of  work  before  it,  and 
it  was  hoped  that  it  would  yet  rise  to  have  as  much  influence  in 
Scotland  as  the  English  one  had  in  the  south.  The  council  had 
considered  the  suggestion  of  the  president  as  to  the  delivering  of 
lectures  to  student-s  in  towns  removed  from  the  universities,  and 
hoped  that  practical  steps  would  be  taken  to  carry  out  the  sug- 
gestion, which  had  already  received  universal  approval. 

The  report  and  accompanying  statement  of  accounts  were 
unanimously  adopted. 

THE  BEMOYAL  OF  BURGH  REGOBDS   TO  EDINBURGH. 

Mr.  Cameron,  Elgin,  said  the  society  ought  to  consider  the 
qtestion  of  removing  burgh  registers  to  Edinburgh.  It  was  desir- 
able that  the  greatest  accuracy  should  be  insisted  on  in  regard  to 
the  registration  of  leases  and  titles  to  property.  In  many  burghs 
the  same  accuracy  could  not  be  obtained  which  could  be  had  from 
the  highly-organized  and  highly-paid  staff  of  the  Register  House, 
Edinburgh.    In  Edinburgh  the  greatest  secrecy  was  observed. 
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although  any  one  on  paying  the  nsnal  fee  conld  consult  the  regis- 
ters, but  he  did  not  think  any  person  would  pay  that  fee  for  the 
mere  sake  of  satisfying  idle  curiosity.  In  regara  to  the  n>cording 
of  mortgages,  it  was  understood  that  many  persons  who  had  made 
some  money,  and  wished  to  acquire  property,  often  arranged  to  get 
a  loan  upon  it  in  the  shape  of  a  mortgage.  Now,  in  smaU  country 
towns,  as  was  known,  a  good  deal  of  curiosity  existed  regarding 
one's  neighbours'  affairs.  When  any  one  borrowed  a  part  of  the 
price  of  a  property,  he  did  not  wish  it  to  become  known  to  all  his 
neighbours  in  the  town.  He  knew  that  in  some  offices  snch  things 
got  to  be  talked  about  by  the  clerks,  however  careful  the  keeper 
of  the  register  might  be  to  keep  everything  quiet.  That  was 
another  strong  reason  why  the  registers  should  oe  transferred  to 
Edinburgh.  It  was  as  easy  to  transmit  the  documents  to  be 
registered  to  Edinburgh  as  to  carry  them  across  the  street  to 
another  office.  He  moved  that  the  society  remit  the  matter  back 
to  the  council,  with  the  unanimous  recommendation  to  prosecute 
in  any  way  that  seemed  competent  to  them  the  bringing  about  of 
such  a  desirable  improvement 

Mr.  Charles  Duncan,  Edinbargh,  seconded  the  motion. 

Mr.  Barclay,  Glasgow,  said  that  in  considering  the  question 
of  removing  the  registers  to  Edinburgh,  it  would  be  well  to  keep 
in  view  the  subject  of  the  transmission  of  writs.  He  instanced  a 
case  in  wliich  a  writ  got  lost  while  being  returned  from  the 
Register  House,  and  the  stamp  had  to  be  paid  for  a  second  time. 

Mr.  Annan,  Lanark,  said  he  had  had  twenty-five  years'  experi- 
ence of  a  plan  of  register  keeping,  which  he  believed  was  the  eame 
as  that  adopted  in  Edinburgh,  and  he  did  not  see  what  advantage 
was  to  be  gained  by  transferring  the  registers  to  Edinburgh.  It 
would  be  a  great  hardship  in  the  matter  of  searches  if  they  had 
to  be  made  in  Edinburgh.  In  all  his  experience,  no  individual 
had  ever  come  to  make  a  search  of  the  register  out  of  curiosity. 
He  moved  the  previous  question. 

Mr.  Logic,  Stirling,  seconded  the  amendment,  which,  on  a  vote 
being  taken,  was  carried  by  a  considerable  majority. 

THE  AGENCY  TOR  THE  POOR. 

A  copy  of  a  memorial  to  the  Lord  Advocate  in  favour  of  some 
change  being  made  in  the  rules  observed  in  the  appointment  of 
poor's  agents,  and  the  duties  imposed  upon  the  latter,  was  read, 
and  after  a  bhort  discussion,  the  meeting  instructed  the  council 
to  renew  the  application  on  the  grounds  stated  in  the  memorial. 

The  matter  was  then  remitted  back  to  the  council. 

APPEALS  IN  SMALL  DEBT  CASES. 

On  the  motion  of  Mr.  John  A.  Spens,  Glasgow,  seconded  by 
Mr.  Whitelaw,    Dumfries,   it   was    resolved  that  the   meeting 
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approve  of  an  appeal  being  given  in  special  SmuU  Debt  eases, 
with  leave  of  the  judge;  the  judge  to  state  the  questions  of  fact. 

UNLICENSED   PRACTITIONEKS. 

Mr.  Shaw,  Glasgow,  called  attention  to  the  great  number  of 
unlicensed  practitioners  to  be  found  in  the  larger  towns.  Some  of 
them  were  notaries,  who  prepared  a  case  up  to  a  certain  stage, 
and  then  got  an  agent  to  take  up  the  conducting  of  the  proof  and 
debate.  In  Glasgow  they  heard  a  great  many  complaints  as  to 
accountants  taking  up  such  work  as  the  collecting  of  accounts  and 
the  preparing  of  leases.  A  great  amount  of  work  was  thus  negli- 
gently done,  and  if  anything  went  wrong,  a  law-agent  had  to  be 
called  in  to  put  it  right.  As  all  le^l  practitioners  had  to  pay 
licence  duty,  it  was  curious  that  the  Inland  Revenue  authorities 
would  not  prosecute  parties  who  had  been  practising  without 
licences.  Again,  in  the  Small  Debt  Courts,  it  was  usual  for 
sheriff-officers  to  take  out  summonses,  and  then  get  practitioners 
of  a  very  low  class  to  take  up  the  case,  by  which  the  time  of 
the  Court  as  well  as  of  the  public  was  very  often  wasted.  He 
moved  that  the  matter  be  remitted  to  the  council,  and  that  a 
memorial  on  the  subject  be  prepared  to  be  submitted  to  the  Lord 
Advocate. 

Mr.  Hill,  Glasgow,  said  his  attention  had  been  directed  to  the 
nuisance  of  advertising  law-agents  some  years  ago.  These  agents 
professed  to  give  cheap  advice  to  the  working-classes  upon  such 
matters  as  aliment  and  divorce.  Some  years  ago  a  memorial  was 
forwarded  to  Lord  Advocate  Watson  by  a  number  of  Glasgow 
practitioners  on  the  subject  of  these  agents,  and  his  Lordship  was 

Sititioned  to  bring  in  a  bill  to  deal  with  the  same.  A  copy  of  a 
ill  applying  to  England  only  was  also  forwarded  to  his  Lordship 
for  his  guidance,  and  had  its  terms  been  applied  to  Scotland  it 
would  have  put  down  the  evil  completely.  By  the  Act,  for  the 
first  offence  the  punishment  was  a  fine,  and  for  the  second  im- 
prisonment. The  amount  of  evil  those  unauthorized  agents  did 
was  very  great  in  their  dealings  with  the  working-classes.  He 
had  heard  of  a  case  in  which  one  of  these  agents  charged  £1  for 
arranging  a  divorce.  The  parties,  on  the  strength  of  the  agent's 
advice,  solemnly  separated,  believing  that  they  were  no  longer 
husband  and  wife.  The  sooner  the  unlicensed  practitioner  was 
swept  out  of  the  Courts  and  punished  the  better. 

Mr.  Baillie,  Ardrossan,  seconded  Mr.  Shaw's  motion,  which 
was  unanimously  adopted. 

SCOTCH  AGENTS   AND   COLONIAL  PRACTICE. 

It  was  resolved  that  the  council  be  directed  to  make  a  represen- 
tation to  the  judges  of  the  Supreme  Courts  of  New  South  Wales, 
Victoria^  Queensland,  and  other  colonies,  with  a  view  to  securing 
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for  Scotcli  lawyers  a  right  to  practise  and  to  be  admitted  as  law- 
agents  to  practise  in  the  Law  Courts  of  the  colonies. 

THE  JURISDICTION   OF  ENGLISH  COURTS  OVER  SCOTSMEN. 

On  the  motion  of  Mr.  Young,  Glasgow,  it  was  agreed,  after  a 
short  discussion,  that  the  council  be  instructed  to  take  steps  to 
promote  legislation  with  the  object  of  putting  upon  a  proper  foot- 
ing the  question  of  jurisdiction  at  present  at  issue  between  the 
English  and  the  Scotch  Courts,  both  in  matters  of  common  law 
and  in  matters  of  equity,  including  the  administration  of  the 
estates  of  deceased  persons. 

THE   SHERIFF  COURTS. 

It  was  remitted  to  the  council  to  report  upon  the  subject  of  the 
double  Sheriffship  to  the  next  meeting  of  the  society,  and  to  suggest 
what  steps,  if  any,  ought  to  be  taken  in  regard  to  the  abolition  of 
the  same.  The  council  was  also  instructed  to  report  upon  the 
jurisdiction  of  the  Sheriff  in  actions  of  separation  and  aliment, 
and  the  subject  of  the  consolidation  of  Sheriff  Court  statutes. 

THE  SCOTTISH  SECRETARY  BILL. 

It  was  unanimously  agreed  to  petition  Parliament  in  favour  of 
the  Bill  for  providing  a  Secretary  of  State  for  Scotland. 

NEXT  MEETING. 

Several  matters  having  been  remitted  to  the  council  to  be 
reported  upon,  it  was  resolved  that  next  year's  meeting  should  be 
held  at  Glasgow,  as  the  place  best  situated  for  ensunng  a  good 
attendance  of  members. 

The  proceedings  terminated  with  a  vote  of  thanks  to  the 
chairman. 

Judge  Holmes  on  tlie  Bench  and  tlie  Bar. — ^The  following  is  from 
a  speech  by  Judge  Oliver  Wendell  Holmes,  Jr.,  at  a  recent  dinner 
of  the  Boston  Bar : — '*  The  Court  and  the  Bar  are  too  old  acquaint- 
ances to  speak  much  to  each  other  of  themselves  or  of  their  mutual 
relations.  I  hope  I  may  say  we  are  too  old  friends  to  need  to  do 
it.  If  you  did  not  believe  it  already,  it  would  be  useless  for  me  to 
atHrm  that  in  the  judges'  half  of  our  common  work  the  will  at 
least  is  not  wanting  to  do  every  duty  of  their  noble  ofBce ;  that 
every  interest,  every  faculty,  every  energy,  almost  every  waking 
hour  is  filled  with  their  work ;  that  they  give  their  lives  to  it, 
more  than  which  they  cannot  do.  But  if  not  of  the  Bench,  shall 
I  speak  of  the  Bar  I  Shall  I  ask  what  a  Court  would  be,  unaided? 
The  law  is  made  by  the  Bar,  even  more  than  by  the  Bench  ;  yet 
do  I  need  to  speak  of  the  learning  and  varied  gifts  that  have 
given  the  Bar  of  this  State  a  reputation  throughout  the  whole 
domain  of  the  common  law  %     I  think  I  need  not — nor  of  its  high 
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and  scrupulous  honour.  The  world  has  its  fling  at  lawyers  some- 
times, but  its  very  denial  is  an  admission.  It  feels  what  I  believe 
to  be  the  truth,  that  of  all  secular  professions  this  has  the  highest 
standards. 

**  And  what  a  profession  it  is  I  No  doubt  everything  is  interest- 
ino;  when  it  is  understood  and  seen  in  its  connection  with  the  rest  of 
things.  Every  calling  is  great  when  greatly  pursued.  But  what 
other  gives  such  scope  to  realize  the  spontaneous  energy  of  one's 
soul  ?  In  what  other  does  one  plunge  so  deep  in  the  stream  of 
life — ^so  share  its  passions,  its  battles,  its  despair,  its  triumphs — 
both  as  witness  and  actor  ?  . 

''But  that  is  not  all.  What  a  subject  is  this  in  which  we  are 
united  !  This  abstraction  called  the  Liaw,  wherein  as  in  a  magic 
mirror  we  see  reflected,  not  only  our  own  lives,  but  the  lives  of 
all  men  that  have  been.  When  I  think  on  this  majestic  theme, 
my  eyes  dazzle.  If  we  are  to  speak  of  the  law  as  our  mistress, 
we  who  are  here  know  that  she  is  a  mistress  only  to  be  wooed 
with  sustained  and  lonely  passion — only  to  be  won  by  straining 
all  the  faculties  by  which  man  is  likest  to  a  god.  Those  who, 
having  begun  the  suit,  turn  away  unchaimed,  do  so  either  because 
they  have  not  been  vouchsafed  the  sight  of  her  divine  figure,  or 
because  they  have  not  the  heart  for  so  great  a  struggle.  To  the 
lover  of  the  law,  how  small  a  thing  seem  the  novelist's  tales  of  the 
loves  and  fates  of  Daphnis  and  Chloe  I  How  pale  a  phantom  even 
the  Circe  of  poetry  transforming  mankind  with  intoxicating 
dreams  of  fiery  sether  and  the  foam  of  summer  seas  and  glowing 
greensward,  and  the  white  arms  of  women !  For  him  no  less  a 
history  will  suffice  than  that  of  the  moral  life  of  his  race.  For 
him  every  text  that  he  deciphers,  every  doubt  that  he  resolves  adds 
a  new  feature  to  the  unfolding  panorama  of  man's  destiny  upon 
this  earth.  Nor  will  his  task  be  done  until,  by  the  furthest 
stretch  of  human  imagination,  he  has  seen  as  with  his  eyes  the 
birth  and  growth  of  society,  and  by  the  furthest  stretch  of  reason 
he  has  understood  the  philosophy  of  its  being.  When  I  think 
thus  of  the  law,  I  see  a  princess  mightier  than  she  who  once 
wrought  at  Bayeux,  eternally  weaving  into  her  web  dim  figures  of 
the  ever-lengthening  past — figures  too  dim  to  be  noticed  by  the 
idle,  too  symbolic  to  be  interpreted  except  by  her  pupils,  but  to 
the  discerning  eye  disclosing  every  painful  step  and  every  world- 
shaking  contest  by  which  mankind  has  worked  and  fought  its  way 
from  savage  isolation  to  organic  social  life. 

"  But  we  who  are  here  know  the  law  even  better  in  another 
aspect.  We  see  her  daily,  not  as  anthropologists,  not  as  students 
and  philosophers,  but  as  actors  in  a  drama  of  which  she  is  the 
providence  and  overruling  power.  When  I  think  of  the  law  as 
we  know  her  in  the  Court-house  and  the  market,  she  seems  to  me 
a  woman  sitting  by  the  wayside,  beneath  whose  overshadowing 
hood  every  man   shall   see   the   countenance   of  his  deserts  or 
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needs.  The  timid  and  overborne  gain  heart  from  her  protecting 
smile.  Fair  combatants,  manfully  standing  to  their  rights,  see 
her  keeping  the  lists  with  the  stern  and  discriminating  eye  of  even 
justice.  The  wretch  who  has  defiled  her  most  sacred  commands, 
and  hns  thought  to  creep  through  ways  where  she  was  not,  finds 
that  his  path  ends  with  her,  and  beholds  beneath  her  hood  the 
inexorable  face  of  death. 

''  Gentlemen,  I  shall  say  no  more.  This  is  not  the  moment  for 
disquisitions.  But  when,  for  the  first  time,  I  was  called  to  speak 
on  such  an  occasion  as  this,  the  only  thought  that  could  come  into 
my  mind,  the  only  feeling  that  coufd  fill  my  heart,  the  only  words 
that'  could  spring  to  my  lips,  were  a  hymn  to  her  in  whose  name  we 
are  met  here  to-night — to  our  mistress,  the  Law." 

"  Coming  Home  to  Boosts — A  correspondent,  who  has  obviously 
been  devoting  less  time  during  the  Whitsun  vacation  to  "  Coke 
upon  Littleton"  than  to  the  "Jackdaw  of  Rheims,"  sends  the 
Law  Jownial  the  following  : — 

[Baron  Huddleston  at  Stafford  was  kept  awake  by  a  cock 
crowing.  Diligent  search  was  made,  and  a  bantam  living  in  the 
neighbourhood  of  the  judge's  lodgings  was  brought  up  for  judg- 
ment, but  the  culprit  turned  out  to  be  a  fowl  which  the  judge's 
cook  kept  in  a  basket  to  be  used  at  his  table. — Daily  Paper."] 

The  judge  went  to  bed  in  a  weary  mood  ; 
His  heavy  eyes 

Closed  dreamily  over  the  alibis. 
The  speeches  of  counsel,  the  Crown's  replies, 
And  all  the  worry,  the  heat,  and  the  lies 
Which  sitting  all  day  in  a  Court  of  Assize 
Unfailing  supplies. 

And  the  sleep  of  the  just  he  slept,  as  he  should. 

But  close  at  his  ear  a  shrill  cry  resounded, 

The  crow  of  a  cock,  an  irregular  cock, 

That  crowed  at  the  dawn  when  'twas  but  twelve  o'clock, 
And  the  Baron  woke  up,  and  his  wrath  was  unbounded. 

A  Bishop  had  cursed  him,  but  Huddleston,  B., 

Condemned  the  bold  bird 

In  the  weightiest  word 

In  all  legal  function. 

That's  "  perpetual  injunction;" 
But  the  cock  crew  the  louder,  contemptuously. 

Next  morning  they  searched  all  the  neighbourhood  round, 

North  and  South,  East  and  West^ 

With  a  resolute  quest. 

To  find  the  disturber  of  judicial  rest. 
But  a  young  bantam  cock  was  all  that  they  found. 
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Tlie  bantam  protested  'twas  not  he  that  crew ; 

Hia  voice  was  too  weak, 

'Twas  barely  a  squeak. 

"  Your  impudent  eye 

Your  plea  doth  belie," 

Quoth  the  judge  ;  '*  you  must  die  ; 
The  facts  are  too  clear  that  the  culprit  was  you." 

When  sudden  there  rose  a  loud  "  Cockadoo  1 " 

From  down  below  stairs,  and  at  once  all  agree 

And  cry  out,  regardful  of  grammar,  *^  That's  he  I " 

The  judge's  own  cook  in  a  basket  had  set  him, 

Convenient  for  fatting 

And  to  get  at  him 
Whenever  the  judge  wanted  roast,  boiIed|  or  stew. 
So  the  judgment  came  home  to  the  roost,  as  was  due, 
And  the  judge  that  had  tried  him  and  sentenced  liimy  ate  him. 


3^e  Scottufb  l^ato  iHaga|tne  anU  Sfieritt  Court  fBitjfoxttt. 


SHERIPF  COUET  OP  LANARKSHIRE. 

Sheriff  Clark. 

A.  v.  B. 

UahUUy  of  agent  for  paymeni  of  witnessed  expenses. — In  an  action 
which  recently  came  before  Sheriff  Clark,  two  of  the  witnesses,  named 
Bums  and  CVNeil,  whq  were  cited  for  the  defence,  sued  one  of  the 
agents  for  payment  for  attendance  at  Court.  It  was  stated  in  defence 
that  it  was  inconsistent  with  public  policy  that  the  hands  of  an  agent 
condacting  the  defence  of  a  criminal  should  be  tied  in  any  manner,  and 
to  hold  hun  liable  in  payment  of  witnesses  was  to  restrain  him  to  a 
considerable  extent  in  the  prosecution  of  his  duty. 

Sheriff  Clark  said — "  I  have  gone  into  this  matter  very  carefully. 
The  qnestion  for  decision  in  tms  case  may  be  stated  as  follows : — 
When  a  witness  is  cited  by  the  agent  for  the  accused  to  give  evidence 
iQ  a  criminal  trial,  and  attends  in  obedience  to  his  citation,  has  he  a 
chum  for  payment  against  such  agent,  and  if  so,  to  what  extent  1  It 
must  be  noted,  however,  that  there  are  certain  specialities  in  the  present 
case  which  considerably  narrow  the  points  for  decision.  This  is  not 
the  case  of  an  a^ent  compelled  by  the  Court  to  conduct  the  defence  of 
a  prisoner  unable  to  procure  professional  assistance ;  it  is  that  of  an 
agent  who  voluntarily  accepts  employment  on  the  ordinary  terms.  It 
is  not  the  case  of  an  agent  not  respousible  for  the  citation ;  the  defender 
here  frankly  waived  any  such  plea.  It  is  not  the  case  of  a  witness 
called  as  an  expert — it  is  simply  that  of  a  witness  adduced  to  prove 
facts  and  circumstances.    As  to  these  elements — ^wUch  do  not  enter 
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into  the  present  case— I  do  not  propose  to  give  any  decision.    If  they 
should  afterwards  arise  in  future  cases,  they  will  be  dealt  with  on  their 
own  merits.    The  question,  even  thus  narrowed,  is  one  of  considerable 
importance,  and  it  is  somewhat  surprismg  that  it  does  not  appear  to 
have  been  ruled  by  any  direct  decision  of  the  Supreme  Courts.   1 
have  arrived  at'  the  opinion  to  which  I  give  effect  in  the  present  case, 
after  a  careful  consideration  of  the  authorities  applicable  to  civil  caiues, 
and  the  principles  which  seem  dedudble  from  the  theoiy  and  practice 
of  the  Criminal  Law.    From  time  immemorial  it  seems  to  have  been 
the  rule  in  Scotland  that  witnesses  in  civil  cases  have  a  claim  against 
the  person  citing  them,  whether  party  or  agent,  for  such  outlays  as  are 
reasonable  for  travelling  to  and  from  the  Court,  and  for  maintenance 
while  in  attendance  at  the  Court,  but  for  nothing  further  in  respect  of 
loss  of  time,  loss  of  employment,  or  the  like.    This  claim  was  enforceable 
by  summAry  imprisonment  against  the  agent ;  and  it  would  seem  that  it 
was  not  always  necessary  to  inquire  whether  the  witness  had  attended 
on  a  citation  emanating  from  the  agent.    In  support  of  these  propositions 
I  refer  to  the  following  authorities :  Feuars  of  Fraserburgh  (19th  June 
1707,  M.  16,712),  in  which  case  summary  warrant  to  imprison  the 
pursuer's  agent  was  issued;  Gordon  (3rd  Dec.  1794,  M.  16,785),  where 
the  agent  was  decerned  to  pay  two  witnesses  in  terms  of  the  Act  of 
Sederunt,  1765;  Jamieson  v.  Main  (7th  January  1830-35,  Murray's 
Jury  Civil  Beports,  p.  117).     In  that  last  case  decree  passed  against  ^e 
agent  to  pay  the  witnesses.    It  is  very  instructive,  as  showing  not 
only  that  such  was  the  established  law  of  Scotland,  but  that  it  existed 
long  before  the  Court  of  Session  was  formed.    The  Lord  Chief  Com- 
missioner referred  to  a  decision  a  hundred  and  twenty  years  old,  and 
3 noted  an  opinion  of  Lord  Pitmilly  that  the  Act  of  Sederunt,  1765, 
id  not  make  the  law  but  declared  it.    Lord  Mackenzie  gave  an 
opinion  to  the  same  effect,  and  based  it  on  this :  that  the  witness  is  not 
entitled  to  demand  payment  before  giving  his  evidence  or  obeying  the 
citation ;  and  that  it  is  therefore  reasonable  that  he  should  have  a  claim 
against  a  person  on  the  fi;round.     See  also  Meggot  (13th  May  1830, 
8  Shaw,  p.  779),  and  Macdmald  (8th  March  1839,  10  D.,  p.  677).    In 
this  last  case,  decree  issued  against  both  agent  and  client,  though  the 
witness  appeared  to  have  come  on  the  cUent's  citation.     These  decisions 
are  valuable  as  showing  not  only  what  the  law  of  Scotland  has  been  in 
this  matter,  time  out  of  mind,  but  that  it  depends  not  on  statute  or 
Act  of  Sederunt,  but  on  usage  and  equity.    In  this  respect  the  law  of 
England  is  entirely  different.    In  that  system  a  witness  has  no  claim 
for  outlays  unless  he  can  establish  it  by  contract  express  or  implied 
with  the  party  by  whom  he  has  been  subpoenaed.    By  statute,  however, 
he  is  entitled  to  demand  from  such  party  a  sum  sufficient  to  meet  his 
outlays  before  obeying  the  subpoena — ^which  is  just  the  contrary  of  the  law 
of  Scotland.    And  when  a  witness  has  attended  without  insisting  on  this 
demand  he  is  held  to  have  waived  it  and  to  have  no  claim  by  implied 
contract.    Such  appears  to  be  the  meaning  of  the  ruling  in  Robson  v. 
Bridge  (8  M.  and  W.,  pp.  114  and  119),  referred  to  by  uie  defenders, 
and  if  so,  it  is  of  no  authority  in  this  country.    It  was  strongly  con- 
tended, however,  that  a  broad  distinction  must  be  drawn  between  civil 
(ind  criminal  causes,  in  respect  that  as  it  is  the  duty  of  every  man  to 
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aid  the  aathorities  in  bringing  criminak  to  justice,  so  it  is  at  least  an 
equal  duty  to  giv^e  evidence  in  favour  of  an  innocent  person  accused  of 
crimoy  and  that  the  law  has  recognised  this  principle  in  requiring  jurors 
to  serve  without  payment  in  criminal  cases,  though  they  are  entitled  to 
payment  in  civil  actions.  This  argument  has  at  first  sight  a  greater 
semblance  of  cogency  than  a  more  careful  consideration  will  warrant. 
It  is  very  doubtml  whether  any  such  broad  and  trenchant  distinctions 
can  be  drawn  between  criminal  and  civil  suits  as  is  here  assumed.  It  is 
the  undoubted  duty  of  every  man  to  further  to  the  utmost  of  his  power 
the  ends  of  justice  in  matters  criminal;  but  can  it  be  said  that  he  is 
under  no  similar  obligation  in  matters  civil )  In  civil  suits  a  man  may 
lose  his  all,  and  be  irretrievably  beggared  in  character,  from  the  non- 
attendance  of  witnesses  who  could^ave  fully  vindicated  his  claim  or 
defence.  Nay,  many  civil  suits  involve  direct  criminal  issues — as  when 
fraud,  forgery,  homicide,  etc.,  are  set  forth  in  the  pleadings.  Neither 
is  the  difference  between  criminal  and  civil  jurors  in  matter  of  payment 
so  marked  as  is  here  assumed.  It  is  not  the  fact  that  criminal  jurors 
have  to  serve  on  their  own  charges.  When  empannelled  they  are  pro- 
vided with  food  and  lodging  till  the  end  of  the  trial  at  tne  public 
expense.  In  England  civu  jurors  have  no  more  claim  to  payment  than 
their  brethren  in  criminal  trials.  In  Scotland  the  same  rule  seems 
originally  to  have  prevailed,  for  I  cannot  leam  that  in  trials  on  the 
Brieves — which  was  the  ancient  Scottish  mode  of  ascertaining  facts  in 
almost  all  cases  (see  Stair,  B.  4^  tit.  1,  sec.  2) — the  jurors  had  any  claim 
for  payment.  It  was  only  when  a  new  and  special  mode  of  civil  jury 
trial  was  introduced  by  statute  in  1816  that  they  obtained  this  conces- 
sion. Besides,  it  must  be  noticed  that  jurors  are  not  in  the  same 
category  as  witnesses.  Jurors  are  always  men  of  some  means,  whereas 
witnesses  are  often  in  the  lowest  stages  of  poverty.  But  again,  it  must 
be  observed  that  even  in  criminal  cases  Crown  witnesses  are  always 
paid — not  indeed  for  loss  of  time  or  employment — but  a  sum  in  name 
of  travelling  charges  and  maintenance,  unless  these  requisites  are  other- 
wise provided  for  them.  Furthermore,  it  is  obvious  that  unless  the 
same  rules  applied  in  criminal  as  in  civil  cases  as  to  the  payment  of 
witnesses,  the  greatest  hardships  might  arise  to  poor  persons  cited  to 
give  evidenca  They  have  no  option,  as  in  England,  to  disobey  the 
citation  if  they  are  not  furnished  with  the  necessary  outlays.  Attend 
them  they  must :  and  if  they  had  no  claim  on  the  agent  for  reimburse- 
ment, they  might  find  it  impossible  to  obey  the  citation  from  being  unable 
to  give  any  security  to  those  from  whom  thev  sought  to  borrow.  So  far 
from  accused  persons  gaining  by  the  estabhshment  of  a  different  rule, 
they  would  be  the  first  to  euiffer.  Finding  that  to  be  made  a  witness 
mi^t  involve  them  in  outlays  which  they  could  not  meet  without  the 
utmost  difficulty,  if  at  all,  the  humbler  classes  would  tend  to  become 
reticent  in  precognition,  and  mi^ht  even  avoid  admitting  that  they 
knew  anything  of  the  matter  in  issue.  It  was  further  urged  that  to 
make  the  a^ent  responsible  in  this  way  for  criminal  witnesses  would  be 
to  subject  him  to  a  great  hardship,  and  might  even  tend  to  minimize 
the  defence.  Apart  from  the  case  of  paupers,  whom  an  agent  may  be 
compelled  to  defend,  and  with  which  at  present  we  have  no  concern,  I 
£sul  to  appreciate  the  force  of  this  argument    The  agent  in  the  present 
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case  undertook  the  defence  in  the  ordinary  way.    If  he  was  not 
famished  with  sufficient  funds,  or  doubted  the  responsibility  of  bis 
employer,  no  one  was  pressing  him  any  more  than  in  a  dvil  cause  to 
undertake  the  employment.    He  might  have  made  his  own  terms. 
From  these  considerations,  I  am  led  to  the  conclusion  that  no  dis- 
tinction can  be  drawn  between  civil  and  criminal  procedure  as  regards 
payment  of  witnesses  by  the  agents  adducing  them.     I  am  not  affected 
by  the  dicta  of  the  late  Sheriff  Campbell  in  Martin  v.  Murray  (1  Cowper, 
App.  iiL).    It  is  not  a  ruling  authority,  inasmuch  as  it  was  not  decided 
in  the  Supreme  Court>  and  the  question  really  was  whether  the  Crown 
agent  could  be  sued  in  the  Small  Debt  Court  for  any  allowance  due  to 
a  witness  cited  by  the  Crown  before  a  Circuit  Court.    The  Sheriff- 
Substitute  held,  I  think  rightly,  that  this  was  incompetent — ^m  fact, 
that  the  claim  was  brought  against  the  wrong  person.    But  the  dkium 
as  to  non-payment  of  witnesses  in  criminal  cases,  incidentally  introduced 
in  the  reasons  of  decision,  seems  to  me  irreconcilable  with  principle  and 
public  polity.     It  is  ri^ht,  in  conclusion,  to  state  that  the  defender's 
agent  fought  this  case  simply  with  the  view  of  ascertaining  the  laws  so 
far  as  that  could  be  done  before  an  inferior  Court,  and  so  far  from 
taking  any  technical  objection,  did  his  utmost  to  furnish  the  Court  with 
every  means  for  arriving  at  a  sound  opinion." 
Ad.  M'Queen,  writer,  Motherwell — Alt  Campbell,  writer,  Glasgow. 
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AT  TAIN. 

Sheriff  Hill. 

FORSTTH  AND  OTHERS  V,  ROSS. 

School  Board  Election — Nomination — Invalid  Election'^Retuming  Oficer. 
—''Dingwall,  2nd  May  1886.— The  Sheriff-Substitute,  having  heard 
parties'  procurators :  Finds  (1)  that  the  18th  day  of  Apnl  1885  was  the 
day  appointed  for  the  triennisJ  election  of  a  School  Board  for  the  parish 
of  Lo^e- Easter,  and  the  defender,  David  Ross,  was  nominated  as 
returmng-ofS^cer  for  said  election,  and  he  published  a  notice  that  such 
an  election  would  take  place  on  the  18th,  and  that  the  last  day  for 
nominating  candidates  would  be  the  3rd  April :  (2)  that  for  the  five 
seats  at  said  Board  there  were  seven  candidates  timeously  nominated, 
of  whom  the  pursuer  was  one,  and  the  said  retuming-officer  forthwith 
sent  notice  of  his  nomination  to  each  candidate  :  (3)  that  eleven  clear 
days  at  least  before  the  day  fixed  for  the  election  the  said  returning- 
officer  published  the  names,  places  of  abode,  and  designations  of  the 
said  seven  candidates,  and  none  of  the  said  seven  candidates  was  with- 
drawn within  the  time  limited  for  withdrawal :  (4)  that  thereafter^— 
namely,  on  the  10th  April — the  retuming-officer  decided  that  the 
nomination  of  the  pursuer  and  of  two  other  candidates  was  invalid,  and 
the  number  being  thus  reduced  to  four,  he  proceeded  under  the  thirteenth 
rule  of  the  general  order,  and  without  a  poll  declared  on  the  day  of 
election  duly  elected  members  of  said  School  Board  :  (5)  Finds  in  jraint 
of  law  that  he  was  not  entitled  to  decide  on  the  validity  of  nomination 
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at  Uiat  stage,  that  the  trae  meaning  of  the  rales  theieanent  is  that  the 
retoming-offioer  shall  consider  and  decide  whether  any  nomination  is 
valid  before  he  publishes  the  names,  etc.  of  the  candidates,  the  purpose 
of  said  publication  being  to  inform  the  electors  who  have  been  validly 
nominated,  and  who,  in  the  event  of  no  withdrawal,  are  really  the 
candidates  among  whom  they  have  to  choose :  Therefore  finds  that, 
having  published  the  names  of  all  the  seven  candidates  as  duly  nomi- 
nated, and  none  having  been  withdrawn,  there  remained  after  the 
expiiy  of  the  time  limited  for  withdrawal  two  more  candidates  than 
there  were  members  to  be  elected,  and  that  the  retuming-officer  was 
bound  to  give  notice  that  a  poll  would  be  taken  as  required  by  rule  14  : 
Finds  that  not  bein^  done  so,  the  election  was  not  conducted  in  accord- 
ance with  the  rules  issued  by  the  Lords  of  the  Committee  of  the  Privy 
Council  on  Education  in  Scotland  with  respect  to  the  triennial  election 
of  School  Boards,  and  that  none  of  the  candidates  was  validly  elected 
to  the  membership  of  the  School  Board  for  the  said  parish ;  and  decerns 
and  directs  the  Clerk  of  Court  to  report  to  the  Scotch  Education 
Department  that  no  election  has  taken  place:  Finds  the  pursuer 
entitled  to  expenses,  allows  an  account  thereof  to  be  lodged  in  process, 
and,  when  lodged,  remits  the  same  to  the  auditor  of  Court  to  tax 
according  to  the  scale  of  the  table  of  fees,  and  directs  the  amount^  as 
taxed,  to  be  paid  out  of  the  school  fund  of  the  said  parish. 

(Signed)        "Crawfurd  Hill. 

"Note, — ^There  is  no  doubt  that  the  retuming-officer,  and  he  alone, 
is  entitled  to  decide  on  the  validity  of  nomination,  but  the  question 
here  is,  was  he  entitled  to  decide  that  nominations  were  invahd  after 
he  had  pubUshed  them  as  duly  made,  and  even  after  the  time  for  with- 
drawing candidates  had  elapsed  ?  The  Sheriff-Substitute  thinks  he  was 
not  llie  whole  procedure  in  regard  to  elections  is  regulated  by  the 
General  Order  above  mentioned,  and  the  several  steps  to  be  taken  are 
there  clearly  specified  in  chronological  order.  By  rule  8,  the  retuming- 
officer  is  directed  on  receiving  nomination  papers  forthwith  to  give 
notice  of  the  fact  to  each  nominee.  By  rule  9,  he  is  to  '  decide  whether 
any  nomination  is  valid,  and  his  decision  shall  be  final.'  Rule  10  pro- 
vides that  eleven  clear  days  at  least  before  the  day  fixed  for  the  election, 
the  names,  etc  of  the  several  candidates  nominated  as  aforesaid  shall  be 
published  by  the  returning-officer.  In  the  present  case  notice  was 
given  to  each  of  the  seven  nominees  not  only  that  he  was  nominated 
but  that  he  was  duly  nominated.  From  this  the  nominees  might  fairly 
infer  that  the  retuming-officer  had  already  decided  that  their  nomina- 
tions were  valid.  He  was  quite  entitled  to  have  done  so  at  that  staee, 
but  the  rule  does  not  require  him  to  do  so  then,  or  to  intimate  the 
validity  of  the  nomination  in  the  notice  to  the  nominee,  the  only  purpose 
of  sending  him  the  notice  seeming  to  be  to  acquaint  him  with  the  fact 
of  his  nomination,  in  order  that  he  may  vrithdraw  his  name  if  it  has 
been  brought  forward  without  his  authority.  But  then  comes  the  rule  9 
that  he  is  to  decide  whether  any  nomination  is  valid ;  and  it  seems  to 
be  perfectly  clear  both  from  its  position  between  rule  8  as  to  receiving 
nomination  papers^  and  rule  10  as  to  publication  of  the  names  of  the 
candidates,  tnat  it  is  during  the  three  days  which  must  always  elapse 
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between  the  receipt  of  the  nomination  papers  and  the  publication,  that 
he  must  apply  his  mind  to  the  question  of  the  validity  of  the  nomination 
and  decide  thereon.     It  can  never  be  a  question  of  any  difficulty,  for  he 
has  simply  to  turn  up  the  Valuation  Eoll  to  ascertain  whether  the  five 
parties  signing  the  several  nomination  papers  are  qualified  electois. 
This  seems  to  be  clear,  too,  from  the  reason  of  the  thing,  for  it  is  only 
reasonable,  and  the  Sheriff-Substitute  does  not  doubt  that  this  was  the 
intention  of  the  framers  of  the  rules,  that  the  validity  of  the  nominations 
should  be  decided  on  before  the  names  of  the  candidates  are  published, 
for  the  object  of  such  publication  is  quite  different  from  that  of  the 
notice  sent  to  the  candidate  himself.    It  is  of  no  consequence  to  the 
public  that  so  and  so  has  been  nominated ;  and  therefore  the  Sheriff- 
Substitute  apprehends  that  the  publication  ordered  by  rule  10  is  a 
publication  of  the  names,  etc.,  not  of  all  the  candidates  who  may  have 
been  nominated,  but  of  those  whom  the  retuming-officer  has,  as  required 
by  the  immediately  preceding  rule,  decided  to  be  validly  nominated. 
It  is  true  that  the  word  '  validly '  is  not  used  in  rule  10.     But  neither 
is  it  used  in  rules  12  and  13,  where,  nevertheless,  the  word  '  nominated' 
undoubtedly  means  validly  nominated.     Accordingly  the    retuming- 
officer,  in  compliance  with  rule  10,  published  a  notice,  in  which  he 
says, — *  I  hereby  give  notice  that  the  following  candidates  have  been 
duly  nominated  for  election  as  members  of  the  School  Board  of  the 
parish  of  Logie-Easter,'  and  then  followed  the  names,  etc  of  all  the 
seven  candidates  nominated.     It  seems  impossible  to  attach  to  that  any 
other  meaning  except  that  he  had  considered  the  point,  and  decided 
that  all  the  nominations  were  valid.     He  was,  in  the  Shenff-Substitute's 
opinion,  bound  to  do  so  at  that  stage,  and,  having  published  that  notice, 
the  electors  were  entitled  to  regard  the  candidates  therein  named  as 
those  among  whom,  unless  timeously  withdrawn,  they  were  entitled  to 
choose.     Withdrawal  seems  to  be  the  only  contingency  contemplated  in 
the  succeeding  rules  by  which  the  number  of  the  candidates  could  be 
diminished,  and  after  the  last  day  for  publishing  the  above  notice, — 
namely,  6th  April, — ^there  were  still  three  days  during  which  candidates 
might  be  withdrawn.     None,  however,  were  withdrawn.     But  on  the 
day  after  the  time  limited  for  withdrawal  expired, — namely,  on  10th 
April, — according  to  a  finding  of  that  date  on  the  nomination  papers  of 
the  pursuer  and  two  other  candidates,  the  retuming-officer  decided  that 
these  nominations  were  invalid.     The  number  of  candidates  was  in  this 
way  reduced  to  four,  and  the  retuming-officer,  proceeding  under  rule  13, 
declared  these  four  duly  elected   without  a  poll.    As  the  Sheriff- 
Substitute  reads  the  rules,  the  retuming-officer  had  no  right  to  consider 
the  validity  of  the  nomination  after  6th  April,  which  was  the  last  day 
for  publication.    Accordingly,  after  the  time  limited  for  the  withdrawal 
of  any  candidate,  more  persons  remained  as  candidates  than  there  were 
members  to  be  elected,  and  the  retuming-officer  ought,  as  required  by 
rule  14,  to  have  forthwith  published  the  names,  etc.,  of  the  several 
candidates,  and  given  notice  that  a  poll  would  be  taken  on  the  day 
fixed  for  the  election.  (Intd.)        C.  H." 

Ad.  W.  T.  M'Tavish,  solicitor,  Tain — Alt,  Roderick  Scott,  solicitor, 
Inverness. 
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Benefit  Building  Society.  —  Mutual  Loan  Society — Withdrawing 
Members — Voluntary  Winding-up — Payment  out  of  Special  Fund — Articles 
Applicable  after  Winding-up,  —  By  the  rnles  of  a  mutual  loan  society, 
which  was  roistered  as  an  unlimited  company  under  the  Companies  Act, 
1862,  every  year  a  separate  fund  was  formed  by  subscriptions  of  members 
joining  the  society  during  the  year.  The  accounts  of  each  fund  were 
kept  distinct,  and  members  received  appropriations  out  of  the  particular 
land  to  which  they  belonged.  Withdrawing  members  were  entitled, 
after  notice,  to  payment  in  order  of  the  date  of  notice,  and  only  out  of 
moneys  received  from  time  to  time  in  respect  of  their  particular  fund. 
The  society  was  voluntarily  wound  up  : — Held  (reversing  the  decision  of 
Kay,  J.),  that  upon  the  true  construction  of  the  rules  such  withdrawing 
members  were  entitled  to  priority  over  the  continuing  members  as  to 
their  particular  fund,  and  that  the  rule  with  regard  to  the  withdrawal  of 
members  was  a  contract  between  the  members  of  the  society,  and  under 
it  the  membc^rs  who  had  given  notice  of  mthdrawal  as  above  mentioned 
had  a  contractual  right  to  be  paid  in  priority  out  of  their  particular 
fond,  and  such  right  was  not  put  an  end  to  by  the  winding-up  or  by 
the  closing  of  the  fund.  In  re  The  Alliance  Society  (App.)  54  L.  J. 
Rep.  Ch.  540. 

In  re  The  Mtttual  Society  (Law  Rep.  24  Ch.  D.  425  n)  commented  on. 
Ibid. 

Bulea  —  Construction  —  Advanced  Member  —  Fine  —  Compound 

Interest — Reasonableness  of  Bute — Building  Societies  Act  (6  and  7  Will.  IV. 
c.  32),  ss.  1  and  2. — One  of  the  rules  of  a  building  society  was  as  follows : 
"  The  fines  incurred  by  all  present  or  future  mortgagors,  by  neglecting 
to  make  their  monthly  payments  of  principal,  interest,  fines,  and  other 
payments,  will  be  at  the  rate  of  five  per  cent,  per  month  on  the  total 
amount  in  arrear : " — Held,  that  the  monthly  fine  was  to  be  calculated 
at  the  rate  of  five  per  cent,  per  month  on  the  amount  of  the  previous 
fines  and  other  payments  as  well  as  of  the  principal  and  interest  in 
arrear.  Held  ako,  that  the  amount  of  the  fine  was  not  unreasonable. 
In  re  The  Middlesbrough  Building  Society^  54  L.  J.  Rep.  Ch.  592. 

Negligence. — Diversion  of  Highway — Fencing  Diverted  Road — Duty 
arising  from  Exercise  of  Statutory  Right  to  Divert  Highway — Evidence  of 
Negligence — Nonsuit. — Where  contractors,  in  the  exercise  of  power  given 
by  the  Act  of  Parliament  authorizing  the  construction  of  a  railway, 
diverted  a  public  footpath,  substituting  a  new  track  at  a  certain  point, 
bat  not  fencing  it  from  the  old,  and  the  plaintiff,  who  had  passed  along 
the  diverted  track  in  the  morning,  failed,  while  returning  in  the  dark,  to 
diverge  at  the  proper  point  and  the  proper  angle,  and  consequently  was 
injured  by  falling  over  an  unfinished  bridge  some  distance  from  the  place 
where  she  vnrongly  diverged : — Held,  that  there  was  evidence  of  negligence 
in  the  defendants  which  ought  to  have  been  left  to  the  jury,  on  the  ground 
that  a  person  who  had  statutory  powers  to  divert  a  highway  was  bound 
to  make  the  new  road  so  that  the  public  might  use  it  with  reasonable 
safety  in  the  dark.    Hirsts.  Tayhr,  54  L.  J.  Rep.  Q.  B.  310. 
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Collision. — FhUure  of  Steam  Steering  Ctear — Liability  of  Sh^Mmmer-^ 
Negligence, — The  steamship  E.,  while  proceeding  down  the  riyer  ThuneB, 
came  into  collision  with  a  brig  which  was  moored  alongside  a  whaif. 
The  caase  o!  the  collision  was  the  failure  of  the  steam  steering  gear  on 
board  the  E.  The  same  steering  gear  had  failed  in  an  exactly  similar 
manner  a  few  days  before,  as  the  E.  was  on  her  inward  voyage.  It  was 
then  disconnected,  and  the  hand  gear  used  on  the  way  np  the  river.  On 
the  ship's  arrival  the  machinery  was  taken  to  pieces  and  examined,  bat 
nothing  was  fonnd  wrong  ?rith  it,  nor  was  the  canse  of  the  failure  ascer- 
tained : — Held,  that  the  owners  of  the  E.  were  not  liable  unless  the 
damage  was  cansed  by  the  negligence  of  themselves  or  their  servants. 
Held  further,  that,  having  regard  to  what  had  happened  on  the  inward 
voyage,  to  trust  the  conb'ol  of  the  ship  to  the  same  steering  gear  in  the 
crowded  and  intricate  navigation  of  the  Thames  constituted  n^ligenoa 
The  European,  54  L  J.  Bep.  P.  D.  and  A.  61. 

Bill  oir  Exchangb. — Accqatance  in  Blank — Filling  in  nameof  Drawer 
— Death  of  Acceptor — AtUhontg  to  complete — Principal  and  Surety — Dis- 
charge of  Surety.-^A  person  to  whom  an  acceptance  blank  as  to  drawer^s 
name  is  delivered  for  value  can  complete  the  bill  by  filling  in  the  drawec^s 
name  even  after  the  acceptor's  death.  Carter  v.  White  (App.),  54  L.  J. 
Rep.  Ch.  138. 

R.  gave  two  acceptances  to  W.,  to  whom  he  was  indebted,  and  at  the 
same  time  N.  deposited  with  W.  certain  stock  as  a  collateral  security  for 
the  debt  due  to  him  from  R.  The  acceptances  deposited  by  R.  had  the 
drawer's  name  in  blank.  W.  never  filled  in  the  name  of  the  drawer  or 
presented  the  bills  for  payment,  and  no  notice  of  non-payment  had  been 
given  to  N.  R.  died  insolvent : — Held,  that  the  conduct  of  W.  bad  not 
been  such  as  to  discharge  N.  from  the  suretyship.    Ihid. 

Decision  of  Kay,  J.,  afl&rmed.    Ibid. 

Gaming. — Betting-houses  Act  (16  and  17  Vict,  c  119) — Place  used  for 
the  purpose  of  Betting — Persons  resorting  thereto. — The  16  and  17  Vict  a 
119  is  directed  against  the  owner  or  occupier  of  a  place  kept  or  used  for 
the  purpose  of  betting,  and  not  against  persons  resorting  thereto  for  the 
purpose  of  betting.    Snow  v.  Hill,  52  L.  J.  Rep.  M.  C.  95. 

By  that  Act  *^  no  house  ...  or  other  place  shall  be  opened,  kept,  or 
used  for  the  purpose  of  the  owner,  occupier,  or  keeper  thereof,  or  any 
person  using  the  same,  .  .  .  betting  with  persons  resorting  thereto." 

im. 

The  appellant,  having  paid  for  admission,  was  in  an  enclosed  portion 
of  a  field,  betting  with  persons  in  the  enclosure  on  the  result  of  some  dog 
races  which  were  being  held  in  the  other  part  of  the  field.  The  field  had 
been  hired  by  a  committee  for  the  purposes  of  the  racing.  The  appellant 
was  not  the  owner  or  occupier  of  any  part  of  the  field ;  he  had  no  parti- 
cular location  on  the  reserved  place,  but  freely  moved  about ;  he  carried 
no  umbrella,  had  no  satchel,  stool,  or  any  distinctive  mark,  and  did  not 
exhibit  his  name : — Held,  that  the  appellant  was  not  guilty  of  any  offence 
within  the  meaning  of  the  above  statute.    Ibid. 

Eastwood  V.  MUlar  (43  L.  J.  Rep.  M.  G.  139  ;  L.  Rep.  9  Q.  B.  440) 
distinguished.    Ibid, 
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TECHNICAL  OBJECTIONS  AND  ESCAPES  FROM 

JUSTICE. 

NO.  IV. 

Sbgond — ^Place  (continued). 

When  the  locus  delicti  is  in  a  town,  it  is  generally  safBcientlj  de- 
scribed by  the  name  of  a  street  or  place  without  reference  to  parish, 
the  boundaries  of  which  are  not  generally  known,  being  sometimes 
arbitrarily  drawn  to  suit  the  convenience  of  local  authorities.  In 
country  districts,  where  parish  boundaries  are  better  fixed,  it  is 
usual  to  round  off  the  description  by  reference  to  the  parish  in 
which  the  locus  is  situated,  tnough  the  rule  is  not  imperative  if 
the  place  can  be  sufficiently  marked  without  it.  In  technical 
practice,  however,  an  eiTor  in  the  name  of  the  parish  has,  some- 
what anomalously,  been  held  important  or  the  reverse,  according  as 
the  ecclesiastical  division  was  in  the  town  or  country.  While  in 
towns  the  mistake  of  laying  a  street  in  a  wrong  parish  has  been 
held  no  objection  if  the  street  was  otherwise  correctly  described, — 
case  of  John  Auld  and  others  (2  Alison  260), — an  error  in  the 
name  of  a  rural  parish  has  been  less  favourably  judged,  though 
the  place  was  otherwise  unmistakeably  distinguished.  The  first 
reported  case  in  point  is  that  of  Elspeth  Robertson,  1728  (2  Hume 
208),  for  the  murder  of  her  own  child  "in  a  little  room  at  the 
end  of  a  hayloft  contiguous  to  the  dwelling-house  of  the  late  Lord 
Colville,  within  the  parish  of  Torriebum  and  countv  of  Perth^^ 
The  panel  objected  that  in  the  county  of  Perth  there  was  no 
such  parish  or  place  as  Torriebum ;  and  even  if  there  were  such  a 
place,  still  she  would  prove  that,  at  the  time  libelled,  she  was  else- 
where, in  the  parish  of  Torriebum  and  county  of  Fife.  In  answer 
the  prosecutor  allowed  his  mistake,  which  was  owing,  he  said,  to 
the  immediate  contiguity  of  Torriebum  to  Perthshire;  but  his 
meaning,  he  said,  was  obvious,  and  the  addition  of  the  county  was 
uonecessaiy,  and,  though  erroneous,  could  not  vitiate  the  libel, 
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especially  as  the  panel  had  not  pointed  out  any  other  parish  of 
Torrieburn  than  that  one  in  which  the  late  Lord  Colville,  her 
master,  resided.     The  answer  was  sustained,  and  the  case  sent  to 
an  Assize.     This  decision  was  given  at  a  time  when  the  Court  did 
not  require  such  precision  as  afterwards  became  the  rule,  of  which 
a  strong  illustration  occurred  in  the  case  of  Feter  Gordon^  tried  at 
Perth  in  1812  (2  Hume  208),  for  deforcement.    The  locus  was 
described  as  "  near  the  Ward  Mill  at  the  townhead  of  Arbroath, 
in  the  parish  of  Arbroath  and  shire  of  Forfar,  and  in  a  Jidd  of 
wheat  belonging  to  Lewis  Evans,  tacksman  of  the  said  Ward  Mill.'* 
The  verdict  found  the  panel  guilty  of  the  crime  libelled,  but  that 
the  same  was  not  committed  in  the  parish  of  Arbroath,    It  had 
appeared  in  evidence  that  the  locus  delicti^  the  wheat-field,  was 
Situated  in  the  adjoining  parish  of  Saint  Vigeans.    The  case  was 
certified  for  the  judgment  of  the  High  Court,  who  held  the  in- 
accuracy fatal  to  the  conviction.    The  judges  were  of  opinion  that 
where  a  libel  describes  the  locus  delicti  by  mention  of  the  parish, 
though,  perhaps,  as  in  this  instance,  unnecessarily,  it  must  do  so 
correctly ;  that  the  verdict  contradicted  the  charge  in  such  a  way 
as  to  destroy   the   individuality   of   the   crime,   inasmuch  as  it 
falsified  the  place  assigned  in  the  libel,  and  yet  did  not  assign  any 
other  place  so  as  to  afford  the  means  of  judging  whether  the  variation 
could  oe  reconciled  ;  that  if  the  verdict  had  mentioned  the  wheat* 
field  as  in  the  adjoining  parish  of  Saint  Vigeans,  the  case  might 
then  have  been  within  that  of  Torrieburn,  and  would  have  been 
more  nice ;  but  that  there  was  great  room  to  doubt  the  soundness  of 
the  judgment  in  the  case  even  of  Torrieburn.     Lord  Meadowbank 
held  that  the  libel  would  have  been  good  if  it  had  simply  borne — 
**  the  wheat-field  near  the  Ward  Mill  at  the  townhead  of  Arbroath 
in  the  county  of  Forfar/'  without  any  mention  of  the  parish  (2 
Hume  210).     The  decision  was  followed  in  the  case  of  Bobert 
Fleming,  Aberdeen,  1821  (2  Alison   262).     The  crime  was  laid 
in  the  parish  of  Feterculter^  but  on  the  proof  it  turned  out  to 
be  in  the  parish  of   Banchory-Devenick,  whereupon  the  Advo- 
cate-Depute (the  late  Sir  Archibald  Alison)  gave  up  the  case. 
The  case  of  Matthew  Daly  and  John  Stewart^  1842  (bell's  Notes, 
209),  had  a  more  fortunate  termination.     The  charge  was  assault 
and  robbery,  the  locus  being  thus  described :  '*  on  or  near  the  Fair- 
stead  or  piece  of  ground  on  which  Saint  James'  Fair  was  then  held, 
situated  in  the  parish  of  Kelso  and  shire  of  Roxburgh."    From 
the  evidence  it  appeared  that  the  expression  Fairstead  was  merely 
descriptive  of  the  piece  of  ground,  not  the  name  by  which  it  was 
usually  known,  and  that  although  it  was  situated   principally 
within  the  parish  of  Kelso,  a  small  portion  of  the  ground,  and 
that  rather  removed  from  the  usual  scene  of  the  business  of  the 
fair,  was  in  the  parish  of  Boxburgh,     After  argument  on  this 
objection,  Lord  Moncreiff  told  the  jury  that  the  hcus  delicti  must 
be  so  precisely  described  that  the  panels  should  have  no  doubt 
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what  place  was  intended,  and  if  it  turned  out  that  the  crime  was 
not  committed  on  the  precise  ground  libelled,  the  panels  must  be 
acquitted ;  in  this  case  they  must  consider  whether  there  was  any 
error  in  the  substance  of  the  averment  that  the  crime  had  been 
committed  on  the  piece  of  ground  referred  to ;  but  he  could  not 
tell  them  that  in  point  of  law  there  was  a  defect.  The  jury  found 
the  prisoners  Onilty*  In  the  subsequent  case  of  John  Paterson  and 
Damd  Ritchie^  Stirling,  1848  (J.  Shaw,  p.  1),  the  locus  of  the  first 
charge  of  robbery  was  laid  as  "  on  or  near  the  public  road  leading 
from  Stirling  to  Dumbarton,  and  at  a  part  of  the  said  public  road 
in  the  parish  of  Saint  Ninians,  or  parish  of  Stirling,  and  county 
of  Stirling,  and  about  one  hundred  and  fifty  yards,  or  thereby, 
east  from  the  bye-road  leading  from  the  said  public  road  to  the 
King's  Park  Qnarry,  or  at  or  near  some  other  part  of  the  said 
pnblic  road,  situated  in  the  said  parishes,  or  one  or  other  of  them, 
to  the  prosecutor  unknown.*'  The  second  charge  was  said  to  have 
been  committed  "on  or  near  the  public  road  leading  between 
Stirling  and  Callander,  and  at  or  near  a  part  of  the  said  road, 
sitaated  in  the  parish  of  Saint  Ninians  and  county  aforesaid,  and 
one  hundred  and  sixty-eight  yards,  or  thereby,  to  the  eastward  of 
Kildean  Toil-Bar  in  the  parish  of  Saint  Ninians  and  county  afore- 
said, now  or  lately  occupied  by  John  Johnston,  toll -keeper, 
now  or  lately  residing  there,  or  at  some  other  part  of  the 
said  pnblic  road,  situated  in  the  said  parish  and  county,  to  the 
prosecutor  unknown."  Here  the  lod  were  sufficiently  described 
without  reference  to  parish  or  parishes :  the  points  of  utility 
in  description  lay  in  the  roads  and  particular  parts  thereof; 
in  the  second  charge  the  toll-bar  was  sufficiently  indicated  without 
reference  to  the  occupant.  In  the  course  of  the  trial  it  appeared 
that  the  locus  in  the  first  charge  was  situated  neither  in  the  parish 
of  St.  Ninians  nor  in  that  of  Stirling,  but  within  the  extra- 
parochial  jurisdiction  or  district  of  the  constabulary  of  Stirling 
Castle.  As  to  the  second  charge,  the  locus  was  shown  to  be  in  the 
parish  of  Stirling,  and  not  in  St.  Ninians.  It  was  maintained  for 
the  panels  that,  the  parishes  haying  been  mentioned,  it  was  a  fatal 
objection  that  the  locu^  set  forth  in  each  charge  was  not  within  the 
boundaries  libelled.  Lord  Moncreiff,  in  charging  the  jury,  said  that 
in  point  of  fact  there  was  no  land  in  Scotland  that  was  extra-  *\ 

parochial.  All  land  whatever  was  situated  in  some  parish,  and 
therefore  in  describing  the  Umts  of  the  first  robbery  as  in  the  parish 
of  St.  Ninians,  or  parish  of  Stirling,  the  prosecutor  had  giyen  the 
correct  description,  and  there  were  no  grounds  for  sustaining  the 
objection  to  tnat  charge.  As  to  the  second  charge,  he  had  long 
been  of  opinion  that  the  law  laid  down  in  the  cases  of  Oordon  and 
Fleming^  above  referred  to,  was  erroneous ;  and  it  had  been  seriously 
doubted  by  some  of  the  most  eminent  lawyers  when  the  cases  were 
decided*  It  would  be  best  for  the.  jury  to  return  a  verdict  with  a 
special  finding  as  to  the  point.    A  verdict  of  Guilty  as  libelled  was 
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returned  in  tke  first  charge ;  and  as  to  the  second  charge  there 
was  also  a  verdict  for  the  prosecution,  accompanied  with  the  state- 
ment that  the  jury  were  satisfied  as  to  the  accuracy  of  the  locus 
mentioned,  but  that  they  were  not  prepared  to  say  in  what  parish. 
It  was  objected  that  this  amounted  to  a  verdict  of  acquittal  on  the 
second  charge,  and  the  Advocate^Depute  declined  to  move  for 
sentence  thereon,  Lord  Moncreiff  remarking  that  he  would  haye 
certified  the  case  to  the  High  Court  had  sentence  been  moved 
for.    A  different  judgment,   however,  was  ^ven  by  the  High 
Court  in  the  case  of  David  Maxwdlj  1860  (3  Irvine  592),  the 
last  reported  case  in  point.    The  principle  laid  down  in  QordarCs 
case  was  there  af&rmedand  widened  to  this  extent,  that  though  the 
parish  may  be  unnecessarily  inserted  in  the  description  of  the  locm^ 
it  must  be  proved  if  inserted,  and  that  an  inaccuracy  therein,  even  in 
a  superfluous  description  of  the  situation  of  the  panel's  house,  is 
a  fatal  objection.     The  panel  had  been  convicted  by  the  Sheriff- 
Substitute,  Cupar'-Fife,  of  theft  comoutted  in  his  own  house, — 
described  as  situated  at  Kossiebrae,  in  the  parish  of  Auchtermuchty 
and  shire  of  Fife;  whereas  it  appeared  on  the  evidence  that  the  house 
was  in  the  adjoining  parish  of  CoUessie.  The  mistake  in  the  parish 
was  severely  characterized  by  the  High  Court  as  a  false  allegation; 
inasmuch  as  while  the  crime  was  said  to  have  been  committed 
within  a  certain  geographical  area,  it  was  proved  to  have  been 
committed  within  another  distinct  and  different  geographical  area. 
In  English  practice,  also,  mistakes  with  reference  to  the  parish 
are  not  unknown ;  although  confined  to  that  class  of  cases  known 
as  local  offences,  in  which  the  parish  forms  an  essential  part  of  the 
description.     The  offence  of  stealing  in  a  dwelling-house  is  local, 
and  the  following  case  will  show  the  technical  precision  required 
in  the  indictment: — At  the  Gloucester  Assizes,  in  1842  (Russell, 
by  Greaves,  4th  edition,  ii.  p.  47),  Waiter  Jackson  was  indicted  for 
stealing  certain  articles  within  a  dwelling-house  situated  in  the  parish 
of  St.  Uatherine  and  county  of  Gloucester.    It  was  proved  that  the 
house  was  in  that  parish,  but  that  the  parish  was  partly  in  the 
county  and  partly  in  the  city  of  Gloucester,  and  that  the  house  was 
in  that  part  of  the  parish  which  was  in  the  county.    The  objection 
was  sustained  that  there  was  a  fatal  variance ;  inasmuch  as  where 
a  house  was  described  as  in  a  certain  parish  and  county,  it  mast 
be  proved  that  ail  the  parish  was  in  that  county.    The  proper 
mode  of  libelling,  to  meet  the  technical  necessities  of  the  case, 
would  have  been  to  state  that  the  offence  was  committed  in  that 
part  of  the  parish  of  St.  Catherine  which  is  situated  in  the  coanty 
of  Gloucester.    In  the  previous  English  case  of  Howell  (Bnssell 
foresaid)  the  prisoner  was  charged  with  burglariously  breaking  into 
a  tavern  in  a  certain  place  in  the  parish  of  St  Edmond's,  and 
stealing  goods  from  a  room  therein.    It  appeared  in  evidence  that 
the  thief  entered  the  tavern  first  by  an  open  door,  and  then  broke 
into  an  inner  room  by  unlocking  the  door  with  a  skeleton  key,  and 
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stole  a  number  of  articles  from  a  chest  therein.  It  aBexpectedly 
tamed  out  that  the  tavern  was  in  the  peculiar  position  of  being 
situated  in  two  parishes,  the  boundary-line  separating  them  running 
through  the  room  containing  the  chest.  Wliile  the  door  and  the 
greater  part  of  the  room  were  in  the  parish  correctly  named  in 
the  indictment,  the  chest  from  which  the  goods  were  stolen  lay  in 
the  part  of  the  room  sitaated  in  the  adjoining  parish  of  St. 
Michael's.  It  was  equally  burglary  on  whichever  side  of  the 
boundary  line  the  prisoner  committed  his  felonious  act;  but  it 
was  maintained  by  tne  defence  that  the  burglary  proved  was  not 
the  burglary  libelled ;  and  the  judge  recommended  the  jury  to 
limit  their  verdict  to  the  minor  charge  of  breaking  into  the 
premises  with  intent  to  steal. 

These  illustrations  of  English  practice  are  now,  however,  mere 
matter  of  curiosity^  since  subsequent  legislation  has  provided  a 
remedy  for  the  prevention  of  escapes  on  such  technical  niceties. 
With  reference  to  summary  procedure,  it  was  enacted  (11  and  12 
Vict.  cap.  43,  sec.  9)  that  where  any  variance  occurs  between  the 
information  and  evidence  as  to  the  parish  or  township  in  which  the 
offence  shall  have  been  committed,  it  shall  not  be  deemed  material ; 
provided  that  the  offence  be  proved  to  have  been  committed  within 
the  jurisdiction  of  the  Justices  by  whom  the  case  is  tried.  Where  such 
variance  shall  appear  to  the  Justices  to  be  such  that  the  accused  has 
been  misled  or  deceived^  the  case  may  be  adjourned  on  such  terms 
as  they  shall  think  fit.  As  to  the  higher  class  of  crimes  tried  in  the 
form  of  indictment,  it  is  enacted,  by  Lord  Campbell's  Act  (14  and 
15  Vict.  cap.  100,  see.  23),  that  the  venue  need  not  be  st-ated  in 
the  body  of  the  indictment,  but  that  the  county,  city,  or  other 
jurisdiction  named  in  the  margin  thereof  shall  be  taken  to  be  the 
venue  for  all  the  facts  stated  in  the  indictment ;  provided  that  in 
cases  in  which  local  description  shall  be  required,  such  local 
description  shall  be  given  in  the  body  of  the  indictment  The  dis- 
tinction between  local  and  transitory  offences  is  not  clear ;  and  it  is 
difficult  to  adduce  any  soand  argument  in  favour  of  any  distinction 
between  burglary  and  highway  robbery,  whereby  the  burglar, 
his  offence  being  local,  is  entitled  to  more  accurate  information  as 
to  the  locus  than  the  robber,  whose  crime  is  transitory.  But  in 
regard  to  all  crimes,  whether  local  or  transitory,  it  is  further 
provided,  by  Lord  CampbelPs  Act  (sec.  1),  that  where  any  variance 
appears  between  the  indictment  and  evidence  in  the  name  of  any 
county,  riding,  division,  city,  borough,  town,  parish,  or  place,  the 
same  may  be  amended  by  the  Court,  if  it  shall  consider  such 
variance  not  material  to  the  merits  of  the  case  and  that  the  prisoner 
cannot  be  thereby  prejudiced  in  his  defence. 

Under  such  a  reasonable  principle  of  amendment,  the  fatal 
objections  in  the  cases  above  noted,  arising  on  variances  between 
the  indictment  and  evidence,  could  have  been  readily  obviated, 
and  escapes  from  justice  thereby  prevented :  in  none  of  the  cases 
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if\  as  there  any  material  variance  that  coald  prejudice  the  prisoner. 
Apart  from  the  power  of  amendment  authonzed  in  our  practice  by 
our  Summary  Procedure  Act,  1864,  the  very  restricted  mode  of 
obviating  objections  by  deletion,  though  of  little  general  utility 
has  sometimes  made  the  description  of  Zocu^  unobjectionable.  The 
case  of  Edward  M  Gaffer  and  others,  1823  (P.  Shaw,  No.  104),  is 
an  interesting  example  in  point,  and  may  be  contrasted  with  the 
Fife  case  of  Maxwell,  where  the  geographical  area  of  the  prisoner's 
house  was  erroneously  stated.  The  prisoners  were  charged  with 
robbery  committed  on  the  road  leading  from  Shawfield  Toll  to 
Little  Oovan,  in  the  parish  of  Gorbals.and  county  of  Lanark. 
The  parish  was  here  timeously  discovered  to  be  erroneous,  and 
before  the  prisoners  were  called  on  to  plead,  the  Advocate-Depute 
(Sir  Archibald  Alison)  moved  that  the  words  '*  parish  of  Gorbals 
and "  be  struck  out  of  the  indictment.  The  prisoner's  counsel 
objected,  and  contended  that  though  the  prosecutor  might  strike 
out  a  whole  charge,  he  was  not  entitled  to  make  any  alteration  in 
the  description  of  the  charge.  The  Court,  however,  allowed  the 
words  to  be  deleted^  and  a  fatal  result  was  thus  prevented.  A 
more  recent  instance  is  furnished  by  the  case  of  Daniel  Fraser, 
1861  (4  Irvine,  p.  99),  for  murder,  the  locus  being  thus  libelled : — 
^'  In  or  near  the  Meuse  Lane,  or  Muse  Lane,  leading  from  West 
Milton  Street  to  Stewart  Street  of  Glasgow,  or  in  or  near  a  close 
or  court  situated  in  or  near  said  Meuse  Lane,  or  Muse  Lane,  and 
leading  therefrom  to  Stirling  Street  aforesaid,  the  particular  place 
being  to  the  prosecutor  unknown,  or  elsewhere,  in  or  near  Glasgow, 
to  the  prosecutor  unknown."  The  objection  was  sustainea  to 
undue  latitude  in  describing  the  locus,  and  the  last  alternative 
was  struck  out.  Objections  of  this  description  have  not  been 
uniformly  disposed  of :  in  the  previous  case  of  Margaret  Hannah 
for  child-murder,  1860  (3  Irvine  634),  a  similar  objection  to 
latitude  was  repelled,  on  the  authority  of  various  cases  citad.  In 
English  practice  such  objections  find  no  place  in  cases  of  murder, 
since  it  is  unnecessary  in  such  a  case — the  crime  not  being  local — 
to  set  forth  any  locus  at  all,  it  being  sufficient  if  the  crime  is 
proved  to  have  been  committed  within  the  jurisdiction  of  the 
Court  before  which  it  is  tried.     Here  is  a  copy  of  an — 

ENGLISH  INDICTMENT  FOR  MURDER. 

**  Middlesex, — To  wit,  the  jurors  for  our  Lady  the  Queen  upon 

their  oath  present  that  A B ^  on  the  day 

of  ,  in  the  year  of  our  Lord  ,  feloniously,  wilfully, 

and  of  his  malice  aforethought  did  kill  and  murder  one  C 

D against  the  peace  of  our  Lady  the  Queen,  her  crown 

and  dignity  "  (Archbold^s  Criminal  Statutes).  In  marked  contrast 
to  this  absence  of  locus  may  be  quoted  the  elaborate  locus  in  a  case 
tried  some  years  ago  before  the  Circuit  Court^  Perth : — "  On  or 
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near  a  road  or  footpath  in  the  united  parishes  of  LifF  and  Benvie 
and  shire  of  Forfar,  on  the  east  of  the  mill  farm  of  Invergowrie, 
then  and  now  or  lately  occapied  by  Alexander  Rae,  auctioneer 
and  farmer^  then  and  now  or  lately  residing  there,  and  ranning 
between  the  turnpike  road  from  IDundee  to  Perth,  and  a  farm 
road  leading  east  and  west  between  said  mill  farm  of  In^rergowrie 
and  the  farm  of  Balgarthno,  then  and  now  or  lately  occupied  by 
James  Thomson,  farmer,  then  and  now  or  lately  residing  there  ; 
or  on  or  near  a  statute  labour  road  in  said  united  parishes  of  Liff 
and  Ben\rie,  leading  northwards  from  the  turnpike  road  above 
libelled,  at  or  near  the  village  of  Invergowrie,  which  is  situated 
partly  in  the  shire  of  Perth  and  partly  m  the  shire  of  Forfar,  or 
on  or  near  the  farm  road  above  libelled  leading  east  and  west 
between  the  said  mill  farm  of  Invergowrie  and  the  said  farm  of 
Balgarthno  in  said  united  parishes  and  shire  foresaid ;  or  at  some 
place  on  or  near  the  said  mill  farm  of  Invergowrie,  or  on  or  near 
the  said  farm  of  Balgarthno,  or  on  or  near  the  farm  of  Gowrie 
Bill,  in  the  said  united  parishes  and  shire  foresaid^  now  or  lately 
occupied  by  Peter  Craig,  farmer,  then  and  now  or  lately  residing 
there,  all  which  farms  lie  contiguous,  and  to  the  eastward  of  the 
statnte  labour  road  foresaid ;  or  at  some  other  place  in  the  said 
united  parishes  of  Liff  and  Benvie,  to  the  prosecutor  unknown, — 
the  prosecutor  being  prevented  from  specifying  with  greater 
precision  the  loeus  of  the  crime  hereinafter  charged,  by  the 
inability  of  Ann  Cairns  or  Kerns,  after  designed,  upon  whom  the 
said  crime  was  committed,  from  the  said  crime  having  been 
committed  under  cloud  of  night,  from  her  unacquaintance  with 
the  locality,  and  from  the  agitation  consequent  on  the  maltreat- 
ment to  which  she  was  subjected  by  the  commission  of  the  said 
crime,  to  mark  at  the  time  or  afterwards  discover  with  certainty 
the  place  of  its  perpetration  "  {Philip  MacauUy — Rape,  October 
1858^ — unreported).  The  case  is  a  striking  illustration  of  the 
precision  considered  necessary  in  the  description  of  locv^j  even 
where  it  is  but  imperfectly  known.  The  numerous  alternatives 
and  the  latitude  taken  would  have  cast  the  relevancy  but  for  the 
reasons  for  that  latitude  stated  by  the  prosecutor.  The  substance 
of  the  long  description  was  that  the  place  was  at  or  in  the  vicinity 
of  the  farm  of  Invergowrie,  and  the  prisoner  gained  no  useful 
information  by  minute  references  to  directions  of  roads  and  the 
names  of  the  occupants  of  the  various  farms ;  but  these  particulars 
were  such  as  might  have  offered  points  for  critical  or  technical 
obiection.  The  mdictment,  however,  had  been  framed,  after  con- 
siderable trouble,  with  great  care,  to  meet  every  possible  objection 
in  point  of  relevancy  or  on  the  proof  ;  and  no  discussion  thereon 
arose  at  the  trial,  as  the  prisoner  pleaded  Guilty.  His  crime,  if 
tried  in  England,  would  have  required  no  statement  of  Uxrns  in  the 
indictment,  being  included  in  the  list  of  transient  offences. 
While  in  regard  to  variances  in  the  question  of  time,  amend- 
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ments  tinder  the  Sammary  Procedure  Act  have,  as  we  have  seen, 
been  found  beneficial  in  practice,  the  result  has  been  less  satis- 
factory in  dealing  with  variances  as  to  the  loctis^  of  which  the 
following  case  is  an  illustration : — In  1878,  Bohert  CcUUndar  (4 
Couper,  p.  120)  was  charged  before  the  Sheriff  Court,  Linlithgow, 
under  the  forms  of  the  Summary  Procedure  Act»  with  night- 
poaching,  the  loci  being  laid  on  six  fields  of  various  farms,  the 
names  of  the  fields  and  farms  and  occupants  of  the  farms  being 
specifically  set  forth.     The  evidence  disclosed  trespasses  on  the  six 
fields  of  the  farms  libelled,  but  though  evidence  was  led  as  to  the 
names  of  the  farms,  the  prosecutor  did  not  prove  the  names  of  the 
fields^  whereupon  the  Sheriff-Substitute  intimated  his  intention  of 
holding  the  complaint  Not  Proven.    The  Procurator-Fiscal  then 
moved  that  the  complaint  be  amended  by  striking  out  the  names  of 
the  fields,  but  the  Sheriff-Substitute  refused  to  allow  this  to  be  done 
at  such  a  late  stage  of  the  proceedings,  and  as  being  too  great  a 
change  in  the  terms  of  the  complaint :  the  prisoner  was  accord- 
ingly acquitted.     The  Judgment  having  been  brought  by  the 
prosecutor  on  appeal  berore  the  High  Court,  it  was  held  that  the 
specification  of  tne  fields  was  unnecessary,  and  did  not  require  to 
be  proved ;  the  Sheriff-Substitute,  therefore,  ought  to  have  con- 
victed.    The  judgment  may  be  contrasted  with  the  Fife  case  in 
which  the  parish  was  superauously  inserted  in  the  description  of 
the  locus,  but  which  the  Court,  nevertheless,  held  must  be  proved. 
The  subseauent  judgment  is  in  accoitlance  with  the  rule  in  our 
civil  practice — a  redundancy  in   description,   not  touching  the 
essence  of  the  case^  being  held  immaterial.    Especially  in  a  ques- 
tion of  locv^,  a  variation  which  is  not  essential  or  such  as  might 
interfere  with  the  defender  from  proving  alibi, — a  defence  which 
could  not  have  been  advanced  in  either  the  Fife  or  Linlithgow 
case, — has  no  fatal  effect  on  the  proceedings  (Dickson  on  JEtndence). 
In  English  practice  also,  irrespective  of  the  power  of  amending 
the  libel  to  cure  a  variance,  the  general   maxim   is   observed, 
applicable  alike  to  civil  and  criminal  proceedings,  that  any  defect 
in  stating  that  which  is  in  itself  surplusage,  and  might  be  omitted 
altogether,  does  not  vitiate  the  rest  which  is  sound  (Taylor  on 
Evidence,  p.  247,  and  Paley  on  Summary  Convictions,  p.  181). 

But  the  High  Court,  while  holding  that  the  complaint  in  the 
Linlithgow  case  required  no  amendment,  indicated  the  opinion 
that  the  motion  to  amend  came  too  late.  On  this  point  reference 
may  be  made  to  the  practice  under  Lord  Campbell's  Act  foresaid, 
which  authorizes  amendment  of  variances  during  the  trial :  the 
English  judges  have  allowed  such  amendment  after  the  prosecutor 
had  closed  his  case ;  and  even  after  the  jury  had  been  addressed 
by  counsel  for  the  defence — vids  case  of  FMarton  and  CraokSy 
August  1853  (Cox's  Criminal  Cases,  vol.  vi.  194).  In  that  case 
the  prisoners  were  charged  with  stealing,  from  the  person  of 
Edward  Critchley,  a  number  of  rabbits,   his  property;  but  it 
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appeared  that  the  rabbits  belonged  to  his  brother,  John  Critchlej, 
and  a  gamekeeper,  who  had  shot  them.  The  misnomer,  however, 
was  not  discovered  till  the  judge  was  about  to  sum  up  to  the  jury, 
who  had  been  addressed  for  the  prisoners.  On  the  motion  of  the 
prosecutor,  the  prisoners'  counsel  objecting,  the  Court  permitted 
the  libel  to  be  amended  by  substituting  the  words,  "  the  property 
of  John  Critchley  and  another,"  for  "  the  property  of  Edward 
Gritchley."  A  similar  amendment  in  another  case  was  made  on 
the  same  day.  But  apart  from  English  practice,  it  is  difficult  to 
reconcile  the  decision  of  the  High  Court  with  the  terms  of  the 
amending  section  of  the  Summary  Procedure  Act,  which  imposes 
no  limit  beyond  which  amendment  cannot  be  made,  but  authorizes 
the  same  *'  at  any  stage  of  the  proceedings,''  under  which  words 
amendment  seems  competent  until  the  verdict  is  given. 

W.  B.  D. 

Ekbatum. — Page  340,  lines  10  and  11,  should  read  as  follows  : — **  Held  insuffi- 
cient for  omitting  to  state  the  time  at  which  the  ojenee  was  committed^  in  any  case 
where  time  is  not  of  the  essence  of  (he  q/fence,"  etc 
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BY  L.   T.  NAPIER. 

Ik  the  Patents,  Designs,  and  Trade-Marks  Act,  1883,  we  have  the 
latest  declaration  by  the  Legislature  of  the  rights  of  inventors,  and 
of  copyright  in  designs,  and  of  the  proprietors  of  trade-marks. 
Judging  from  the  annual  introduction,  prior  to  this,  of  a  Bill  deal- 
ing with  these  subjects,  some  change  in  the  law  was  evidently 
desired.  The  Bill  has  now  become  an  Act;  and,  judging  from  the 
care  that  has  been  bestowed  on  the  subject,  it  may  be  assumed 
that  no  further  legislation  will  take  place  on  this  subject  for 
some  time  to  come.  The  Act  passed  two  years  ago,  but  it  needs, 
we  think,  no  apology  to  bring  it  before  the  notice  of  our  readers 
at  this  time.  Though  the  three  subjects  dealt  with  by  the  Act 
are  conveniently  embraced  in  one  statute,  there  is  no  necessary 
connection  between  them.  The  right  to  be  protected  and  the 
means  of  doing  so  are  different  in  all  the  toree  cases.  In  a 
patent  the  law  seeks  to  protect  the  patented  article — the  machine, 
the  chemical  compound,  or  whatever  it  may  be.  The  patentee  is 
given  the  exclusive  right  of  manufacturing — to  use  the  word  in 
the  Statute  of  Monopolies — the  article  which  is  the  subject  of 
the  patent.  On  tlie  other  hand,  the  protection  given  to  designs 
is  in  the  copyright.  The  proprietor  has  the  exclusive  right 
of  multiplying  copies  of  his  design.  And,  in  the  next  place,  the 
protection  given  to  the  trade-mark  is  to  the  business.  The  owner 
of  a  trade-mark  has  the  exclusive  right  of  applying  it  to  the 
goods  in  connection  with  which  he  has  registered  it.    So  that  we 
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may  say  patents  protect  the  article  invented,  copyright  in  desif^s 
protects  the  form,  and  registration  of  a  Uude-mark  protects  the 
business  of  the  owner.     But  these  three  subjects  are  suitably 
grouped  together  on  account  of  their  nature.    They  are  all  the 
product  of  the  skill  or  energy  of  a  person.     This  is  no  doubt  tme 
of  all  property,  but  in  a  peculiar  sense  it  is  true  of  the  subjects 
embraced  oy  the  Patent  Act.    The  diflference  can  be  seen  by 
a  comparison.     When  a  person  makes  a  fortune  or  acquires  land, 
the  law  protects  him  in  the  possession  of  it,  and  prevents  others 
from  interfering  with  his  property  which  he  possesses.     When  a 
person  invents  anything  the  law  seeks  to  protect  his  skill  by  pre- 
venting others  from   infringing  his  right  to  make  and  sell  it. 
Thus  the  law  protects  a  person  from  encroachment  on  his  land, 
and  a  patentee  from  infringement  of  his  rights.     It  is  also  a 
much  more  easy  thing  to  protect  the  one  than  the  other.    A 
person  buys  land,  and  if  his  right  to  it  be  questioned  he  produces 
his  title,  and  this  proves  his  right.     Now  a  similar  rignt  could 
not  well  be  given  to  a  patentee.    It  could  not  finally  be  found  out 
before  a  patent  is  granted  whether  the  applicant  is  the  inventor 
of  the  new  article ;  nor  can  it  even  be  discovered  whether  the 
article  be  new.     Accordingly,  what  the  law  does  is  this  :  it  grants 
a  patent  on  the  implied  understanding  that  the  patent  is  good ; 
and  the  Courts  of  law  will  so  declare  it,  if  the  patentee  be  the  first 
inventor  and  if  there  be  no  prior  use.     If  there  were,  or  if  he  be 
not  the  first  inventor,  then  his  patent  is  bad.    Now  this  ought  to 
be  borne  in  mind  in  dealing  with  patent  law.     A  title  to  land 
is  good   until  reduced;    a  patent  is  worthless  unless  rightfully 
obtained.     And  this  comparison  is  accurate,  even  though  we  see 
provision  made  in  the  Act  for  revocation  of  patents,  as  this  is 
mere  matter  of  procedure  introduced  to  rid  the  register  of  patents 
of  worthless  patents.    This  distinction  is  not  always  understood 
by  inventors,  who  are  fond  of  asserting  that  they  have  as  much 
right  to  be  protected  in  their  inventions  as  owners  of  land.    And  so 
they  have,  and  are,  whenever  they  prove  their  right ;  but  this 
they  can  only  really  do  in  an   action,  hence  the  old  idea  that 
patents  are  not  good  until  they  have  been  through  the  Court  of 
Session^ — as,  of  course,  when  infringers  are  interdicted,  the  only 

arsons  interfering  with  the  right  are  stopped  from   doing   so. 

limilar  remarks  could  be  made  about  designs  and  trade-marks, 
but  the  illustration  from  patents  is  sufficient,  and  we  shall  now 
proceed  to  examine  in  a  little  detail  the  diiferent  subjects  em- 
braced by  the  Act.  The  Act  deals  with  patents,  designs,  and 
trade-marks.  Now  of  these  it  is  easiest  to  protect  designs.  When 
a  person  registers  a  design  he  gets  protection  for  the  form.  No 
one  can  pirate  the  design  apart  from  its  form  ;  and  the  form  can 
easily  be  protected  and  the  piracy  prevented  at  once.  Now  in 
patents  as  in  designs  the  protection  is  intended  to  be  given  to  the 
skill  of  the  inventor.     We  see  in  designs  that  the  skill  is  well 
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protected  if  the  form  is ;  but  it  is  different  with  patents.  The 
form  in  a  patent  merely  cannot,  of  course,  be  protected ;  and  it  has 
hitherto  been  found  impossible  to  frame  a  definition  of  a  patent. 
A  mere  idea  cannot  be  patented,  there  must  be  some  object. 
There  has  been  a  great  deal  of  speculation  on  this  subject,  but 
no  one  has  been  able  in  a  definition  to  define  what  a  patent  is 
in  law.  The  process,  the  product,  or  combinations  may  all  be 
patented.  It  is,  however,  very  satisfactory  to  be  able  to  say 
that  nevertheless  the  law  has  been  able  to  protect  inventors.  No 
doubt  it  has  been  expensive,  and  perhaps  more  adequate  pro- 
tection might  have  been  given ;  but  still  many  patentees  have 
made  fortunes  solely  under  its  protection,  and  it  is  expected 
that  in  the  future  many  more  will.  Now  a  glance  at  the  patent 
law  gives  the  reason  of  this.  The  law  has  never  attempted  to 
define  what  a  patent  is,  but  it  has  followed  what  we  may  call  the 
historical  method.  Thus  in  the  Statute  of  Monopolies,  passed  in 
England  in  the  reign  of  King  James  I.  (and  a  similar  Act  was 
afterwards  passed  in  Scotland  in  the  reign  of  King  Charles  I.), 
it  was  enacted  that  it  was  illegal  to  grant  monopolies,  but  there 
was  reserved  the  right  of  the  Crown  to  grant  letters  patent  for 
the  protection  of  any  manner  of  new  manufacture,  intro- 
duced into  the  realm,  to  the  true  and  first  inventor.  From 
this  the  whole  patent  law  has  flowed.  Letters  patent  continued 
to  be  granted ;  and  judges  have  always  given  a  liberal  interpret- 
atioo  of  manufaduTt.  In  fact,  any  patent  is  allowed  to  be  a  new 
manufacture.  This,  of  course,  is  begging  the  question,  but  our 
meaning  is  quite  clear.  An  applicant  obtains  a  patent.  The 
Courts  will  sustain  his  right  to  it,  if,  on  the  one  nand,  his  in.- 
vendon  be  not  a  principle  merely,  but  be  embodied  in  some 
practical  form,  and  if,  on  the  other  hand,  he  be  the  true  and 
first  inventor;  and  of  course  all  defences  of  prior  use  or  pub- 
lication are  disposed  of  in  deciding  this  question.  Therefore 
neither  in  the  Act  of  1883,  nor  in  any  prior  one,  is  there  any 
attempt  made  to  define  a  patent.  The  Act  says  (section  4) : 
'*  Any  person  may  make  an  application  for  a  patent ;  "  and  (section 
5,  sub-section  2),  dealing  with  applications  for  patents:  *'An 
application  must  contain  a  declaration  to  the  effect  that  the 
applicant  is  in  possession  of  an  invention  whereof  he  claims  to  be 
tlie  true  and  first  inventor ; " — and  section  6  deals  with  the  refer- 
ring of  these  applications  to  examiners  to  see  if  the  ^  invention  be 
fairly  described ; "  and  in  the  definition  clause,  a  patent  is  any  new 
manufacture  within  the  meaning  of  the  Statute  of  Monopolies.  There 
is  thus  no  attempt  at  definition  in  the  Act.  The  Act  may  therefore 
be  said  to  deal  with  ever}'thing  connected  with  a  patent  except  the 
patent  itself, — it  having  been  found  by  experience  that  the  Courts 
are  the  best  guardians  of  this.  There  is  another  consideration  which 
shows  also  what  part  of  the  subject  is  dealt  with  by  the  Act. 
An  applicant  must  sign  an  application  stating  that  he  is  the  true  and 
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first  inventor ;  and  it  is  a  principle  in  all  royal  grants,  that  if  they 
have  been  obtained  on  an  untrue  representation  they  are  invalid. 
The  question  therefore  arises  whether  these  can  be  patents 
of  communication  in  future,  t.^.,  inventions  communicated  by 
f oreimi  inventors  to  persons  in  this  countr}%  who  take  out  a  patent 
for  them,  either  mentioning  or  not  that  they  were  communi- 
cated from  abroad.  Formerly  these  patents  were  quite  valid,  for 
the  Courts  had  decided  that  the  true  and  first  inventor  was  the 
person  who  first  introduced  an  invention  into  this  country.  Now, 
has  the  Act  abolished  these  patents  ?  This  is  a  practical  question 
that  some  day  will  be  settled.  We  may  here  mention  that  it  is 
seemingly  not  the  opinion  of  the  Board  of  Trade,  for  rule  27  of 
the  Patent  Rules,  issued  by  them,  gives  the  form  for  the  application 
for  a  communication  patent.  In  our  opinion  such  patents  can  still 
be  granted,  as  the  Act  has  not  defined  true  and  first  inventor;  and 
the  law  Courts,  at  the  time  the  Act  was  passed,  had  defined 
this  individual  to  be  the  person  who  first  introduced  the  invention 
into  this  country.  Be  this  as  it  may,  it  is  at  least  a  further  illus- 
tration of  our  remark  that  the  Act  does  not  define  patents,  but 
regulates  them  merely.  At  the  same  time  the  regulations  for 
application  do  throw  some  light  on  the  nature  of  patents ;  and  we 
may  therefore  shortly  state  them.  As  we  have  seen,  the  applicant 
signs  a  declaration  setting  forth  that  be  is  the  true  and  first 
inventor.  This  application  is  referred  to  examiners,  who  report  to 
the  comptroller,  who  can  grant  or  refuse  the  application  or  require 
alterations,  subject  to  an  appeal  to  the  law  officers — ^that  is  the 
Attomey-Oeneral  and  Solicitor-General  for  England.  We  need 
pot  minutely  examine  these  rules,  but  we  can  regret  that  these 
matters  are  all  done  in  London,  and  that  Scotch  lawyers  cannot 
acquire  any  practical  experience  of  them.  These  provisions  are 
very  important  to  inventors,  as  the  more  searching  this  report  of 
the  examiners  is,  the  more  likely  is  it  that  the  patent  really 
describes  an  invention.  To  proceed,  the  application  is  accompanied 
by  either  a  provisional  or  complete  specification,  and  drawings  if 
required.  If  a  complete  specification  is  sent  on  application,  and 
if  there  be  no  opposition,  a  patent  may  be  obtained  two  months 
after  its  acceptance  by  the  comptroller.  The  comptroller  adver- 
tises his  acceptance,  and  during  the  two  months  following,  parties 
interested  may  oppose  the  grant  on  the  ground  that  the  patentee 
is  not  the  true  or  first  inventor,  or  that  a  prior  application  has 
been  made  for  a  patent  for  a  similar  object.  But  a  provisional 
specification  affords  protection  for  nine  months  (and  this  is  a 
change  as  it  was  formerly  only  six)  within  which  time  a  complete 
specification  must  be  lodged.  As  far  as  the  Act  distinguishes 
between  these  two  specifications,  it  is  that  the  former  must 
describe  and  the  latter  particularly  describe  the  invention ;  and 
great  care  must  be  observed  in  so  describing  the  invention,  to 
see,  in  the  former  case,  that  the  invention  is  actually  described,  and, 
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in  the  latter,  in  seeing  that  the  particular  description  tallies  with 
the  provisional  one.  If  they  do  not,  the  patent  will  be  bad.  All 
must  be  claimed  in  the  provisional  specification,  and  the  complete 
one  must  particularly  describe  it.  At  the  end  of  nine  months, 
at  hitest,  a  complete  specification  must  be  lodged.  The  comp- 
troller,  when  he  accepts  this,  advertises  the  fact,  and  thereafter 
the  specification  and  drawings  are  open  to  the  public,  but 
prior  to  this  point  they  are  kept  secret.  Opposition  may  be 
made  to  the  grant.  If  it  be,  parties  are  heard  by  the  comp- 
troller, but  the  opposition  must  oe  disposed  of  within  six  months, 
unless  the  matter  is  appealed  to  the  law  officers,  who  re-hear  the 
opponents.  A  patent  must  therefore  be  sealed  at  latest  within 
fifteen  months  of  the  date  of  application,  and  it  is  dated  as  on  the 
date  of  application.  A  patent  is  granted  for  one  invention  only, 
though  there  may  be  more  than  one  claim ;  and  it  now  extends  to 
the  united  Kingdom  and  Isle  of  Man,  but  not  to  the  Channel 
Islands  as  formerly.  Its  duration  is  fourteen  years,  but  the 
Judicial  Committee  of  the  Privy  Council  can  give  extension  of 
time  for  seven  or  even  fourteen  years  longer.  After  application, 
and  until  a  patent  be  granted,  the  applicant  has  protection  in  using 
his  invention,  but  he  may  not  raise  an  action  for  infringement 
until  the  patent  is  grantea.  Patents  may  be  amended  from  time 
to  time,  even  during  an  action ;  for  section  19  gives  the  Court  power 
to  order  a  patentee  to  amend  his  specification  by  way  of  dis- 
claimer, and  pending  this  to  postpone  the  action,  but  subject  to 
such  terms  as  to  costs,  etc.,  as  tne  Court  may  impose.  Notice 
of  disclaimer  is  given.  This  is  advertised — ^any  one  interested 
may  oppose.  The  comptroller  decides  on  the  opposition,  and 
there  is  an  appeal  to  the  law  officers.  Provision  is  made  for 
the  application  for  a  patent  by  the  representatives  of  a  deceased 
inventor.  The  fees  are  more  equitably  distributed  over  the 
fourteen  years  than  formerly,  x^rior  to  the  present  Act  the 
cost  of  a  patent  was  £175 — £25  on  application,  £50  before  the 
expiry  of  the  third  year,  and  £100  before  the  expiry  of  the 
seventh  year.  By  the  Act  the  amount  is  not  altered,  Wt  the  pay- 
ments are  distributed  as  follows :  viz.,  on  application  for  provisional 
protection,  £1 ;  on  filing  complete  specification,  £3 ;  or  £4  if 
complete  specification  be  filed  on  application  ;  and  before  the  end  of 
the  fourth  year,  £50 ;  and  before  the  end  of  the  eighth  year,  £100 ; 
or  in  lieu  of  these  two  latter  payments,  patentees  may  substitute 
annual  payments  of  £10  from  the  fourth  to  the  seventh  year, 
£15  during  the  eighth  and  ninth  years,  and  £20  during  the 
remaining  years  of  the  patent.  The  practical  change  efiected  is, 
that  whereas  formerly  a  patent  cost  £25  it  now  costs  only  £1,  if 
provisional  protection  alone  is  desired,  and  only  £4  for  obtain- 
ing a  patent,  and  the  £50  payment  is  deferred  from  the  third 
to  the  fourth  year.  A  patentee  can  now  be  forced  to  grant 
compulsory  licences,  and  there  are  a  great  many  other  improve* 
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ments  in  detail.  There  is  one  great  chan<i;e  made  which  should  be 
mentioned.  Patents  are  now  good  against  the  Crown ;  formerly 
they  were  not,  but  still  the  Act  saves  the  prerogative  of  the 
Crown  as  to  granting  or  withholding  them.  And  the  result  is 
that  if  a  good  patent  is  granted  it  is  good  against  the  Crown. 
Now,  whether  this  account  of  the  provisions  of  the  Act  is  at 
all  exhaustive  may  well  be  doubted,  but  the  Act  may  be  read, 
and  it  is  very  clearly  expressed.  It  is  probably  expected — 
owing  to  the  powers  conferred  on  the  comptroller,  examiners,  and 
law  officers,  of  ordering  alterations  in  specifications,  and  their  power 
of  deciding  questions  arising  when  opposition  is  made  to  granting 
a  patent — that  there  will  be  fewer  lawsuits,  as  opponents  will  be 
disposed  of  at  this  stage.  There  has  not  been  sufficient  time  to 
see  whether  this  will  be  the  result,  and  in  the  meantime  lawsuits 
have  not  ceased.  The  rules  regarding  legal  proceedings,  so  far  as 
there  is  any  peculiarity,  may  be  shortly  stated.  In  an  action  for 
infringement  or  revocation,  the  Court  may,  if  it  thinks  fit,  and 
must  on  the  application  of  either  party,  call  in  the  aid  of  an  assessor 
— who  shall  be  paid  by  the  Treasury,  and  the  Court  of  Appeal 
may  do  the  same.  In  Scotland  the  Court  means  the  Outer 
House,  and  Court  of  Appeal  the  Inner  House.  But  otherwise,  if 
parties  proceed  without  an  assessor,  our  Courts  are  unaffected ; 
thus  actions  may  still  be  brought  in  the  Sheriff  Court.  In  actions 
for  infringement  the  plaintiff  must  state  particulars  of  the  wrongs 
complained  of,  and  the  defendant  in  his  defence  must  state 
particulars  of  any  objections  on  which  he  relies ;  as  no  evidence  of 
which  notice  has  not  been  given  in  the  record  can  be  addaced 
without  the  leave  of  the  Court.  The  revocation  of  patents,  which 
ki  England  is  by  petition,  is  with  us  effected  by  action  of  reduction 
at  the  instance  of  the  Lord  Advocate,  or  any  one  interested,  with 
hiis  concurrence.  This  is  so  if  section  109,  which  regulates 
revocation  of  patents  in  Scotland,  is  the  ruling  section;  but  it 
is  seemingly  competent  to  do  it  by  petition,  for  section  26,  sab- 
section  4,  states  a  petition  for  revocation  of  a  patent  may  be 
presented  by  (a)  the  Attorney-General  in  England  or  Ireland,  and 
(b)  the  Lord  Advocate  in  Scotland,  etc.  An  action  of  reduction, 
however,  is  more  in  accordance  with  our  procedure,  and  will 
probably  be  used  when  a  case  occurs. 

Having  said  so  much  regarding  patents,  let  us  now  turn  to  the 
next  part  of  the  statute,  which  deals  with  copyright  in  designs. 
Designs  differ  in  many  respects  from  patents ;  and,  in  the  first  place, 
they  are  not  protected  by  royal  letters  patent  One  reason  for  this 
most  likely  is,  that  at  the  time  when  prerogative  rights  arose  no 
one  dreamed  of  registering  designs.  In  the  seventeenth  century 
the  right  to  grant  monopolies  was  abolished;  but,  as  we  have 
seen,  the  right  to  grant  letters  patent  for  new  manufactures 
was  reserved.  At  this  time,  however,  there  were  no  persons  in 
England  or  Scotland  who  required  protection,  for  there  were  no 
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manufacturers  who  used   designs.    In   the    eighteenth  century, 
when  it  became  expedient  to  give  protection,  no  one  would  have 
advised  the  king  to  give  protection  by  letters  patent,  for  by  this 
time  the  prerogative  had  ceased  to  be  used  for  any  purpose  which 
could  be  accomplished  by  legislation.     Hence  the  origin  of  copy- 
right in  designs  is  statutory.     In  the  Patent  Act  the  provisions 
are  very  simple.     The  comptroller  may,  on  the  application  of  any 
one  claiming  to  be  the  proprietor  of  any  new  and  original  design  not 
previously  published  ih  the  United  Kingdom,  register  it.     If  it  be, 
protection  is  given  to  it  for  five  years,  during  which  the  proprietor 
has  the  sole  right  of  multiplying  copies.     Of  course  the  application 
must  be  true  in  fact,  i^.  the  design  must  be  new.     In  this  respect 
the  principle  is  similar  to  that  in  regard  to  patents.     There  has 
been  very  little  litigation  on  this  branch  of  the  law  in  England  or 
in  Scotland.    This  may  arise  from  the  fact  that  they  are  easily 
protected,  and  are  not  for  the  most  part  of  any  great  commercial 
value.     But  if  there  has  not  been  much  litigation  there  has  been 
a  considerable  amount  of  legislation;  and  the  present  Act  has 
greatly   simplified   the   law  on   this  subject     The  present  Act 
repeals  all  previous  Acts,  and  enacts  new  rules ;  but  a  remark  on  the 
state  of  the  law  hitherto  may  not  be  uninteresting.     The  first  Act 
was  passed  in  1787 ;  it  was  confined  to  designs  on  linen  and  cotton 
fabrics,  but  subsequent  legislation  has  extended  the  protection  to 
all  designs.     In  the  next  place,  there  was  formerly  a  distinction 
between  useful  and  ornamental  designs.    The  former  was  one  for 
any  article  of  manufacture  having  reference  to  some  purpose  of 
utility,  so  far  as  such  design  shall  be  for  the  shape  or  configuraiion 
or  for  a  part  thereof.     Thus  we  see  the  protection  was  given  to 
the  shape  and  not  to  the  article,  and  thus  was  meant  to  distinguish 
such  from  inventions.     Ornamental  designs  were  such  as  were 
appUcable  to  the  (yrnamenting  any  article :  whether  such  designs  be 
applicable  for  the   pattern,  shape,  configuration,  or    ornament. 
Again,  the  protection  afforded  was  different.  .  Useful  designs  were 
protected  for  three  years,  and  ornamental  designs   for  periods 
varying  from  five  years — granted  to  designs  on  metal  down  to 
three  months.     Now  all  this  has  been  altered ;  there  is  no  longer 
any  distinction  between  a  useful  and  ornamental  design,  and  all 
protected  designs  are  protected  for  five  years.     It  is  also  to  be 
noticed  that  the  rules  regarding  provisional  protection,  formerly 
granted  to  ornamental  designs,  no  longer  obtain,  as  It  has  been 
abolished  by  repealing  the  statutes  enacting  it.      There  are,  of 
coarse,    sections    regulating   the   procedure,   but   we    need    not 
specially  refer  to  them.    Sut  it  may  be  noticed  that  the  penalty 
on  piracy  of  a  registered  design  is  £50 — to  be  recovered  as  a  simple 
contract  debt  by  action  in  any  Court  of  competent  jurisdiction, 
and  this  is  not  to  bar  an  action  of  damages  besides. 

Part  IV.  of  the  Act  deals  with  the  subject  of   trade-marks. 
Trade-marks  differ  from  patents  in  not  having  a  royal  origin,  and 
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from  copyright  in  designs  in  not  being  the  creation  of  statute. 
Rights  under  trade-marks  were  first  recognised  by  the  Courts  of  law. 
They  are  of  more  recent  origin  than  either  patents  or  copyright 
designs.     It  was  only  in  this  century  that  they  began  to  be  pro- 
tected.   The  first  statute  on  this  subject  was  in  the  year  1862. 
The  subsequent  Acts  were  in  the  years  1875-1877,  and  the  Act 
of  1883.     We  shall  immediately  refer  to  these  Acts ;  but  it  is  of 
importance  to  see  what  is  the  foundation  of  the  right.    It  is  a  right 
of  property.     No  one  is  entitled  to  pass  off  his  goods  as  those  of 
another  with  the  intention  or  effect  of  defrauding  this  person.    If 
a  person  sells  his  goods,  and  has  got  for  them  a  name  in  the  trade, 
on  which  the  public  rely,  he  has,  of  course,  acquired  a  valuable 
right.    He  sells  goods  as  his,  and  the  public  buy  them  as  his.    He 
has  thus  a  right  of  property  in  the  reputation  be  has  given  to  the 
goods  he  sells ;  and  no  one  ought  to  be  allowed  to  sell  goods,  and 
pass  them  off  as  those  of  the  merchant  wlio  has  acquired  for  his 
this  reputation,  with  the  intention  or  effect  of  defrauding  him  of 
his  right  to  sell  his  goods.     In  other  words,  no  one  has  a  right  to 
defeat  the  merchant's  right  to  sell  his  wares — to  destroy  his  pro- 
perty.   It  follows  from  this,  that  if  the  merchant's  reputation  be 
protected,  the  public  also  are ;  for  they,  too,  would  be  defrauded  if 
they  bought  the  goods  of  one  when  they  meant  to  buy  the  goods 
of  another.     Now  the  way  to  acquire  a  reputation  for  goods  in  a 
trade  is  to  sell  them  under  a  particular  name  or  sign ;  hence  the 
protection  afforded  to  this  rigiit  has  been  effected  by  giving  pro- 
tection to  the  trade-mark.    This  is  important  to  be  noticed :  there 
is  no  monopoly  given  by  the  protection  afforded  to  the  goods 
themselves, — any  one  may  sell  any  goods, — ^but  protection  is  given 
to  the  reputation ;  so  that  if  any  one  sells  goods  the  same  as  those 
of  a  merchant  who  has  acquired  a  reputation  for  his,  the  former 
shall  not  so  sell  his  as  to  defraud  the  merchant,  and  induce  the 
public  to  believe  they  are  purchasing  the  goods  of  A.,  when  in 
reality  they  are  not.     The  merchant  and  the  public  are  both 
amply  protected  if  the  name  under  which  they  are  sold  be  pro- 
tected.     Hence  the  protection   given   to  trade-marks.      Before 
proceeding  to  consider  the  statutes,  it  is  well  to  bear  in  mind  what 
were  the  main  considerations  on  which  the  Courts  acted  in  giving 
protection  to  trade-marks.    The  protection  was  given  to  the  trade- 
mark ;  but  if  this  be  a  name,  it  did  not  prevent  another  person  of 
the  same  name  from  using  it.     This  has  been  the  subject  of 
express   decision  in   England;   but  it  is  not  a  subject  of  any 
practical  importance  now,  as  we  shall  see  afterwards.     Again,  the 
protection  was  afforded  not  to  the  mark  itself,  but  the  mark  as 
applied  to  particular  goods;  so  that  a  person  who  had  a  trade- 
mark— say,  for  linen — was  not  entitled  to  prevent  another  person 
from  branding  a  similar  mark  on  iron  or  any  other  substance. 
Again,  the  person  seeking  protection  had  to  show  that  he  had 
actually  used  the  trade*  marK,  and  that  his  goods  had  acquired  a 
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repntation  under  it.  Again,  the  person  relying  on  a  trade-mark 
had  to  show  that  he  had  acted  in  bona  Jide,  He  was  not  entitled 
to  protection  if  his  trade-mark  was  calculated  to  mislead  or 
defraud.  Thus  if  lie  asserted  by  his  trade-mark  that  his  goods 
were  patented  when  in  fact  they  were  not,  he  did  not  obtain  protec- 
tion, unless  he  showed  that  the  term  patent  was  a  mere  description 
and  was  not  calculated  to  mislead.  Again,  no  one  could  acquire 
property  in  a  name  that  was  a  mere  description;  and  this  was 
so  whether  the  name  implied  etymolomcally  a  mere  description,  or 
had  become  so  by  general  use :  as  W  heeler  and  Wilson  sewing- 
machines  was  held  to  be  a  mere  description,  and  so  the  right  to  use 
this  name  could  not  be  protected.  In  shorty  names  pvilici  juris 
could  not  be  protected.  And  finally,  the  trader  seeking  protection 
had  to  show  not  only  that  his  opponent's  mark  was  misleading,  but 
that  he  must  suffer  wrong  thereby.  These  considerations  lie  at  the 
root  of  the  statute  law  which  we  shall  now  proceed  to  describe. 

Prior  to  1875  any  trade-mark  could  be  protected  if  the  Courts 
so  decided — that  is,  if  it  fell  within  the  rules  above  stated ;  and 
any  such  trade-mark,  called  hereafter  in  law  an  old  trade-mark, 
will  be  entitled  to  the  advantages  of  the  Act  if  it  be  registered 
under  it,  or  if  the  owner  of  it  has  applied  to  liave  it  registered,  and 
has  obtained  from  the  registrar  a  certificate  that  registration  has 
been  refused.  This  means  that  all  old  rights  are  preserved  entire. 
Since  1875,  trade-marks  are  regulated  by  statute.  The  present 
Act  repeals  the  Act  of  1875,  out  re-enacts  its  main  provisions, 
with  certain  alterations  and  additions.  We  shall  now,  therefore, 
proceed  to  consider  the  existing  law  of  trade-marks  which  is  con- 
tained in  sections  62  to  81  of  the  Patents  Act.  The  comptroller 
may,  on  the  application  of  any  one  claiming  to  be  the  proprietor 
of  a  trade-mark,  register  it;  and  the  applicant  must  also  state 
the  class  of  goods  in  connection  with  which  he  desires  to  have 
his  trade-mark  registered,  or  the  comptroller  may  refuse  to  do 
so.  If  he  do,  the  Board  of  Trade  shall  decide  between  the 
applicant  and  the  comptroller;  or  the  Board  of  Trade  may,  if 
it  choose,  refer  the  matter  to  the  Court.  Assuming  the  comp^ 
troller  be  willing  to  register  a  trade-mark,  the  applicant  must 
have  this  done  within  twelve  months,  or  he  shall  be  deemed  to 
have  abandoned  his  application.  The  Act  does  not  say,  but  we 
assume  the  applicant  may  renew  his  application  at  any  time  unless 
it  be  anticipated  by  another  trader.  A  trade-mark  now  must 
consist  of  one  of  the  following  essential  particulars: — (a)  The 
name  of  the  individual  applicant  or  his  firm,  printed,  impressed, 
or  woven  in  some  particular  or  distinctive  manner;  or  (b)  a 
written  signature,  or  copy  thereof,  of  the  applicant  or  his  firm, 
so  printed,  impressed,  or  woven ;  or  (c)  a  distinctive  device, 
mark,  brand,  heading,  label,  ticket,  or  fancy  word  or  words  not 
in  common  use ;  and  there  may  be  added  to  any  of  these  kinds 
of  trade-marks  any  other  letters,  words,  or  figures.     But  except 
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■where  the  Cotirt — to  whom  application  must  be  made — shall  so 
decide,  the  comptroller  shall  not  register  a  trade-mark  identical, 
or  nearly  identical,  with  one  already  on  the  mgister  in  connec- 
tion with  the  same  class  of  goods  as  the  one  already  on  the 
register.  And  it  shall  not  be  lawful  to  register,  in  connection  with 
a  trade-mark,  any  words  calculated  to  deceive — ^that  is,  any  false 
description  of  goods— or  any  scandalous  design.  But  any  word 
or  words,  though  in  common  use  in  the  trade  to  which  the 
applicant  desires  to  apply  the  trade-mark,  may  be  registered  along 
with  it ;  provided  the  applicant  disclaims  any  exclusive  right  to  use 
them.  This  is  therefore  the  definition  of  a  trade-mark,  and  what 
may  or  may  not  be  registered  as  such.  There  will,  of  course,  be  a 
great  variety  of  trade-mairks  coming  within  this  definition.  It  was 
no  doubt  framed  so  as  to  be  exhaustive,  but  still  a  trade-mark  must 
come  within  its  scope.  A  trade-mark  must  also  be  registered  for 
particular  goods.  This  clause  makes  statutory  what  the  Courts 
had  formerly  decided.  But  a  series  of  trade-marks  may  be 
registered.  Thus  if  the  applicant  be  owner  of  several  trade-marks 
which  are  similar,  but  differ  in  respect  of  the  statement  of  the 

foods  to  which  they  are  to  be  applied,  or  in  any  other  particulars, 
e  may  register  them  as  a  series.  And  a  trade-mark  may  be 
registered  in  any  colour,  and  this  registration  shall  confer  on  the 
owner  the  exclusive  right  to  use  it  or  any  other  colour.  These 
are  important  and  useful  provisions.  The  former  will  protect  a 
trader  who  sells  different  kinds  of  goods  under  a  general  trade- 
mark, with  specialities  applying  to  each  different  class  of  goods  he 
sells ;  and  the  latter  gives  the  owner  the  right  to  use  his  trade- 
mark in  any  other  colour  besides  the  one  he  has  registered  it  in. 
The  comptroller  advertises  as  soon  as  possible  every  application 
for  registration  of  a  trade-mark.  Any  person  may  within  two 
months  of  this  advertisement  oppose  the  application.  The  pro- 
cedure in  opposition  is  detailed  in  the  69th  section ;  but  it  comes 
to  this,  that  if  th^  opponent  gives  security  for  expenses,  the  ques- 
tion at  issue  is  referred  to  we  determination  of  the  Court  A 
registered  trade-mark  can  be  assigned  only  in  connection  with  the 
good-will  of  the  business  concerned  in  the  goods  for  which  it  is 
registered ;  and  where  there  are  competing  claims  for  registration, 
the  Court  must  decide  between  the  rival  applicants.  Registration 
of  a  trade-mark  shall  be  deemed  to  be  equivalent  to  public  use  of 
it.  This  is  a  useful  clause.  Prior  to  1875,  in  the  Act  of  which 
year  there  is  a  similar  clause,  public  use  had  to  be  averred  and 
proved  by  a  pursuer  of  an  action  of  infringement ;  but  since  1875, 
registration  is  equivalent  to  this.  And  lurther,  registration  is  to 
be  deemed  prima  fade  evidence  of  the  owner's  right  to  the  exclu- 
sive use  of  the  trade-mark,  and  after  five  years  his  right  is  to 
become  absolute.  There  only  remains  to  be  added,  that  a  register 
of  trade-marks  is  kept  at  the  Patent  OfiSce ;  and  to  prevent  the 
register  being  burdened  with  unused  trade-marks,  the  owners  of 
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trade-marks  must  renew  the  registration  every  fourteen  years,  or 
the  mark  will  be  removed  from  the  register ;  but  no  one  shall  be 
allowed  to  re^^ister  the  same  or  a  similar  trade-mark  during  the 
five  years  following  the  fourteen  years. 

These  are  the  main  provisions  of  the  Patents,  Designs,  and 
Trade-Marks  Act,  so  far  as  they  can  apply  to  Scotland  ;  tor  we  do 
not  consider  it  necessary  to  describe  the  clauses  affecting  Sheffield 
marks.  It  is  always  difficult  to  review  Acts  of  Parliament,  as 
they  explain  themselves  better  than  any  review,  and  perhaps  the 
Patent  Act  is  too  bulky  to  be  treated  in  one  article. 


THE  ORIGIN  AND  HISTORY  OF  THE  HIGH 
COURT  OF  JUSTICIARY.— No.  VII. 

{Ccntinued  from  p,  806.) 

Ik  this  same  year  of  King  Robert  II.'s  accession,  Thomas  Flem- 
ing, who  from  this  time  is  no  longer  called  Earl  of  Wigtown,  sold, 
for  £500,  to  Sir  Archibald  Douglas,  the  Earldom  with  all  its 
rights  and  privileges,  though  the  purchaser  did  not  assume  the 
title.  A  confirmation  of  this  by  the  king  in  1372  practically 
rendered  the  Douglas  family  supreme  in  the  administration  of  all 
law  over  the  whole  of  the  south  of  Scotland,  west  of  the  river 
Nith,  where  already  they  enjoyed  vast  power.  Robert  II.  went  at 
least  on  one  occasion  in  person  to  the  Justiee  Eyres,  as  he  was 
present  in  1380  when  those  Conrts  were  held  at  Inverness,  William 
de  Camera  (Chalmers)  being  Justice-Clerk,  and  the  notorious 
Lord  of  Badenoch,  Sheriff. 

Several  charters  granted  in  this  reign  show  the  steady  growth 
of  the  heritable  office-bearers  and  the  extension  of  the  system  to 
tnany  offices.  Thus  we  find  Alexander  de  Strathechyn  (Strachan) 
of  Carmyly  receiving  the  **  Crownar  "-ship  of  Forfar  and  Kincar- 
dine, vacant  by  the  resignation  of  another  person  of  the  same  name, 
but  described  as  "of  Auchintoly."  Again,  in  1376,  William 
Herowatt  obtained  a  charter  of  the  ^'  office  of  mairship  of  the  east 
quarter  of  Fife,  with  the  land  called  Mairtoun,  whilk  William 
Mair  resigned,"  showing  how  in  the  hands  of  one  family  the  office 
had  given  both  a  surname  and  a  name  to  the  lands  they  held. 
In  the  same  year  Robert  de  Cheshelme  (Chisholm)  is  mentioned 
as  "Justiciary  of  the  Regality  of  Moray,"  and  the  entry  is  curious 
and  worth  quotation.  It  begins  thus  :  **  In  the  progress  of  the 
Justiciaiy  Court  of  the  Regality  of  Moray  held  by  me,  Robert  de 
Cheshelme,  Lord  of  that  Ilk,  «fusticiary  of  the  said  Regality  of 
Moray,  at  le  Ballocis  hill  near  Inverness,  the  26th  day  of  January, 
in  the  year  of  grace  1376,  and  in  presence  of  the  noble  and 
powerful  Lord  John  de  Dunbarre,  Earl  of  Moray.'*  The  dispute 
was  regarding  the  title  to  certain  lands,  showing  the  civil  nature 
of  the  jurisdiction,  and  there  appeared — **  James,  son  of  Stephen, 
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burgess  of  Inverness,  cited  by  William  Lambe,  Sheriflf  of  said 
Regality  in  the  Sheriffdom  of  Inverness,  on  the  one  hand,  and 
Patricias  de  Craufonrde,  as  mandatory  of  the  Earl  of  Moray,  on 
the  other."  A  certain  deed  of  confirmation  had  been  burned,  it 
appeared,  and  the  evidence  to  prove  the  tenor  referred  to  the  deed 
having  been  ^'  read  in  many  courts  of  the  SherifiPs  of  the  Regality 
of  Inverness,  held  by  Galfridus  de  Munbeyn,  and  also  by  Alan 
deWenton,  Sheriffs  of  the  Regality  of  the  Sherififdom  of  Inverness." 
There  is  a  remarkable  distinction  drawn  between  the  Regality  and 
its  officers  and  those  of  the  Sheriffdom  proper,  within  which  even 
the  Justiciar  of  the  Regali^  was  seemingly  a  subordinate  officer. 
It  is  also  apparent  that  the  Kegality  as  such  must  have  existed  for 
a  considerable  time  prior  to  1376.  A  year  later  it  is  recorded 
that  the  king  granted  to  John  de  Roos  a  charter  of  **the 
office  of  Justiciary  of  the  forests  of  Cluny  and  Alyth,*'  in  the 
Sherififdom  of  Perth.  These  are  the  first  examples  we  have  yet 
found  of  similar  appointments  of  local  Justiciars  as  such  since 
that  of  Galloway  had  ceased  to  exist,  although  towards  the  close 
of  the  following  century  instances  are  numeroup. 

In  the  accounts  for  1372  occurs  a  payment  *'  domino  comiti  de 
Douglas  justiciario  ex  parte  australi  aque  de  Forth  percipienti  per 
annum  ducentas  libras  pro  feodo  officii  sui  in  complementum  dicte 
summe  de  tempore  hujus  compoti,"  etc.,  wliich  gives  the  amount 
of  the  salary  of  the  Justiciar  south  of  the  Forth  as  £200  a  year ; 
for  Sir  James  Lindsay,  on  the  north  side,  seems  to  have  had  in 
1373  only  £100,  '*  domino  Jacobo  de  Lyndesay  pro  feodo  officii 
sui  justiciarii  anni  hujus  compoti  C.  li."  Alexander  Lindsay,  who 
is  mentioned  in  the  same  account,  receives  a  payment  '*  in  coni- 
))lementum  feodi  sui  de  dicto  officio  de  quibusdam  annis  transactis." 
This  seems  to  imply  that  he  was  also  Justiciar,  possibly  in  a  joint 
capacity, but  at  all  events  he  had  clearly  been  periormiiig  the  duties. 
In  1378,  however,  another  entry  expressly  designs  him  Justiciar 
north  of  the  Forth,  the  dignity  and  honour  of  which  high  office  he 
so  basely  stained  four  years  later  by  the  murder  of  Sir  John  Lyon 
of  Glammis,  Chamberlain  of  Scotland  and  Sheriff  of  Edinburgh. 

Regarding  the  later  Justiciars  of  this  reign,  the  records  of  tlie 
Scottish  Parliaments  also  supply  us  with  valuable  information«  It 
is  from  this  source  that  we  learn  how,  on  11th  December  1388,  in 
the  Parliament  held  at  Edinburgh,  it  was  resolved,  after  delibera- 
tion,  to  remove  from  the  office  of  Justiciar  north  of  the  Forth, 
Alexander,  Earl  of  Buchan  (the  Wolf  of  Badenach),  the  king's 
son,  on  account  of  frequent  complaints  against  him  as  having 
been  negligent  in  executing  his  judicial  duties.  Accordingly  Sir 
David  Lindesay  was  appointed  in  his  stead,  **  sub  sigillo  Kegis." 
It  may  have  been  with  a  view  to  repressing  the  many  outrages  and 
enormities  committed  by  Alexander  Stewart,  that  some  few  years 
earlier  it  was  enacted  (1384)  that  if  a  Justiciar  were  accused,  he 
must  thole  an  assize  Hke  any  other  person,  and  should  the  result 
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be  his  conviction,  deprivation  and  punishment  were  to  follow. 
When  the  office  was  entrusted  to  such  persons  as  the  Wolf  of 
Badenoch,  it  was  clearly  necessary  to  provide  for  their  removal 
from  the  administration  of  laws  which  they  apparently  did  not  con- 
sider binding  upon  themselves.  Again,  in  the  year  1389,  on  the 
narrative  that  the  duties  of  Justiciar  north  of  the  Forth  could  not 
be  carried  on  "  sine  sufficient  potencia,"  that  is,  no  doubt,  without  a 
sufficient  number  of  Justiciars,  Sir  Murdoch  Stewart,  son  of 
Robert,  Earl  of  FyflF,  was  appointed  for  one  year,  his  father  the 
Earl  undertaking  to  assist  and  advise  him.  This  Justiciar  after- 
wards became  Duke  of  Albany,  in  succession  to  his  father,  so 
created  in  1398,  and  there  is  ground  for  believing  that  his  tenure 
of  office  was  prolonged. 

Amongst  the  charters  of  Robert  II.  was  one  in  1373  to 
'^  Allan  de  Lauder,  Justice-Clerk  by-south  Forth  of  a  sallary  of 
£10  sterling."  As  might  have  been  expected,  each  Justiciar, 
or  at  least  each  Justice-ayres,  was  provided  with  a  Justice- 
Clerk,  whose  duties  from  the  outset  must  have  been  important. 
What  those  duties  were  about  a  century  later  is  perfectly  well 
known,  and  we  shall  endeavour  hereafter  to  explain  them.     At 

E resent  it  is  sufficient  to  remark  that  notices  of  this  official 
ecome  much  more  frequent,  as  no  doubt  the  office  had  grown 
in  dignity  and  power  from  the  time  when  at  Dumbarton,  in 
1259,  certain  proceedings  are  mentioned  as  having  been  taken 
{^*  in  presencia  Andree  clerici  attomati  Justiciarii  constituti 
per  literas")  in  presence  of  Andrew  the  attorned  Clerk  of 
the  Justiciar  appointed  by  the  king^s  letters.  In  the  Sheriff's 
Court,  also,  there  was  already  a  similar  office,  though  probably 
from  the  first  the  divergence  of  duties  was  considerable.  As 
early  as  1291,  Reginald,  Clerk  of  the  Sheriff  of  Banff,  is 
referred  to  in  the  accounts,  where  a  receipt  by  his  son  Alan 
for  £9  as  his  pay  is  found;  and  in  1292,  "Petrus  clericus 
vicecomitis  de  Abirdene  "  is  named.  Again,  in  1360,  Adam,  one 
of  the  collectors  in  Buchan  of  the  contribution,  is  described  as 
"clericus  vicecomitis  de  Aberdene." 

Besides  the  existence  of  separate  independent  jurisdictions, 
the  law  in  Scotland  at  this  time  must  have  been  rendered  even 
more  difficult  to  administer  from  the  persistence  of  local  usages 
and  customs,  such  as  even  yet  abundantly  cumber  the  civil  law 
in  England,  and  no  doubt  these  also  at  one  time  extended  to 
matters  criminal.  Of  this  kind  were  the  ancient  laws  of  Galloway 
already  named ;  and  perhaps  also  a  similar  local  law  is  referred 
to  in  a  charter  about  1350  to  1360  witnessed  by  William 
Liddell,  then  Sheriff  of  Aberdeen,  and  granted  by  the  Earl  of  Mar 
in  favour  of  John  Marr,  Canon  of  Aberdeen  and  Prebend  of  the 
Kirk  of  Innemauchty,  whereby  certain  lands  were  conveyed 
*^  una  cum  lege  Flemynga  dicitur  Fleming  lauche.*' 
In  1372,  it  is  recorded  that  a  charter  of  the  office  of  Sheriff 
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of  Kinross  was  granted  to  Robert  Haket  **pro  tempore  vita." 
There  occurs,  in  1373,  a  reference  to  a  "  JDeputy  Justiciar," 
Alexander  Scrjmgeonr  (Skyrmechour),  who  seems  to  have  visited 
in  his  official  capacity  the  Castle  of  Kildrummy  ''de  mandate 
regis  special!." 

Confused  and  intricate  as  the  history  of  Scotland  during 
the  14th  century  continued  to  be,  we  nevertheless  in  the  reign 
of  the  first  Stewart  king  begin  to  find  ourselves  surrounded  by 
names  both  of  places  and  of  persons  that  sound  less  strange  to 
the  ear ;  in  some  cases  they  seem  to  be  brought  before  us  with 
almost  startling  vividness.  No  one,  for  instance,  would  feel  sur* 
prised  that  the  *'Boroughmuir"  of  Edinburgh  was  so  known 
as  early  as  the  reign  of  Kobert  II.,  but  it  certainly  would  not 
occur  to  the  passer-by,  as  he  walks  across  the  Bruntsfield  Links, 
that  the  somewhat  squalid  buildings  known  as  **  Wright's 
Houses"  were  described  by  that  very  name  in  1383.  Mean- 
while, as  the  country  began  to  emerge  from  the  gloom  of  bar- 
barism, the  spirit  of  independence  grew  yearly  stronger,  and  the 
Parliament  of  Scotland  was  ever  on  the  alert  to  resist  the 
pretensions  which,  down  to  his  last  days,  Edward  HI.  was  ready 
to  put  forward,  and  the  king  certainly  was  not  open  to  the  charge 
of  any  leaning  to  the  English.  Curiously  enough,  Duncan  Wallace 
(^  Walays),  Sheriff  of  Ayr,  and  believed  to  have  been  of  the  same 
stock  as  the  martyred  patriot,  is  one  of  the  witnesses  to  the  Act  of 
Settlement  which  Kobert  IL,  following  the  illustrious  example  of 
his  grandfather,  carried  through;  but,  after  Wallace,  this  Sneriff- 
(l6m  passed  into  the  family  of  Cuninghame,  afterwards  Earia  of 
Glencaim.  The  first  judicial  notice  of  them  gives  us  William  de 
Conynghame,  Deputy  Sherifif  in  1374,  and  two  years  later  he  is 
named  as  Sheriff,  while  in  1386  Sir  William  of  the  same  house, 
perhaps  the  same  individual,  again  is  mentioned  as  '*  vicecomes/' 
At  Edinburgh,  and  no  doubt  for  the  Lothians,  Sir  John  Lyon  of 
Glammis,  afterwards  murdered  by  the  Justiciar  L}rndsay,  was 
Sheriff  in  1380,  whilst  south  of  the  capital  we  have,  in  1373,  at 
Roxburgh,  Laurence  of  Govan ;  at  Berwick,  Patrick  Nesbit  (de 
Nesbyt) ;  and  at  Selkirk,  Thomas  Erskine.  At  Peebles  the  family 
of  Hay  durine  Robert  II.*s  reign  seem  to  have  held  the  Sheriff- 
ship steadily,  oeing  represented  in  1373  by  Thomas,  and  in  1388 
by  Sir  William,  with  Walter  Tweedie  (de  Twedy),  and  Adam 
Dickson  (Dicson)  respectively  as  deputies.  In  Lanarkshire,  Sir 
William  Newbyggyng  is  mentioned  about  1387,  whilst  the  already 
important  Sheriffdom  of  Perth  was  by  1381  held  by  one  of  the 
royal  blood,  Sir  Walter  Stewart  of  Raylstoun.  In  Fife  an  Erskine 
was  again  in  office,  at  any  rate  two  years  before  Robert's  death ; 
and  in  Forfar,  Ogilvies  took  the  place  of  Ramsays.  Kincardine 
continued  in  the  hands  of  the  Keiths ;  and  at  Aberdeen,  where  we 
have  a  complete  list,  there  occur  (1373)  John  Forbes,  (1381) 
Patrick  Crawford,  (1389)  Thomas  Norry,  Deputy,  most  likely  aa 
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acting  for  Sir  Alexander  Fraser,  whom  we  know  to  have  been 
Sheriff  in  1391.  In  the  reign  of  Robert  II.,  for  the  first  time  we 
have  the  name  of  a  Sheriff  of  Bate  in  the  person  of  John  Stewart, 
1388,  described  as /ro^er  naturcUis  of  the  Regent  Albany. 

The  Sheriffship  of  Clackmannan  in  1359  was  in  the  hands  of  » 
Menteith,  and  in  the  year  1382  we  learn  incidentally  how  it  had 
come  into  this  family — namely,  by  the  marriage  of  a  Menteith  to 
the  daughter  and  heiress  of  John  of  Stirling — a  proof,  if  proof  were 
wanting,  of  the  hereditary  and  heritable  nature  of  the  office  in  this 
particular  county.  Robert  II.,  in  his  Scone  Parliament  of  that 
year,  confirms  a  charter  ^'  Willielmo  de  Menteth  filio  et  Heredi 
Mariote  de  Strivelyn  filie  et  Heredis  quondam  Johannis  de 
Strivelyn  Militis "  of  certain  lands^  together  with  the  offices  of 
Sheriff  and  Forester  of  Clackmannan  (officia  vicecomitatus  et 
forestarie  de  Clakmannane),  which  had  belonged  to  the  lady  his 
mother,  and  had  been  resigned  by  her.  No  doubt,  in  right  of  his 
wife  during  the  previous  generation,  Sir  John  Menteith  had  pos- 
sessed the  same  offices.  In  the  Parliament  of  Edinburgh  the  year 
before  the  king's  death,  there  was  enacted  a  revocation  of  the  gift 
lately  (nuper)  made  by  Robert  II.  of  the  office  of  Sheriff  of  Rox- 
burgh in  favour  of  Malcolm  Drummond  (de  Dromund),  whom  we 
have  accordingly  included  amongst  the  Sheriffs  of  that  county, 
although  it  seems  perhaps  open  to  question  whether  he  was  ever 
actually  in  possession  of  the  office. 

Amongst  the  papers  of  Sir  Patrick  Keith  Murray  there  is  pre- 
served a  very  curious  record  of  the  proceedings  in  a  Barony  Court 
held  in  1385  by  Sir  Patrick  Gray,  superior  of  the  Barony  of  Long- 
forgrund,  on  a  **  moot "  hill  called  the  "  pund  hil."  It  is  a  docu- 
ment almost,  if  not  quite,  unique,  and  shows  us  the  older  Celtic 
hill  of  judgment  of  a  century  before  still  used  by  the  feudal 
superior  for  a  judicial  purpose.  The  baron  is  a  veritable  kinglet 
in  his  own  barony,  he  is  surrounded  by  his  proper  officials,  and  the 
dignity  of  his  Court,  in  the  instance  we  are  citing,  is  dvily  preserved 
by  means  of  '*  Robyn  Jopson,  sergand,  lauchf ully  made  and 
ordanyt."  No  doubt  all  barons  had  not  powers  of  criminal  juris- 
diction, but  not  a  few  enjoyed  these  by  express  grant ;  and  the 
confusion  which  still  existed  between  criminal  and  civil  law  enabled 
those  so  disposed,  and  few  were  otherwise,  to  seize  upon  such 
judicial  rights  as  would  be  most  likely  to  secure  their  other 
acquisitions. 

John,  Earl  of  Carrick,  eldest  son  of  Robert  II.,  upon  succeeding 
his  father  in  1390,  took  the  title  of  Robert  III. ;  but  as  he  was 
already  an  elderly  man,  and  in  somewhat  delicate  health,  he 
appears  to  have  shrunk  (more  than  even  his  aged  father  had  done 
during  his  later  years)  from  the  cares  and  troubles  of  govern- 
ment, which  gradually  fell  more  and  more  into  the  hands  of  his 
brother,  Robert,  Earl  of  Fife — created,  in  1398,  Duke  of  Albany, 
— who  indeed  continued  to  exercise  the  duties  of  Ouardian  of  the 
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kingdom,  an  ofRce  at  the  ontset  formally  conferred  npon  him  in 
1388,  when  his  father's  extreme  age  rendered  this  necessary.  The 
first  and  second  of  the  Stewart  kings  both  appear  to  have  resided 
much  at  Rothesay,  not  improbably  from  the  ancient  connection 
of  their  family  with  that  part  of  Scotland  ;  and  in  the  latter  part 
of  Robert  II.  s  reign  he  conferred  the  hereditary  Sheriffship  apon 
Sir  John  Stewart  (the  Black  Stewart),  a  natural  son  of  his  own. 
This  gift  was  confirmed — ^^  delicto  fratri  nostro  Johanni  seneschalli 
de  Bute  "  (to  our  beloved  brother  John  Stewart  of  Bute)  and  his 
heirs  male — by  charter  of  Robert  II.,  dated  11th  November  1400, 
and,  as  will  hereafter  be  seen,  this  grant  endured  until,  upon  the 
final  abolition  of  heritable  jurisdictions,  it  was  given  up  for  an 
adequate  compensatory  payment,  in  1748,  by  John  Stewart,  third 
Earl  of  Bute. 

The  period  of  Robert  III.  is  not  an  eventful  one  in  history ;  and 
beyond  renewed  treaties  with  France,  revived  pretensions  on  the 
part  of  England,  and  the  usual  troubles  both  on  the  Borders  and 
amon^  the  wild  tribes  in  the  north  and  west,  there  is  little  to 
reeora  bearing  npon  our  subject.  What  there  is,  however,  it  is 
well  briefly  to  narrate.  Perhaps  not  the  least  remarkable  event 
of  the  time,  from  the  point  of  view  from  which  we  are  consider- 
ing it,  was  the  famous  battle  of  the  clans  on  the  North  Inch  of 
Perth  in  1396,  when  thirty  men  of  Clan  Chattan  encountered  a 
like  number  of  Clan  Kay  as  a  means  of  settling  a  tribal  quarrel. 
"  Et  pro  meremio,'f erro,  et  f  ractura  clausure  sexaginta  personarum 
pugnantium  in  Insula  de  Perth,  xiiij.  li.  ij.  s.  xj.  d."  (and  for 
timber  and  iron  and  making  of  lists  for  sixty  persons  fighting  on 
the  Inch  of  Perth,  £14,  2s.  lid.),  thus  runs  the  entry  in  the  Ex- 
chequer accounts,  putting  beyond  all  doubt  the  fact  of  the  com* 
bat,  and  leading  us  not  unnaturally  to  conclude  that  it  may  have 
been  regarded  as  a  sort  of  judicial  decision  by  arms,  such  as  we 
have  already  adverted  to  as  being  common  over  the  whole  country 
at  one  time.  It  gives,  however,  a  better  idea  than  description 
could  do  of  the  state  of  Scotland  during  this  reign,  and  assorts 
well  with  the  raids  of  the  "  Katherans,"  and  the  ferocious  deeds 
of  the  "  Wolf  of  Badenoch,**  the  deposed  Justiciar  of  the  north, 
whose  enormities  included  the  destruction  by  fire  of  the  ancient 
Cathedral  of  Moray. 

The  last  decade  of  the  14th  century  with  the  first  few 
years  of  the  15th  afford  many  curious  instances  not  only  of 
the  hereditary  character  of  judicial  offices,  especially  Sheriffships, 
but  of  their  close  connection  with  lands,  and  their  transfer 
along  with  certain  lands  as  though  parts  and  pertinents  of  the 
estates  conveyed.  Thus,  somewhere  about  1390,  a  charter  was 
granted  to  David  Fleming  of  Biggar  of  the  "  lands  of  Cavers 
and  Sheriffship  of  Roxburgh;"  and  in  1398  or  1399,  an  infeftment 
was  confirmed,  whereby  James  Sandilands  granted  to  George, 
Earl  of  Angus,  brother  to  Isabel,  Countess  of  Marr  and  Oarrioch, 
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the  same  lands  of  Cavers,  '^  with  the  Sheriffship  and  keeping  of 
the  Castle  of  Soxburgh."  Take  again  the  great  family  of  Keith 
in  the  north,  who  are  lonnd  disposing  of  the  '^  office  of  Sheriff  of 
Kyncardynshire,'*  by  charter  dated  "  Abridene,"  20th  September 
1406.  In  this  deed,  Sir  William  Keith^  Knight,  Marischall  of 
Scotland,  and  Margaret,  his  wife,  convey  the  office  to  Sir  Robert 
Keith,  Lord  of  Troup,  their  son.  Another  charter,  confirmed  a 
year  later,  in  1407,  gives  grounds  for  a  suspicion  that  the  Keitlis 
at  this  time  must  have  had  reasons  for  parting  with  their  lands 
and  these  judicial  offices,  for  the  same  Sir  William  Keith,  and 
Margaret  Fraser,  bis  wife,  grant  to  John  Stewart,  Lord  of  Buchan, 
etc.,  the  lands  of  Tulchf  raser  and  Dripps  in  Stirlingshire,  '^  with 
the  office  of  Sheriff  of  that  shire." 

There  is,  however,  in  connection  with  this  last  grant,  a  peculiarity 
it  may  be  well  to  notice,  as  yet  further  illustrating  the  way  in 
which  the  baronial  families  tenaciously  clung  to  their  shrievalties. 
Margaret  Fraser,  wife  of  Sir  William  Keith,  has  been  with  good 
reason  supposed  to  be  the  heiress  of  the  Frasers  of  Touch,  who 
held  the  Sheriffdom  of  Stirling  during  the  13th  century  in  the 
persons  of  Bernard,  Gilbert,  and  Sir  Andrew,  successively,  whilst 
Sir  Alexander  Fraser  is  found  in  office  in  1328.  If  this  were  so, 
the  charter  by  the  Keiths  was  an  assertion  of  an  ancient  right  in 
defiance  of  a  grant  to  the  Erskines,  Earls  of  Mar ;  but  its  effect, 
though  it  was  dulv  confirmed,  does  not  appear  to  have  been  endur- 
ing, as  the  Sherififclom  still  remains  with  the  Erskine  family — them- 
selves, it  is  said,  also  connected  with  the  Frasers.  The  charter 
to  the  Erskines  was  dated  16th  April  1360,  and  by  it  David  II. 
conferred  upon  Sir  Bobert  de  Erskyn  ''  the  keeping  of  the  Castle 
of  Stirling,  with  the  office  of  Sheriff  of  the  same,  with  the  power 
of  constituting  another  Sheriff  in  his  place,"  etc.  The  influence 
of  the  Frasers  in  the  southern  part  ot  Scotland  had  very  much 
diminished,  which  probably  led  Thomas  of  Ersyldoune  to  include 
them  in  his  so-called  •*  prophecy : " — 

"  Of  the  Balliolfe  blod  so  saU  it  fall. 
It  sail  be  lyke  a  rotyne  tree  ; 
The  Comyns  and  the  Barlays  all, 
The  Boflsells  and  the  Ffresells  free." 

Another  curious  old  law  bearing  directly  upon  the  punishment 
of  crime  in  this  reign  receives  illustration  from  the  papers  of  the 
Moray  family.  We  allude  to  the  **  Law  of  Clan  Makduff."  It 
is  not  precisely  known  what  this  was,  but  the  only  inference  is 
that  it  was  some  privilege  enjoyed  probably  from  a  somewhat 
remote  antiqui^  by  the  Earls  of  Fife,  as  mention  is  made  of  it  as 
early  as  Alexander  II.'s  reign,  and  it  is  also  referred  to  in  some 
ancient  fragments  of  law.  The  example  to  which  attention  may  be 
now  directed  is  that  of  Sir  Alexander  Moray,  who,  on  7th  December 
1391,  was  accused  of  the  slaughter  of  William  of  Spaldyne  in  a 
Court  of  Boyal  Justiciars,  held  by  the  Depute-Justiciar  at  Foulis, 
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Sir  Alexander  in  defence  argued  that  he  was  not  bound  to  answer 
before  any  other  judge  until  he  had  enjoyed  the  privilege  of  the 
law,  because  he  had,  when  on  a  previous  occason  indicted,  been 
"  repledged  to  the  law  of  Clan  Makduff  by  Robert,  Earl  of  Fife." 
The  Justiciar-Depute  was  evidently  in  some  doubt,  for  though 
he  would  not  acquit  the  accused,  he  continued  the  case  for  hear- 
ing by  the  Lord  of  Brechin,  Chief-Justiciar.  It  may  also  be 
mentioned  here  that  the  only  other  known  example  where 
documentary  evidence  regarding  this  law  has  come  down  to  us 
is  amon^  the  Arbuthnot  papers,  which  bear  that  the  privilege 
was  claimed  on  13th  September  1421,  by  Hugh  Arbuthnot, 
when  charged  with  the  murder  of  John  Melville  of  Glenbervie, 
Sheriff  of  Kincardine. 

Sheriffs  in  those  days  were,  however,  frequently  victims  of  the 
hostility  of  their  neighbours,  probably  increased  by  the  judicial 
powers  they  enjoyed,  and  not  infrequently  used  for  purposes  of 
gross  oppression.  Especially  may  be  noticed  the  death  of  Sir 
Walter  Ogilvy  of  Auchterhouse,  Sheriff  of  Angus,  who,  in  1392, 
was  killed  near  Blairgowrie,  of  whom  it  is  recorded  that  he  was — 

"Stowt  and  manAill,  bauld  and  wycht." 

The  Leslies  of  Rothes  must,  during  the  reign  of  Bobert  III., 
have  obtained  the  heritable  Sheriffship  of  Fife,  if  reliance  may 
be  placed  upon  the  statement  made  by  arbiters  in  deciding  the 
question  of  right  to  this  office  between  the  Leslies  ana  the 
Lindsays  of  the  Byres  in  1564,  for  they  held  that  the  Earl  and 
his  predecessors.  Lords  of  Leslie,  ^'  had  the  said  office  of  Sheriff- 
ship from  Queen  Mary  and  her  predecessors  by  the  space  of 
eight  score  and  eight  years  or  thereby."  In  Kincardineshire,  as 
we  have  seen,  the  son  of  Sir  William  Keith  had  the  office  con- 
veyed to  him  towards  the  close  of  the  reign,  but  he  had  alreadj 
distinguished  himself,  not  very  creditably,  by  besieging  his  aunt  in 
Fy  vie  Castle,  as  old  Wyntoun  quaintly  narrates : — 

'*  A  thonaand  and  three  hnndyr  yen 
Nynty  and  five,  or  thaie-by  nere, 
Robert  the  Eeth,  a  mychtr  man. 
Be  lynage,  and  apperand  than 
For  to  be  a  lord  of  mycht 
Of  mony  lands  of  rycht  richt 
In  Fennartine  at  Fivy 
Auegit  his  awnt,  a  gud  lady, 
That  tyme  the  Lord  of  Craufurdis  wyf 
(That  led  in  all  hir  tyme  gud  lif)." 


Perhaps  the  overweening  pride  of  the  Douglases  in  Galloway 
offers  us  the  best  possible  example  of  the  length  to  which  hereditary 
rights  and  privileges  were  leading  their  possessors. 

The  rise  of  this  family  from  the  days  of  Bobert  Bruce  and  the 
**  good  Sir  James  "  had  been  astonishingly  rapid,  Williami  the 
^-"t  Earl  so  created,  little  more  than  forty  years  after  Bannock- 
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htirn/alreadj  held  possessions  in  seven  counties  ;  and  when,  upon 
the  death  of  his  son  James,  the  second  Earl,  at  Otterbum  in  1388, 
Archibald  the  Grim  succeeded  under  an  entail,  this  Baron  (already 
owner  of  the  Lordship  of  Galloway)  united  in  his  own  person  the 
wide-spreading  domains  of  the  family.  Archibald,  third  Earl  of 
Douglas,  Lord  of  Galloway,  and  Warden  of  the  Borders,  died  in 
1400 :  '^  obiit  Dominus  Archibaldus  primus  hoc  nomine  Comes  de 
Douglas  dictus  '  Grym '  sive  terribilis."  He  was  succeeded  by  his 
80D,  also  called  Archibald,  in  possessions  so  extensive  that  they 
rendered  their  owner  far  richer,  and  nearly,  if  not  altogether,  as 
powerful  as  the  king.  In  a  house  like  that  of  Douglas,  the  Chief 
bad  his  own  heralds  and  pursuivants,  was  advised  by  a  council 
chosen  from  his  retainers,  and  certainly  as  early  as  1403,  had 
carried  his  semblance  of  regal  state  so  far  as  to  issue  writs  return- 
able at  the  Castle  of  Threa%*e,  his  principal  residence,  thus — "  senes- 
callo  Dostro  et  ballivis  suis  de  Kirkcudbright "  (to  our  steward  and 
his  bailies  of  Kirkcudbright).  Well,  indeed,  might  he  speak  of  the 
steward  at  this  time  as  "  noster,"  for  that  officer  was  regarded  no 
longer  as  the  representative  of  the  king,  but  of  the  earL  Not 
many  years  of  the  Regency  passed  ere  Douglas  obtained  Loch- 
maben  Castle  and  Annandale  as  an  addition  to  his  domains,  so 
that  practically  the  whole  of  the  southern  part  of  Scotland, 
together  with  Clydesdale  and  much  of  Lanai'kshire,  acknowledged 
bis  authority  soon  after  the  death  of  Kobert  III. 

Ordinances  of  war  for  the  whole  western  border  were  now  laid 
down  by  the  authority  of  a  subject,  whose  tenure  of  the  office  of 
Justiciar  south  of  the  Forth  served,  under  the  circumstances, 
merely  to  emphasize  his  real  independence  of  any  laws  but  those 
of  his  own  making.  No  doubt  his  plans  of  defence  were  excellent, 
— watch  and  ward  in  Annandale  was  well  kept,  and  the  border  men 
became  a  terror  to  their  English  neighbours, — but  the  administra- 
tion of  justice  was  nowhere.  If  we  read  such  an  injunction  as 
this,  the  state  of  the  district  may  readily  be  imagined :  "  In  the 
time  of  warfare  (and  when  was  there  peace?)  the  beaken  to  be 
keeped  on  the  house-head,  and  in  the  weir  the  beaken  in  the  fire- 
pan to  be  keeped  and  never  faill  burning,  so  long  as  the  English- 
men remain  in  Scotland,  and  with  ane  bell  to  be  on  the  head  of 
the  firepan,  which  shall  ring  whenever  the  fray  is ;  and  whosoever 
bydes  fra  the  fray,  or  turns  again  so  long  as  ike  beaken  bums  or 
the  bell  rings,  shall  be  holden  as  partakers  of  the  enemies  and 
used  as  traitors." 

Daring  the  reign  of  Eobert  III.  we  also  find  several  references 
to  the  Justiciars  and  Sheriffs,  who  do  not,  at  least  from  the 
records,  appear  to  have  held  office  otherwise  than  in  a  personal 
sense.  From  a  charter,  dated  at  Dundee,  9th  March  1890,  we 
learn  that  Walter  Ogilvy  (de  Ogilby),  Lord  of  Oughterhous,  was 
then  Sheriff  of  Forfar  (Angus),  as  he  is  so  described  in  the 
conBrmation  to  him  of  an  annual  pension  of  £20  sterling,  charge- 
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able  on  certain  lands  in  Forfarshire  and  the  Mearns.  Alexander 
Ogilvie  was  Sheriff  of  Angus  in  1400.  In  1390,  Sir  Murdoch 
Stewart  was  at  Inverness,  probably  on  Circuit;  and  in  1391,  as 
Justiciar  north  of  the  Forth,  he  received  a  payment  to  complete 
his  salary  for  the  year  preceding — "  ut  patet  per  literas  Johannis 
de  Ramorgny ; "  and  about  the  same  time  we  learn  incidentally 
that  Sir  Walter  Stewart  of  Raylstoun  probably  continued  to  be 
Sheriff  of  Perth,  or  at  least  had  not  long  ceased  to  hold  that  office, 
from  an  allusion  in  a  charter  of  confirmation  of  the  conveyance 
of  the  Barony  of  Fothergill  to  Robert  (Stewart),  Earl  of  Fife. 
On  9th  November  1397,  a  charter  was  granted  by  Robert  III.  to 
George  Douglas,  Earl  of  Angus,  '^  with  the  office  of  Sheriff  and 
keeping  of  the  Castle  of  Roxburgh,"  but  he  seems  to  have  been 
deprived  in  favour  of  Sir  David  Fleming  of  Biggar  in  1405.  Sir 
Murdoch  Stewart  was  still  Justiciar  north  of  tne  Forth  in  1398, 
as  he  is  found  witnessing  a  charter  by  his  father  Robert,  Duke  of 
Albany,  at  that  date,  where  it  is  also  a  curious  evidence  of  the 
wide  jurisdiction  of  these  old  Justiciars,  to  learn  that  a  decision 
was  pronounced  by  them  upon  Circuit  in  the  Justice  Ayres  at 
Cupar  regarding  such  a  purely  civil  question  as  right  of  succession. 
Truly  there  is  not  much  of  novelty  under  the  sun,  for  it  was  not 
so  long  after  this  that  the  Supreme  Civil  Courts,  in  their  turn, 
claimed  that  criminal  jurisdiction,  even  to  this  day  deemed 
inherent  in  the  Court  of  Session. 

By  the  year  1406,  Robert,  Duke  of  Albany,  was  himself 
Justiciar  north  of  the  Forth,  either  in  place  of,  or,  as  seems  more 
probable,  in  conjunction  with  his  son  Murdoch.  His  salary  was 
£100,  for  we  read  an  entry, — "  domino  duci  pro  officio  justiciarii 
tei\enti  quinque  itinera  per  tempus  Compoti  ex  parte  boreali  aque 
de  Forth,  C.  lib." 

The  treacherous  capture  of  the  young  Prince  James  of  Scot- 
land, the  heir  to  the  throne,  by  an  English  cruiser,  in  1406,  was 
fraught  with  consequences  most  momentous  to  the  northern 
kingdom.  Robert  III.,  an  aged  man,  already  oppressed  by  the 
infirmities  incident  to  his  advanced  years,  was  overwhelmed  by 
this  blow,  and  died  very  soon  after  the  news  reached  him,  leaving 
the  throne  to  a  lad  already  a  prisoner  in  the  hands  of  the  heredi- 
tary enemies  of  his  house,  and  the  regency  of  the  kingdom  to  bis 
younger  brother,  Robert,  Duke  of  Albany.  With  the  various 
arguments  used  to  prove  the  guilt  or  innocence  of  the  Regent 
in  the  death  of  the  young  Duke  of  Rothesay  or  the  subsequent 
capture  of  his  brother,  we  have  no  concern  here.  Suffice  it  to 
say,  that  more  recent  researches  tend  rather  to  show  that  Albany 
was  a  man  incapable  of  the  crimes  so  freely  laid  to  his  charge, 
and  that  in  any  view  he  appears  to  have  acted  during  his  long 
supremacy  as  Regent  with  judgment  and  skill  for  the  best  interests 
of  the  kingdom,  while  relaxing  no  effort  to  obtain  the  release  of 
its  lawful  sovereign.    Nevertheless  the  power  even  of  the  Regent 
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was  considerably  less  than  that  of  the  king  himself  would  have 
been,  and  the  long  detention  of  James  I.  in  England,  lasting  as  it 
did   for  eighteen  years,  gave   an   unusual  opportunity  for  the 
further  development  of  inaependent  and  hostile  as  well  as  heredi- 
tary jurisdictions  all  over  Scotland.     As  the  fourteenth  century 
had  been  the  Utopian  age  of  hereditary  offices  of  every  kind,  so 
the  opening  yeans  of  the  fifteenth  afforded  an  extraordinary  oppor- 
tunity to  the  holders  of  such  offices  to  consolidate  and  increase 
their  privileges,  and  to  none  more  so  than  to  those  who  enjoyed 
judicial  authority  as  a  gift  from  the  sovereign  to  themselves  or 
their  ancestors.      ''£t  memorandum,"  say  the  Exchequer  Rolls 
in  1410,  **  quod  neque  vicecomites  neque  camerarius  neque  depu- 
tati  sui  reddidemnt  de  exitibus  itinerum  justiciarie  tentorum  ex 
parte  australi  aque  de  Forth  per  dominum  comitem  de  Douglas, 
et  tomen  fuerunt  itinera  in  anno  hujus  compoti."     In  other  words, 
— within  four  years  of  the  Regent's  accession  to  office,  Archibald^ 
fourth  Earl  of  Douglas,  and  Justiciar  south  of  the  Forth,  had 
ceased  to  render  any  accounts  of  the  revenues,  fines,  and  penalties 
of  the  Justiciar's  Courts,  though  (as  the  auditor  with  grim  humour 
observes)  Circuit  Courts  had  actually  been  held  within  the  year  of 
the  account.    To  this  same  period  belongs  the  episode  of  Donald  of 
the  Isles,  who  swept  all  the  north  of  Scotland  before  his  furious 
onslaught,  until  cnecked  at  the  battle  of  Harlaw  in  1411.     This 
fierce  chieftain,  to  whom  the  laws  of  his  country  were  as  mere 
names,  and  who  was  by  his  own  bard  styled  '^  King  of  the  Isles  and 
Earl  of  Ross,"  seems  to  have  exercised  for  years  supreme  power 
in  the  north-west  with  as  much  independence  as  the  Douglases 
in  the  south  of  Scotland. 

The  Regent,  Albany,  was  himself  on  Circuit  as  Justiciar  in  1414, 
for  the  Exchequer  Rolls  of  that  date  contain  the  entry  of  a 
])ayment  made  to  him :  **  Pro  feodo  unius  itineris  justiciarie  tenti 
apud  Strivelyne  £20."  Well  might  Lindsay  of  Pitscottie  write  of 
this  turbulent  age :  '*  For  slauchter,  theft,  and  murther  was  then 
patent,  and  so  continued  day  by  day,  sua  he  was  esteemed  the 
greatest  man  of  renoun  that  was  the  greatest  theife,  brigant,  and 
murtherer.  But  they  war  the  cans  of  this  mischiefe  that  war 
govemours  and  magistrats  of  the  realme."  In  1409  mention  is 
made  of  Sir  George  Leslie  of  Fythkill  as  Sheriff  of  Fife ; — per- 
haps the  same  wlio  held  office  in  1396,  succeeding  one  of  the 
firskines,  though  it  is  not  quite  clear  whether  the  Leslie  named 
in  1409  may  not  have  been  a  son,  seeing  that  John  Lummysden 
of  Glengymoch,  in  his  capacity  of  Sheriff,  witnessed  a  charter  in 
1400,  and  presumably  Leslie  cannot  then  have  been  in  office. 

John  Nam  of  Ardmuthach  granted  at  Kynkell — as  appears 
from  the  Atholl  charter  chest — an  obligation  in  favour  of  his  only 
son,  John  Nam,  Sheriff  of  Forres,  on  2nd  May  1414,  from  which 
we  are  enabled  to  add  this  name  to  our  list ;  but  the  Sheriffdom  of 
Forres  by  the  end  of  this  century  appears  to  have  been  conjoined 
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with  that  of  Elgin,  from  which  it  has  never  since,  even  in  the 
persons  of  Sheriff-Substitute,  been  dissevered.  The  line  of  the 
Cavers  family  as  hereditary  Sheriffs  of  Roxburgh  also  goes  back 
to  this  time :  for  King  James  I.  dates  a  charter,  on  30th  November 
1412,  from  Croydon,  wliere  he  mast  then  have  been  a  prisoner, 
granting  to  Archibald  Douglas  the  lands  of  Cavers  and  the 
Sheriffship  of  the  county, — a  gift  very  likely  t«  have  been  connected 
with  the  recovery  of  the  town  and  castle  of  Jedburgh,  three  years 
before,  from  the  English,  who  had  held  them  from  the  days  of 
David  11.  The  Douglas  family  had  rendered  great  services  in 
this  matter,  and  payments  occur  in  the  Kxcheouer  Rolls  to  James 
Douglas  of  Balveny,  afterwards  Earl  of  Avondale  and  ultimately 
of  Douglas,  for  demolishing  the  castle  in  his  capacity  of  Warden 
of  the  East  Marches,  although  we  know  that  he  plundered  the 
customs  no  less  unmercifully  than  other  members  of  his  house,  to 
say  nothing  of  his  having  murdered  Sir  David  Fleming. 

During  the  regency  of  the  elder  Albany  (Robert),  apparently 
the  Campbells  of  Loudoun  obtained  possession  of  the  Sheriffship 
of  Ayrsnire,  destined  for  centuries  to  remain  in  that  family. 
At  least  this  seems  probable  from  a  notarial  instrument  which 
exists  among  the  charters  of  the  burgh  of  Ayr,  and  bears 
date  18th  January  1417-18.  It  relates  to  a  dispute  between  the 
good  folk  of  that  burgh  and  the  Sheriff  (who  is  named  as  Hu(^h 
Campbell  of  Loudoun)  regarding  the  power  claimed  and  exercised 
by  him,  in  virtue  of  his  office,  to  distrain  the  goods  of  the  towns- 
men— a  means  of  oppression  common  in  those  days,  but  one  to 
which  the  stout-hearted  burghers  were  not  disposed  tamely  to 
submit. 

Shortly  before  the  release  of  the  king,  under  the  regency  of  the 
second  Albany  (Murdach),  we  find  Archibald  Cunningham,  Sheriff 
of  Stirling,  amongst  the  witnesses  to  a  charter  there  m  1422. 

By  the  time  that  King  James  I.  returned  from  the  long  captivity 
to  which  he  had  been  subjected  in  England  through  the  dishon- 
ourable artifices  of  King  Henry,  two  successive  regents  had  for 
more  than  eighteen  years  governed  Scotland;  and,  as  we  have 
seen,  the  opportunity  liad  been  taken  to  raise  to  its  greatest  height 
the  independence  of  the  nobility,  great  and  small,  with  the  system 
of  hereditary  jurisdictions  following  of  course  naturally  in  its 
wake. 

We  have  attempted  to  trace,  in  some  measure,  the  growth  of  this 
system ;  but  in  dealing  with  what  at  best  is  a  very  obscure  sub- 
ject, it  must  always  be  remembered  that  the  jurisdiction  exercised 
y  chiefs  of  independent  tribes,  or  by  those  who  claimed  to  be 
independent,  is  not  an  element  of  consideration.  At  the  outset, 
when  the  Scottish  kingdom  was  yet  incomplete,  and  when  its 
rulers  were  engaged  in  subduing  one  by  one  the  various  provinces 
of  which  it  was  ultimately  composed,  there  no  doubt  still  for  a 
time  continued  to  be  many  jurisdictions  independent  of  the  king, 
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and  hereditar}'  in  the  families  of  those  \i'ho  exercised  them ;  but 
the  true  hereditary  jurisdiction  to  which  we  refer,  as  an  item  so 
important  in  the  history  of  our  criminal  Courts,  was  something 
very  different  from  this.  In  the  first  place,  those  who  enjoyed 
these  privileges  did  so  in  virtue  of  a  royal  grant,  express  or 
implied ;  and  they  continued  to  have  the  right  to  them  only  so 
long  as  they  professed  to  acknowledge  the  royal  authority.  So  it 
was  that,  as  their  holders  grew  in  number  and  in  power,  these 
baronial  rights  quite  overshadowed  those  of  the  Crown,  and  their 
possessors  claimed  to  exercise  them  independently  of  the  authority 
of  the  king's  Justiciars.  To  such  a  degree  had  the  hereditary  and 
independent  jurisdictions  spread,  that  what  was  called  the  right  of 
''  replegiation  "  grew  up.  This  may  be  explained  by  saying  that 
if  one  of  these  gifted  beings — cynosures  of  the  feudal  system — 
happened  to  possess  a  vassal  who  had  been  accused  before  another 
baron  or  Court,  the  feudal  superior  of  the  panel  was  entitled  to 
'*  reple^ate "  or  claim  his  man  from  the  other  Courts,  that  he 
might  be  tried  in  those  of  his  own  over-lord.  Such  was  the  influ- 
ence of  these  barons,  that  an  appeal  from  one  of  their  decisions 
to  the  king  was  rarely  of  any  avail;  and  the  people,  groaning 
under  the  oppression,  were  nevertheless  forced  to  submit  to  a 
mockery  of  justice  administered  by  men  aptly  described  by  Mr. 
Omond  as  **  petty  tyrants,  ignorant  and  brutal.*' 

One  of  the  earliest  acts  of  James  I.,  after  he  assumed  the  reins 
of  government,  was  to  preside  at  a  criminal  trial  in  his  royal  robes, 
sitting  as  the  Supreme  Judge  of  the  land.  This  was  in  1425,  on 
the  occasion  of  the  trial  and  conviction  of  Walter  Stewart,  and 
his  father  the  Duke  of  Albany  and  ex-Regent  of  the  kingdom. 
The  same  year  saw  a  great  step  forward  in  arrangements  for  due 
administration  of  justice  in  the  civil  Courts  of  Scotland.  Now-a- 
days  an  Act  for  remodelling  the  Court  of  Session  might  quite 
well  be  passed  without  its  having  the  slightest  effect  upon  the 
High  Court  of  Justiciary  or  the  Circuit  Courts ;  and,  similarly,  the 
extent,  the  character,  and  the  form  of  a  Sheriff's  civil  jurisdiction 
might  be  altered,  while  as  a  criminal  judge  he  was  as  before.  In 
the  days  of  James  I.,  however,  it  was  otherwise;  and  it  is  nothing 
beyond  a  reasonable  deduction  from  history  to  say  that  the  steps 
taken  in  1425  by  the  king  had  their  effect  upon  criminal  as  well 
as  civil  procedure.  These  two  branches  of  law  were  at  that  period 
inextricably  connected  the  one  with  the  other,  and  the  ''Old 
Conrt  of  Session  "  claimed,  as  we  shall  presently  show,  a  criminal 
as  well  as  a  civil  jurisdiction.  This  Court,  dating  from  1425, 
consisted  solely  of  members  of  the  Houses  of  Parliament,  of 
which  body,  in  fact,  it  was  a  select  committee.  The  idea  of  thus 
consolidating  and  moulding  into  a  precise  shape  and  system  the 
existing  jadicial  authority  inherent  in  Parliament  was  not  a  new 
one,  but  had  already  been  attempted  by  David  II.  and  Robert  II., 
as  we  have  seen ;  still,  the  Act  by  which  James  endeavoured  to 
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improve  upon  the  previous  legislation  in  this  direction  is  interest- 
ing, and  may  with  advantage  be  noticed.  This  *^  Old  Court  of 
Session,"  as  it  came  to  be  called,  consisted  of  a  committee  headed 
by  the  Chancellor,  selected  from  the  three  estates  of  Parlia- 
ment, and  composed  of  **  discreet  persons,"  who  were  to  sit  for  the 
determination  of  *^  all  the  sundry  complaints,  causes,  and  quarrels'' 
that  might  form  subject  for  the  decision  of  the  king's  Council. 
Their  *^  sessions  ^  were  to  be  three  times  in  each  year,  beginning 
on  certain  specified  days.  No  doubt  it  was  in  view  of  the  intro- 
duction of  this  Court  that,  in  1424,  an  Act  had  been  passed 
whereby  counsel  were  ordained  to  give  professional  aid  to  poor 
suitors;  but  it  does  not  appear  whether  this  had  reference  to  criminal 
causes.  In  the  same  reign,  however,  there  were  passed  two 
other  Acts  which  have  a  significance  of  a  special  character  for  the 
student  of  the  origin  of  our  present  system  of  criminal  law; 
because  whilst  the  interests  at  stake  were  of  a  purely  private 
character,  the  king,  by  statute,  appointed  the  prosecutor.  The 
Acts  we  refer  to  are  1424,  c.  21,  and  1436,  c.  12.  The  king 
was  not  represented  by  his  Advocate,  but  by  the  Justice- Clerk  in 
the  one  case  and  the  Sheriff  in  the  other,  as  the  idea  of  a  "  public 
prosecutor  "  had  not  yet  occurred  to  the  legislature.  In  the  former 
case  the  statute  was  directed  against  '^  Murbym,"  and  by  its  provi- 
sions where  the  **  lorde  of  the  lande  "  would  not  sue  for  pains  and 
penalties  against  the  ^' trespassouris,"  then  the  Justice-Clerk  by 
indictment  '^  sail  gar  "  them  to  appear  before  the  Justice  and  "be 
correkyt."  In  the  second  Act,  that  of  1436,  it  is  *'  statute  and 
ordanit,  that  for  seven  years  to  come  the  king's  Justiciar,  on  both 
sides  of  the  water  of  Forth,  and  also  the  Sheriffs,  should  prosecute 
for  trespass,"  and  ''nouther  defer  to  Burrowis  na  Regalities  thairin.'' 
The  object  clearly  was  to  ensure  that  offenders  were  brou^rht  to 
justice;  and  that  wher«  private,  barghal,  or  patrimonial  righto  stood 
in  the  way,  the  officers  of  the  government  might  interpose  with 
due  effect. 

Up  to  this  date  it  had  been  the  rule  that  for  treason  and  for 
blasphemy  the  king  alone  could  prosecute  ;  but  these  new  enact- 
ments extended  the  list  of  offences  where  a  public  prosecution 
was  invoked, — an  extension,  as  explained,  highly  desirable  in  the 
state  of  the  country  at  the  lime. 

While  in  these  and  in  other  ways  the  king  showed  early  a  desire 
to  strengthen  the  hands  of  his  judges,  he  also  at  the  same  time 
was  taking  steps  to  purify  and  set  in  order  the  Courts,  by  providing 
a  suitable  and  respectable  class  of  practitioners.  No  man,  under  a 
statute  of  1425,  was  to  be  admitted  '^  Attournay  in  the  Justice 
Ayres"  unless  he  were  a  person  of  sufficient  probity  and  discretion 
for  that  office  in  the  opinion  of  the  Justiciar  and  the  barons 
present.  The  name  of  Sir  Robert  Lauder  of  The  Bass  appears 
in  the  same  year  as  Justiciar  south  of  the  Forth;  whilst  two 
years  later,  in  1427,  Patrick  Ogilvy  held  the  same  office  in  the 


ORIGIN  AND  HISTORY  OF  THE  HIGH  COURT  OF  JUSTICIARY.      425 

north,  simaltaneously  with  Sir  Robert,  who  continued  to  be 
Jnsticiax,  for  on  6th  September  1427  he  was  one  of  the  wit- 
nesses, and  officially  attested  a  charter  by  James  I.  to  Malise, 
Earl  of  Menteith.  James  of  Lauder  was  Justice-Clerk  south 
of  the  Forth  in  1425,  and  there  seems  no  reason  to  doubt 
that  he  was  a  relative  of  the  Justiciar  of  the  same  name.  He  was 
one  of  the  auditors  of  Exchequer.  In  1434  the  Exchequer  Rolls 
name  the  Sheriff  of  Dumfries,  Sir  Thomas  Kirkpatrick  (et  de  3 
lib.,  receptis  a  domino  1  homa  de  Kirkpatrik,  vicecomite  de  Dum- 
fres),  and  in  the  same  year  a  "  procurator-fiscal "  is  mentioned  for 
the  first  time  in  history,  so  far  as  we  know, — the  words  used  being 
as  follows:  **  Et  per  solucionem  factam  Johanni  de  Sancto  Michaeli, 
scutifero  regis  procuratori  fiscali  ejnsdem,  pro  feodo  suo  de  anno 
compnti,  testante  magistro,  Johanne  Wincister,  super  computum 
£20.**  No  doubt  the  reference  was  to  an  officer  with  functions 
very  different  from  those  of  the  present  procurator-fiscal ;  but 
probably  he  acted  in  the  capacity  of  the  Sheriff's  henchman  (as 
some  Sherifis,  it  is  believed,  still  hold  him  to  be)  to  raise  the  money 
due  for  fines  and  penalties,  and  so  gradually  came  to  perform 
divided  though  ultimately  distinct  and  separate  duties  as  a  criminal 
officer  under  the  orders  of  the  chief  of  that  department.  The 
"Sheriffdom"  of  Linlithgow  is  mentioned  in  1434,  but  we  are 
inclined  to  think  it  was  still  only  a  constableship  along  with  Had- 
dington, under  the  Sheriff  of  Lothian;  and  in  confirmation  of 
this  view,  the  printed  Exchequer  Rolls,  on  the  page  immediately 
preceding  the  reference  to  the  Sheriffdom,  describe  both  Hadding- 
ton and  Linlithgow  as  under  a  constable,  and  as  if  in  this  respect 
different  from  other  Sheriffdoms  there  mentioned,  including  that 
of  Edinburgh,  although  a  change  was  soon  to  occur.  Hugh 
Fraser  was  Sheriff  at  Inverness  in  1430,  whilst  in  1435  we 
have  William  Crichton  accounting  at  Edinburgh,  and  James 
Douglas  of  Balveny  in  Lanarkshire  (for  three  preceding  years)  in 
the  same  official  capacity.  Crichton  seems  to  nave  been  officially 
concerned  in  some  importation  ("  ferri  Hispanie")  of  Spanish 
iron,  possibly  for  cannon  ;  the  same  material,  however,  is  mentioned 
in  1438  as  having  been  n^ed  for  the  tomb  of  James  I.,  and  for  gates 
to  the  castle  of  Edinburgh  in  1437. 

The  year  1435  gives  us  a  change  of  Justiciars  for  the  north 
of  Scotland,  as  the  Earl  of  Mar  had  replaced  Ogilvy,  though 
probably  ere  this  Walter  Stewart,  Earl  of  Atholl,  was  also  tfusticiar 
north  of  the  Forth.  At  the  time  of  King  James's  release  the 
Sheriffship  of  Wigtown  had  been  given  to  William  Douglas  of 
Leswalt,  an  illegitimate  scion  of  the  great  house,  the  chief  of  which 
— Archibald,  tlusticiar  and  fourth  Earl — ^was  in  the  same  year 
(1424)  killed  in  a  skirmish  at  Vaneuil.  His  successor — also  Archi- 
bald— enjoyed  the  Earldom  throughout  the  rest  of  James  I.'s  reign ; 
and  besides  the  fact  of  his  being  that  sovereign's  nephew,  his  roll 
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of  titles  incladed  the  Lordships  of  Ghilloway.  Eskdale,  and  Annan- 
dale,  where  he  was  represented  in  the  Courts  of  justice  by  his 
own  stewards.  This  fifth  Earl  (also  Duke  of  Touraine,  Lord  of 
Longneville,  and  a  Marshal  of  France)  was  frequently  attended 
by  a  retinue  of  1000  or  even  of  2000  men ;  and  the  observation 
has  most  justly  been  made,  that  it  seemed  as  though  Scotland  at 
this  period  was  destined  again  to  be  broken  up  into  separate 
independent  kingdoms,  north  and  south  of  the  old  Boman  wall 
betwixt  Clyde  and  Forth. 

Surrounded  as  his  throne  was  by  the  network  of  earldoms  and 
baronies  claiming  jurisdiction  over  their  retainers  in  preference  to 
that  of  the  royal  Justiciars,  it  is  not  surprising  that  James  I. 
should  have  set  himself  vigorously  to  re-annex  as  many  of  these 
demesnes  as  he  could  to  the  Crown.  The  execution  of  the 
Recent  gave  back  to  the  Crown  the  Earldoms  of  Fife  and  Men- 
teith  ;  that  of  Lennox  was  taken  possession  of  also,  together  with 
Strathem,  March,  and  Mar ;  till,  stirred  by  these  forfeitures,  and 
secretly,  incited  by  Walter,  Earl  of  Atholl,  the  king's  uncle,  Sir 
Robert  Graham  and  a  band  of  Highlanders  brutally  slew  at 
Perth  the  greatest  and  best  of  the  Stewarts,  again  to  loosen  for  a 
space  of  years  the  tightening  gi'^P  of  the  Crown  and  its  criminal 
judges  upon  the  licence  and  iniquity  of  baronial  and  hereditary 
Courts. 

(To  be  eonUMued.) 
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II.—"  The  Single  Bills." 

To  uninitiated  persons  many  forensic  terms  are  meaningless,  and 
sound  not  a  little  grotesque  and  uncouth.  It  is  so  witn  all  arts 
and  professions  to  some  extent ;  perhaps  it  is  more  notably  so  in 
the  case  of  the  practice  of  the  law.  It  is  just  possible,  too,  that 
this  may  be  more  characteristic  of  the  phraseology  employed  in  our 
Scottish  Courts  than  of  that  made  use  of  elsewhere.  Our  English 
brethren,  at  least,  profess  to  believe  it  so;  and  they  smile  a 
superior  smile  and  stare  with  a  polite  wonder  at  what  they  consider 
the  barbarities  and  absurdities  of  our  legal  terminology.  It  is  far 
indeed  from  our  present  purpose  to  enter  into  comparisons  with 
them.  Let  them  have  it  so,  by  all  means,  if  they  \^4sh  it.  True, 
we  might  make  out  a  plausible  counter-case.  *'  Sur-rebutter/* 
for  example,  and  '^  Cestui  que  vie,"  are  neither  euphonious,  nor  of 
very  obvious  meaning ;  philology  gives  one  no  assistance,  and  the 
a  priori  method  must  be  abandoned  as  vain.  But  let  us  grant  the 
English  practitioners  that,  of  the  two,  our  practice  contains  the 
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weirder  words.  Then,  we  take  it,  next  to  **  multiplepoinding  " 
(which  makes  them  smile),  the  phrase  ^'  single  bills  "  (which  leaves 
them  grave,  exhausted,  and  thoughtful)  is  the  most  utterly  unin- 
telligible to  the  profanum  vrdgus.  Were  a  member  of  that  not 
imimportant  body  to  begin  to  read  this  paper,  he  would  approach  it 
with  all  the  freshness  and  jaunty  buoyancy  of  an  African  explorer. 
He  could  not  know,  scarcely  could  he  guess,  what  is  to  turn  up. 
The  prospect  would  be  so  unclouded  by  anything  resembling 
previous  knowledge,  that  such  a  reader  would  be  prepared  for 
almost  anything,  ranging  from  a  dissertation  on  bachelors  to  a 
treatise  on  private  bill  legislation.  Let  us  explain,  therefore, 
briefly  and  without  detail,  that  '^  the  Single  Bills "  is  the  name 
given  to  the  motion  roll  of  the  Inner  House — that  is,  of  one  or 
other  division  of  the  Court  of  Appeal  in  Scotland.  Having  said 
thus  much,  or  rather  thus  little^  it  is  our  intention  now  to  watch 
the  progress  of  these  "  Single  Bills,"  just  as  one  may  see  it  on  any 
regular  Sederunt  day. 

The  Single  Bills  are  the  very  fii*st  business  which  the  Court 
takes  up  in  the  morning.    The  Inner  House  Court-rooms  are 
large,  lofty,  and — for  Government  buildings — comfortable.    Until 
tbe  judges  come  on  to  the  bench  very  few  people  assemble,  because 
it  is  seldom  necessary  to  *^  come  early  in  order  to  avoid  disappoint- 
ment," seats  being  easily  obtainable.     The  bench  is  in  the  shape 
of  a  small  arc  ;  and  Ls  covered  with  red  cloth.     At  the  one  end  of 
it,  at  right  angles  to  its  chord,  is  a  box  allotted  to  the  authorized 
reporters  and  to  members  of  the  bar  who  may  wish  to  listen  to  the 
business  in  hand.    At  the  other  side,  correspondingly,  sit  the 
judges'  clerks.     Between  these  two  boxes,  and  in  iront  of  the 
bench,  is  a  sacred  place,  set  apart,  and  walled  in.     It  is  the  High 
Altar  of  the  Clerks  of  Court.    The  feet  of  ordinary  men  may  not 
profane  its  sacred  carpet  with  their  tread.     The  Lord  Advocate  of 
the  day  is  permitted  to  enter  there,  his  recognised  seat  being  at  the 
right  of  the  table ;  and  the  Solicitor-General  also  is  allowed  to 
enter,  and  to  sit  at  the  clerks'  left  side.     A  peer  or  other  eminent 
person  is  sometimes  courteously  invited  by  the  presiding  judge  to 
enter  the  hallowed  precincts,  and  to  seat  himself  therein.     But  the 
place  belongs  to  the  clerks,  and  it  is  popularly  understood  to  be 
only  W  sufferance  of  these  gentlemen  that  any  one  else  may  go  in. 
The  Lord  Advocate,  for  instance,  could  not  take  a  friend  in. 
Until  the  judges  appear,  the  clerks  generally  sit  in  a  free  and  easy 
attitude  on  the  table,  dangling  a  leg  for  instance,  or  doing  something 
else  light  and  unceremonious — such  as  planting  a  foot  on  a  chair — 
as  if  to  show  that  they  are  not  proud.     Shutting  in  this  sacred  court 
of  the  clerks,  and  facing  the  judge's  bench,  tbe  other  benches  or 
seats  are  placed  one  behind  the  other,  and  occupv  all  the  space  to 
the  back  of  the  Courtp-room,  gradually  rising  one  behind  the  other. 
The  first  of  these  is  "  the  bar,"  the  seat  reserved  for  the  counsel 
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engaged  in  the  case  before  the  Court.  It  has  a  casfaion,  a  distinction 
which  none  of  its  stiff-backed  fellows  have.  Moreover,  it  has  little 
ledges,  this  bench,  folding  on  the  book-board  in  front,  which  serve 
for  tables  for  the  papers  of  counsel,  and  by  their  hinges  afford  a 
fine  outlet  for  the  fidgety  fingers  of  the  advocate  during  his  opening 
sentences  when  he  rises  to  speak.  One  bench  is  enough  to  accom- 
Tnodate  counsel  in  Scotland.  It  is  otherwise  in  England.  There 
are  rows  upon  rows  of  barristers  in  the  chief  Court-rooms  there— 
all  those,  in  fact,  likely  to  be  engaged  in  any  case  in  Court  for  the 
next  month  or  so,  seem  to  take  up  their  abode  there  and  to  do 
their  work  there  (checking  their  laundresses'  bills  included). 
They  rise  up  all  over  the  house  to  address  the  Court  just  when 
tlicir  turn  comes,  like  students  construing  in  the  junior  classes  of  a 
Scottish  University.  But  in  our  Courts  one  bench  suffices.  The 
seat  behind  the  bar  is  reserved  for  agents  and  their  clerks,  together 
with  any  litigant  patient  enough  to  have  remained  in  town  until 
his  case  has  been  reached.  Neither  counsel,  agents,  clerks,  nor 
litigants  are  to  be  found  in  Court  at  this  stage.  The  third  bench 
is  tacitly  assigned  to  the  newspaper  reporters.  Then  the  other 
pews  are  at  the  service  of  the  general  public — a  harmless  and 
readily  amused,  but  officially  ignored,  part  of  the  company.  There 
is  also  a  gallery ;  but  it  is  never  used  except  on  full  dress  parades, 
such  as  the  elevation  of  a  judge  to  the  bench,  when  it  is  crowded 
with  ladies,  who  love  to  see  his  new  lordship's  old  lace. 

The  arrival  of  the  judges  is  announced  by  an  electric  bell,  the 
first  tinkle  of  which  causes  the  clerks  to  slip  down  promptly  from 
their  seat  on  the  top  of  the  table,  and  which  is  also  the  signal  for 
an  inrush  of  counsel  and  agents  from  the  Hall.  These  electric 
bells  are  a  comparatively  new  institution  at  the  Parliament  Hoose. 
In  their  stead  formerly  were  used  old-fashioned,  loud-tongued, 
unharmonious,  church-steeple  bells^  which  were  jerked  spasmodic- 
ally by  means  of  ropes.  They  were  wonderful  detectives  of 
headaches  in  their  time,  for  while  they  were  at  work  one  could 
discover  from  the  agonized  features  and  the  amount  of  ear-stopping 
around  him,  how  very  prevalent  headaches  are  in  these  ill* 
ventilated  regions,  and  among  those  '*  sit-up-late-at-night"  men. 
But  now  their  duties  are  discharged  by  shrill-voiced  electric 
screams,  reminding  one  of  the  first  troubled  awaking  in  a  hotel  at 
early  morn. 

ISo  one  has  sung  a  drrge  to  these  old  bells.  They  have  been 
suffered  to  pass  away  from  among  the  number  of  realities  without 
the  tribute  of  poetical  record.  Surely  a  rare  and  fertile  subject 
has  been  allowed  to  sink  unnoticed.  Dull  of  soul  and  scanty 
of  sentiment  must  the  denizens  of  these  venerable  precincts 
be,  since  no  masterpiece  in  English  literature  has  been  created 
to  toll  a  passing  knell  to  these  faithful  veterans  —  to  these 
clangers    which    summoned  a  half-slept    Jeffrey  or  a  freshly- 
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shaved  Cockburn  to  the  Single  Bills  of  a  past  generation  t 
Now,  their  harsh  tongues  are  silent,  if,  indeed,  they  have  not 
been  sold  to  itinerant  coal-carts  or  Board  schools  I  But  w» 
must  not  digress.  Let  us  return  to  the  Single  Bills  of  to-day» 
and  to  the  affairs  of  a  generation  which  has  made  a  servant  of 
electricity. 

To  the  music  of  the  bell,  a  macer  enters  from  one  of  the  doors 
at  the  back  of  the  bench.     He  carries  the  mace,  from  which  he 
derives  his  title,  and  he  calls  out  "  Court*'*    Every  one  in  Court 
stands  up.    The  macer  fixes  the  mace  on  the  wall,  just  behind  the 
presiding  judge's  chair ;  and  their  lordship  (four  in  number)  come 
in.     They  proceed  to  take  their  chairs,    r  or  some  time  there  is  a 
settling  down  process,  and  an  adjusting  of  travelling  rugs  over 
their  knees,  for  it  is  rather  chilly  work  sitting  there  all  day  long 
exposed  to  doors,  the  work  of  whose  binges  is  no  sinecure,  and  to 
the  treacherous  contrivances  which,  endeavouring  after  ventilation, 
attain  to  draughts.    There  is  a  general  settling  down  too  all  over 
the  Court.     The  bar  has  filled  meantime ;  so  has  the  room  gener- 
ally.    There  is  quite  a  large  parade  in  the  bar,  because  all  who 
have  Single  Bills  come  in  at  once.     The  roll  is  gone  through  so 
rapidly,  that  it  would  be  rash  to  linger  a  little  in  the  Hall  until  the 
motions  preceding  one's  own  should  be  disposed  of.    And  so  there 
is  a  full  bar.   Thatimplies  the  attendance  of  some  busy  men.   That, 
in  turn,  implies  the  attendance  of  some  restive  men.     For  they 
ought  to  be  not  only  there,  they  ought  to  be  also  elsewhere.     So 
they  afford  you  an  opportunity  of  studying  a  high-pressure  class  in 
a  high-pressure  age:   they  are  paid  to  overturn   old-fashioned 
notions  about  the  impossibility  of  being  in  two  places  at  the  same 
time.    You  may  also  see  some  very  patient  men  there, — men  who, 
until  their  turn  comes,  finish  the  rest  which  an  early  domestic 
breakfast  curtailed.    Agents  are  plentiful  at  the  Single  Bills;  they 
have  been  to  their  offices  to  open  their  letters,  and  here  they  are 
"  with  shining  morning  face    and  flowers  in  their  button-holes. 
Large  also  is  the  attendance  of  clerks.    Amongst  the  latter,  one 
can  discern  the  student,  who  has  just  looked  into  the  Parliament 
House  in  passing  from  his  morning  lecture  at  the  University  to  his 
law  laboratory  in  some  office  at  the  north  side  of  the  city.    News- 
paper reporters  are  numerous  likewise;  and  we  note  in  passing  that, 
with  a  few  exceptions,  the  law  reporting  for  the  press  is  confined  to 
the  opening  hours  of  the  day. 

But  little  time  is  expended  on  preliminaries.  When  he  has 
adjusted  his  knee-rug,  each  judge  fixes  his  spectacles,  seizes  his 
papers,  and  sits  at ''  'tention."  nis  lordship  in  the  chair  proceeds 
to  CO  steadily  through  the  roll  of  Single  Bills  in  their  order.  He 
calls  out  the  name  of  each  case,  and  disposes  of  it.  How  limited 
the  possibilities  are !  What  a  dearth  of  variety  there  is  after 
all  I     Day    after    day   the  same  familiar  motions  fall  to    be 
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made,   the    same    familiar    phrases   mast   be   used.      All   that 
enters  here  must  be  reduced  to  a  few  stereotyped  forms.    A.'s 
case   and  B.'s  case  may  differ  widely  in  the  onter  world;  they 
may  take  their  rise  in  vastly  dissimilar  surroundings.    The  one 
may  savour  of  green  lanes  and   pleasant  country  places,  woods 
perhaps,  or  lakes  and  rivers  and  moors,  broad  acres  and  pastures, 
or,  it  may  be,  the  fresh  breezes  of  the  sea ;  the  other  may  be  from 
grimy  and  unlovely  city  slums,  an  incident  of  fiats  and  chimney- 
pots, or  from  the  bleak  and  cheerless  outlook  of  a  mineral  district. 
Both  materials  are  here  melted  down  and  moulded  in  one  mould. 
One  may  be  a  suit  of  a  person  interesting  and  picturesque,  round 
whose  history  one  could  linger  with  pleasure  ana  liking ;  the  storr 
may  be  of  u  less  stony  kind :  while  the  other  may  tell  the  tale  of 
a  hard-featured,  bloodless,  grasping  man  of  business,  or  of  an 
impalpable,  cold  corporation  of  mutual  strangers,  divided  into 
transferable  shares.     But  both  stories  are  told  by  the  same  pale- 
faced  counsel  in  the  same  colourless  words  of  style. 

From  the  bench  it  is  such  threadbare  themes  as  these :  **  Petition 
of  Peter  Pyper  to  be  admitted  Notary  Public,"  *'  Note  for  Liqui- 
dator in  Liquidation  Patent  Tin  Trumpet  Company  (Limited)/ 
"Auditor's  Report  in  Peebles  against  Planestanes,"  "Appeal- 
Murdoch  Mactavish  against  Sheriff  of  St.  Hilda's  Interlocutor," 
"  Note  for  Mrs.  Betsy  Jones  or  Smith  for  Admission  to  the  Poor's 
Roll,"  and  a  very  few  others  besides.    A  week  or  two's  attendance, 
and  vou  have  exhausted  the  list.     Sometimes  the  Bills  are  so  very 
single,  that  counsel  do  not  require  to  get  up  from  their  seats,  or 
to  open  their  lips  at  all.    In  many  cases,  strictly  routine  cases,  his 
lordship,  after  reading  out  the  Bill,  adds  in  a  mechanical  sort  of 
way  (writing  it  down  the  while),  "  Roll,"  or  "  Summar  Roll,"  or 
"  Admit,"  or  "  Remit"     But  the  members  of  the  bar  have  gener- 
ally a  part  in  the  programme.    Their  motions  are  equally  familiar 
— and  we  need  not  detail  them  too.    There  is  occasionally  a  trio 
performance,  just  to  vary  the  monotony  of  the  duets  by  the  bench 
and  one  side.     In  the  case  of  an  auditor's  report,  for  instance,  a 
little  superior  elocution  by  the  clerk  is  interposed  between  the 
parts  set  down  for  the  bench  and  the  bar.    And,  of  course,  there 
are  very  often  discussions  at  Single  Bills  between  the  two  sides. 
There  are  other  little  varieties  mercifully  sent  from  time  to  time 
to  break  the  monotony  for  the  onlookers.     Occasionally  a  litigant 
may  plead  his  case  in  person — driven  to  this  pass  by  a  want  of  funds 
to  pay  for  counsel,  or,  it  may  be,  by  a  belief  in  his  own  powers,  and 
a  distrust  in  those  of  others.     In  such  a  case,  some  slight  interest 
is  to  be  found  in  the  treatment  of  a  technical  subject  in  untecbnical 
language,  and  that  is  about  all. 

The  Single  Bills  do  not  take  up  much  of  the  solid  day.  Those 
newspaper  reporters,  who  confine  their  **  Court  of  Session  "  news 
to  cases  in  that  roll,  have  still  a  tolerably  unbroken  day  to  devote 
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to  the  Town  Council  and  to  street  accidents.  There  is  a  fairly 
complete  emptying  of  the  Divisional  Court-room  after  the  last 
Single  Bill  has  been  disposed  of,  and  a  settling  down  to  the  sub- 
stantial work  of  the  day.  Advocates'  clerks  enter,  arm-full  of  books 
to  be  used  in  the  cases  which  are  now  to  be  debated.  Then 
come  the  counsel,  and  the  Single  Bills  are  soon  forgotten. 
After  that  the  work  of  a  Division  is  more  important  than  attractive, 
and  more  real  than  showy.  But  the  general  public  never  abandon 
these  Court-rooms  altogether  ;  they  attend  by  relays  all  day. 
Cariosity  is  always  rife  enough  amongst  them  to  make  them  send 
representatives  there.  Ladies  and  gentlemen  keep  on  entering 
and  exiting  through  ingeniously  awkward,  glass-paned  doors — 
double  doors.  We  do  not  presume  to  lay  down  rules  of  life  here. 
But  a  care  for  humanity  forces  us  to  inculcate  a  rule  in  passing, 
and  that  rule  is  this.  Never  be  courteous  and  polite  when  using 
swinging  doors :  no  "  apr^s  vons- '  ing  at  patent  double  open-both- 
ways-in-the-middle  spring  doors ;  you  will  only  miss  your  mark. 
Instead  of  making  things  go  smoothly  in  a  world  liable  to  friction 
(which  is  the  underlying  principle  of  politeness),  you  will  waste 
the  time  of  both  parties,  and  both  of  you  will  lose  your  tempers. 
The  rest  of  the  day,  we  fancy,  must  be  a  little  dull  for  the  lay 
world.  The  passing  of  its  hours  is  marked  by  scarcely  any 
incident — only  by  the  journeys  of  the  hands  of  the  solemn  clock, 
and  by  the  periodic  entrance  of  a  silent  man  to  consult  the  ther- 
mometer with  a  view  of  regulating  the  temperature,  and  of  the 
person  who  puts  crackling  coals  on  the  winter  fires. 
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The  case  of  Winans  v.  Mcucrouty  June  3,  1885  (Second  Division), 
generally  known  as  the  "  Pet  Lamb  Case,"  affords  an  illustration 
of  the  phrase  de  minimis  non  curat  lex.  Although  the  Court 
have  decided  in  favour  of  the  crofter  and  against  the  rich 
American,  it  may  be  argued  that  if  the  law  had  been  very  strictly 
construed,  the  latter  ought  to  have  prevailed.  Thus  the  Lord 
Justice-Clerk  says :  "  No  doubt,  if  we  took  the  thing  very  strictly, 
that  (viz.  the  straying)  was  a  trespass  on  the  part  of  the  lamb,  as 
it  would  have  been  on  the  part  of  a  cat,  or  lap-dog,  or  any  creature 
domesticated  in  a  house.  But  surely  it  was  not  worth  wiiile  to 
regard  it  as  a  trespass,  and  I  do  not  think  it  was  wrong  at  all." 
Lord  Young  remarked:  "We  will  protect  a  man  against  his 
right  being  trespassed  on,  but  not  against  children  toddling 
on  the  land  at  the  roadside,  or  against  a  dog  or  kitten  going  on  it. 
If  the  pursuer  wishes  to  exclude  these  things,  he  must  get  the 
means  himself,  and  not  apply  to  Her  Majesty's  judges  for  interdict 
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against  them ; "  and  he  added,  "  There  was  here  no  appreciable 
wrong  apprehended,  or  reason  to  apprehend  any  appreciable  wrong, 
at  the  hands  of  this  cottar." 

We  note  one  or  two  interesting  decisions  relating  to  the  law  of 
reparation.  The  cases  of  Maguire  v.  Busselly  June  10,  1885 
(Second  Division),  and  of  Gorman  v.  Morrison  ^  Son^  June  10, 
1885  (Second  Division),  were  in  the  first  instance  decided  by  the 
same  SheriflF-Substitute,  who  arrived  in  both  at  a  similar  result 
Upon  appeal,  the  Second  Division,  it  will  be  seen,  agreed  with  the 
inferior  judge  as  to  the  former,  and  differed  from  him  in  his 
judgment  upon  the  latter.  In  Maguire^s  case  a  labourer  was 
employed  by  certain  contractors  to  lay  with  concrete  some  build- 
ings. He  was  injured  through  the  negligence  of  another  man 
engaged  under  a  separate  contractor  in  connection  with  the 
plumber  work  of  the  same  buildings.  It  was  held  that  an  action 
brought  by  the  injured  man  against  the  plumber's  master  did  not 
lie  in  respect  of  common  employment.  The  case  was  held  to  be 
settled  by  that  of  Woodhead  v.  The  Grartness  Mineral  Company 
(4  R.  469).  Lord  Moncreiff  dissented  from  that  decision,  and 
apparently  he  holds  the  same  opinion  still.  "  I  have,"  he  says, 
*'on  previous  occasions  taken  the  opportunity  of  expressing  my 
opinion  on  the  matter  at  issue  in  this  case.  But  the  whole 
current  of  decision  has.  been  in  a  direction  opposite  to  the  views  I 
held."  Now  let  the  distinction  between  Maguir^s  case  and  that 
of  Gorman  be  observed.  The  former  was  readily  held  by  the 
Second  Division  to  come  under  the  law  laid  down  in  Woodhead. 
The  SherifiF-Substitute  applied  that  law  to  the  latter  also,  which 
he  held  to  be  in  principle  so  similar  that  he  ordered  the  two  cases 
to  be  debated  together.  But  the  judges  of  the  Court  of  Session 
took  quite  a  different  view,  and  held  that  this  case  did  not  disclose 
any  common  employment.  Now  Gorman  was  a  labourer  employed 
by  the  Caledonian  Railway  Company  at  one  of  their  goods 
stations.  In  what  manner  he  came  to  be  injured  will  appear  from 
the  following  statement  of  Lord  Craighill :  **  While  pursuer  was 
engaged  in  packing  sleepers  at  a  goods  shed  belonging  to  the 
Caledonian  Railway  Company,  he  was  severely  injurea  by  the 
falling  on  him  of  a  number  of  slates  which  were  being  carried  to 
the  roof  of  the  shed  by  the  defenders,  who  had  a  contract  with  the 
Railway  Company  to  ruof  the  shed.  The  question,  then,  under 
these  facts  is, — Is  the  pursuer  to  be  considered  as  connected  with 
the  organization  which  was  engaged  in  the  roofing  of  the  shed  ? 
Now  it  appears  to  me  that  there  was  no  common  orf^auization  at 
all  between  the  contractor's  servants  engaged  in  roofing  the  shed, 
and  the  pursuer  who  was  engaged  in  his  ordinary  employment  of 
the  Railway  Company."  The  other  judges  concurred  in  holding 
the  action  relevant.  A  distinction  has  thus  been  established 
which  would  have   this  effect, — ^If  a   workman   employed  in  a 
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private  Iioase  injured  one  of*  the  ordinary  domestics,  he  would 
render  his  employer  liable  in  damages.  But  if  the  injuries  were 
inflicted  upon  the  workman  of  another  employer  also  engaged  upon 
the  house,  no  action  would  lie  at  the  instance  of  the  injured 
man. 

The  case  of  HamUton  v.  The  Hyde  Park  Foundry  Company^ 
Jane  11,  1885  (Second  Division),  was  an  action  under  the 
Employers'  Liability  Act.  Hamilton  was  foreman  on  a  night- 
shift  of  labourers,  and  upon  this  ground  the  Sheriff  held  that  he 
Mas  not  entitled  to  the  benefit  of  the  statute.  But  the  Court  of 
Session  was  not  disposed  to  adopt  this  view.  Lord  Craighill  said: 
"  If  we  were  to  give  effect  to  this  finding,  we  should,  I  think,  be 
giving  effect  to  a  misreading  of  the  statute." 

In  Clark  v.  Adams^  June  13,  1885  (Second  Division),  an  action 
was  brought  by  a  labourer  against  his  employers  for  damages  for 
injuries  received  in  a  quarry.  It  was  at  common  law.  After  the 
case  had  been  decided  in  favour  of  the  defenders  in  the  Sheriff 
Court,  and  an  appeal  had  been  taken  to  the  Court  of  Session,  it 
was  discovered  that  the  statutory  notice  required  under  the 
Employers'  Act  had  been,  in  point  of  fact,  given  within  the 
requisite  period.  It  was  contended  that  this  discovery  amounted 
to  res  navitery  and  entitled  the  pursuer  to  benefit  by  the  provisions 
of  that  statute.  The  Court  held  that  it  was  now  too  late  thus  to 
alter  the  nature  of  the  action.  The  Lord  Justice-Clerk  said  : 
"The  action  is  one  at  common  law,  and  none  other  was  raised 
within  six  months,  and  therefore  I  think  it  is  not  competent  to 
convert  the  action  into  one  under  the  Employers'  Liability  Act, 
now  that  judgment  has  been  pronounced  in  the  Sheriff  Court  on 
that  footing."  Lord  Craighill  observed :  "  With  regard  te  the 
action  under  the  Act,  there  are  certain  conditions  which  have  to 
be  observed  in  order  to  entitle  the  person  to  recover  damages 
under  it.  The  first  is  giving  notice  of  the  action  within  six  weeks. 
The  second,  the  institution  of  the  action  itself  within  six  months. 
Unless  both  these  conditions  are  attended  to,  a  pursuer  cannot  ask 
the  Court  te  extend  to  him  the  benefit  of  the  statute.  It  is 
admitted  that  this  action  was  not  raised  under  the  statute.  It 
was  admitted  that  it  was  not  intended  to  raise  an  action  under  the 
statute.  But  it  is  said  that  an  action  might  have  been  brought 
under  it,  as  the  notice  required  by  the  statute  had  been  given,  and 
that  in  the  pursuer's  interests  an  action  ought  to  have  been  raised 
under  it,  and  it  is  now  proposed  to  make  such  an  amendment  on 
record  as  will  render  the  action  one  under  the  statute.  But  this 
could  only  do  so  as  from  the  date  at  which  the  amendment  is 
made, — that  is,  long  after  the  expiring  of  the  six  months.  To 
allow  of  an  amendment,  which  is  to  have  such  a  result  as  the 
pursuer  contends  for,  would,  in  my  opinion,  be  to  surrender 
entirely  the  statutory  requirements." 
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In  Held  V.  Mitchellj  Jane  16,  1885  (Second  Division),  we  have 
a  very  peculiar  action  of  damages  for  reparation.  The  pursuer 
along  with  the  defender  and  two  other  men  had  been  engaged  in 
building  a  stack  of  straw.  There  was  some  rough  play,  in  which 
the  pursuer  did  not  join — ^but  he  was  pushed  by  the  defender  off 
the  stack,  and  severely  injured.  There  was  an  entire  absence 
of  anything  like  malice  in  this  act  of  the  defender.  The  Sheriff- 
Substitute  held  him  liable  in  damages.  But  the  Sheriff  (Guthrie 
Smith)  reversed,  holding  that  both  parties  had  been  engaged  in 
a  frolic,  and  that  each  of  them  must  be  taken  to  have  assumed 
the  risk.  The  Court  of  Session  returned  to  the  view  adopted 
by  the  Sheriff-Substitute.  Lord  Young  said :  **  I  think  the 
principle  which  governs  the  case  is  quite  an  obvious  one,  and 
that  we  do  not  require  to  borrow  from  the  law  of  England  or  any 
other  source,  in  order  to  find  it.  When  people  engage  in  a  game 
which  is  dangerous,  or  in  which  accidents  may  happen,  any  player 
taking  part  in  it  takes  on  himself  the  risks  incident  to  being  a 
player,  and  will  have  no  remedy  against  any  one  from  whom  he 
may  receive  injury  in  the  course  of  it,  unless  violence  or  unfairness 
has  been  used  towards  him.  He  takes  the  risks  incident  to  the 
game,  and  the  results  must  remain  where  they  fall.  And  I 
should  say  the  same  principle  would  govern  where  romping 
suddenly  arises  amongst  workmen.  .  .  .  where  there  was  a  romp 
going  on.  I  think  it  is  according  to  the  evidence  that  the  pursuer 
took  no  part  in  it,  and  therefore  that  he  did  not  take  the  risks 
incident  to  it,  and  without  any  fault  on  his  part  nearly  lost  his 
life.  I  think  that  was  attributable  to  the  fault  of  the  d^efender, 
who,  I  think,  attacked  the  pursuer  and  technically  assaulted  him, — 
though  he  did  it  plajrf  ully  and  with  no  bad  intention, — ^for  if  a  man 
playiully  attacks  another  to  make  him  engage  in  sport,  I  think 
that  is  an  assault,  and  if  injury  results,  that  constitutes  an  action- 
able wrong." 

In  Manson  v.  Boimiie,  June  13,  1885  (Second  Division),  the 
Court  was  called  upon  to  consider  whether  a  master  was  justified 
in  dismissing  a  servant,  who  in  consequence  of  illness  had  been 
absent  from  his  service  for  a  considerable  period.  The  pursuer 
had  been  taken  ill  at  the  commencement  of  the  busy  season  in  his 
master's  trade — he  remained  away  for  two  mouths,  when  he 
returned  and  offered  his  services — but  was  refused  in  consequenceof 
his  place  having  been  filled  up  in  the  interval.  The  pursuer  raised 
an  action,  and  contended  that  not  having  received  three  months* 
notice  he  must  be  held  to  have  been  re-engaged  for  another  year 
at  the  time  when  he  became  unwell.  The  case  raised  the  question, 
How  does  a  servant's  incapacity,  arising  from  illness,  anect  his 
master's  obligation  to  retain  him  in  his  service  1  The  Sheriff- 
Substitute,  before  whom  the  case  came,  in  the  first  instance 
decided   against  the   pursuer,   and   his  view    was  subsequently 
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adopted  by  the  judges  of  the  Second  Division.  The  Lord  tfustice- 
Clerk  said  :  ''  Questions  were  raised  as  to  whether  he  (pursuer)  had 
had  sofficient  notice,  but  I  think  on  the  facts  this  need  not  be 
considered.  The  main  Question  then  which  arises  is,  Whether 
the  two  months'  absence  trom  work  was  a  breach  of  the  contract? 
I  am  of  opinion  that  it  was,  because  continuance  of  service  is  the 
essence  of  the  contract;  and  thoDgh,  perhaps,  it  was  hard  upon  the 

Earsuer,  yet  as  for  two  months  he  had  to  be  absent  from  service, 
is  master  was  entitled  to  consider  it  at  an  end.  It  is  quite  true 
that  it  was  no  fault  of  the  pursuer's  that  he  was  unable  to  discharge 
his  obligation  under  the  contract,  but  still  the  counterpart  of  the 
defender's  obligations  was  the  pursuer's  attendance  at  the  shop 
and  the  services  for  which  his  employer  bargained,  and  if  these 
were  not  fulfilled  then  there  was  a  oreach  of  contract.  There  is, 
I  think,  no  doubt  but  that  a  Court  of  law  will  give  redress  against 
a  tyrannical  and  extravagant  use  of  such  a  principle,  but  still  that 
is  the  principle  which  governs  the  matter." 

The  circumstances  in  the  case  of  LogarCs  Trustees  v.  Beidj  June 
13,  1885  (Second  Division),  were  rather  peculiar.  Logan  had 
gifted  to  the  defender  a  box  in  the  Theatre  Royal,  Edinburgh. 
At  this  time  the  defender  acted  as  his  law-agent  and  prepared  the 
deed  of  gift  in  that  capacity,  which  bore  to  be  granted  for  certain 
good  causes  and  considerations.  The  defender  subsequently  ceased 
to  be  Logan's  agent,  but  continued  to  make  use  of  the  box  with 
the  knowledge  of  the  donor,  who  never  expressed  to  him  any 
intention  of  revoking  the  gift.  After  Logan's  death  his  represen- 
tatives executed  a  deed  of  revocation,  and  brought  an  action  of 
declarator  to  enforce  this  step.  The  defender  contended  that  as 
Logan  had  acquiesced  in  what  he  had  done  after  the  relation  of 
agent  and  client  ceased  between  them,  his  representatives  had  now 
no  right  to  revoke.  The  Lord  Ordinary  decided  against  him,  upon 
the  ground  that  Logan  after  he  had  ceased  to  be  the  defender's 
client,  had  never  confirmed  this  gift  made  to  his  former  agent. 
Upon  the  subject  of  confirmation  Lord  McLaren  said :  '*  I  do  not 
think  that  express  confirmation  by  deed  or  writing  is  necessaiy  to 
raise  such  a  bar.  There  may  be  virtual  confirmation  by  acts  which 
are  inconsistentwith  the  supposition  that  the  grantee  stood  upon  his 
right  of  challenge."  In  the  Inner  House  the  majority  of  the  judges 
took  the  view  of  the  Lord  Ordinary.  They  held  that  loolung  to 
the  circumstances  under  which  the  gift  was  made,  something  more 
was  necessary  as  a  confirmation  of  that  gift  than  the  facts  which 
the  defender  was  able  to  allege.  Lord  Kinnear  said :  ''  I  think  it 
is  impossible  to  hold  that  the  mere  abstinence  for  several  years  on 
the  part  of  the  donor  to  make  any  direct  challenge  of  the  use 
whicn  the  donee  so  made  of  the  right,  necessarily  infers  an 
intention  to  leave  him  in  the  enjoyment  of  a  permanent  right." 
The  Lord  Justice-Clerk  formed  the  minority.     In  the  first  place, 
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he  rather  considered  that  such  a  gift,  not  for  gain,  but  a  means  of 
recreation  and  enjoyment,  might  fairly  be  made  even  where  the 
relation  of  agent  and  client  existed,  and  he  would  not  allow  that 
all  the  dicta  of  the  English  judges  upon  the  subjects  of  gifts 
between  agent  and  client  were  necessarily  for  our  guidance.  In 
the  second  place,  he  was  clear  that  the  subsequent  actings  of 
the  donor  barred  his  representatives  from  any  revocation.  "  In  my 
apprehension,  even  upon  the  strictest  view  of  the  authorities  that 
have  been  quoted  to  us,  the  five  years  that  have  elapsed  after 
Mr.  Reid  ceased  to  be  Mr.  Logan's  agent  amounted  to  a  confir- 
mation, and  could  amount  to  nothing  else,  of  the  grant  that  had 
been  given.*' 
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Donald  M*Leod  Smith,  Advocate.  —  As  time  brings  for 
the  most  of  the  human  race  only  a  succession  of  frequent  wars  and 
disease,  with  a  never  broken  accompaniment  of  poverty,  it  excites 
no  surprise  that  life,  though  sometimes  bringing  success  and  happi- 
ness to  the  weakest  of  mortals,  should  often   bring  sorrow  and 
misfortune  on  the  best  and  strongest.    If  any  one  deserved  well  of 
fortune,  it  was  the  late  Donald  M'Leod  Smith.    Sincere  in  friend- 
ship, ardent  in  duty,  setting  a  high  standard  before  him  and  acting 
up  to  it, — honourable,  refined,  and  cultivated, — unsparing  in  his 
trouble  for  the  good  of  others,  he  seemed  to  have  every  quality 
which  should  have  led  to  a  happy  life.     And  so,  doubtless,  for  many 
years  his  life  was  ;  but  his  mind  was  such  that  it  inevitably  made 
darker  the  gloom  of  those  shadows  which  at  times  must  fall  on  the 
lives  of  all  of  us.     The  parting  with  those  that  are  dearest  to  us, 
which  to  all  comes  sooner  or  later,  came  to  him  in  a  specially  sad 
manner ;  and  the  loss  of  his  only  daughter,  and  afterwards  of  his 
wife,  brought  to  him  long  fits  of  despondency.    A  certain  restless- 
ness, which  had  always  attached  to  him,  seems  in  the  end  to  have 
developed  into  sleeplessness ;  and  insomnia  wears  out  any  frame. 
He  was  one  who  seemed  even  to  the  last  so  strong  both  of  mind 
and  body,  that  signs,  which  in  one  more  weakly  constituted  would 
perhaps    have  excited  alarm,  passed  unnoticed,  and  death  came 
with   appalling    suddenness.      So  frail   is   the   strength  of   the 
strongest,  so  soon  are  all  hopes  quenched,  in  so  utterly  unexpected 
a  form  does  the  direst  disaster  come  : — 

'*  Tu  ne  qnsesieris,  scire  nefas,  quern  mihi,  quern  tibi, 
Finem  di  dederint" 

Coming  of  a  family  holding  a  respectable  position  in  the  middle 
lasses  in  the  north  of  Scotland,  the  late  Donald  M'Leod  Smith 
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(who  was  bom  at  Thurso  in  1820)  received  the  thorough  education 
which  the  grammar  schools  of  the  Scottish  burghs  of  half  a  century 
ago  could  impart.  When  of  age,  he  passed  as  solicitor,  and  began 
practice  in  Golspie,  in  the  county  of  Sutherland,  where  he  also 
became  a  bank  agent.  Dissatisfied  with  the  somewhat  narrow 
sphere  of  usefulness  which  this  position  opened  to  him,  he  left  it, 
and,  after  some  time  spent  in  the  study  of  the  higher  branches  of 
the  law,  at  the  University  of  Edinburgh,  he  passed  at  the  Scottish 
Bar,  in  1853.  The  nine  years  which  he  subsequently  spent  in 
Edinburgh  were  probably  tne  happiest  of  his  life.  It  was  the  time 
of  his  marriage,  and  the  time  of  his  making  many  friendships 
which  death  only  could  break.  These  friendships,  with  one  or  two 
exceptions,  were  not  made  among  those  members  of  the  legal  pro- 
fession who  devoted  themselves  the  most  exclusively  to  it.  His  turn 
of  mind  was  always  speculative  and  literary  rather  than  practical 
and  legal.  Great  success  in  his  profession,  as  measured  by  amount 
of  practice,  was  a  thing  which  he  hardly  coveted,  and  did  not 
attain.  His  mind  fitted  him  more  for  the  position  of  judge 
than  that  of  practitioner,  and  accordingly,  almost  at  the  first 
opportunity  which  offered,  he  made  the  exchange  of  sphere, 
and  became,  in  1862,  Sheriff-Substitute  of  Elgin.  In  this  country 
there  may  now  be  descried  some  few  signs,  that  if  one  chooses 
to  begin  with  one  of  the  ^ower  judgeships,  his  career  is  not  neces- 
sarily held  to  be  entirely  closed ;  but  in  those  days  it  was  not  so. 
Whatever  hopes  the  more  sanguine  might  entertain  about  merit 
bringing  promotion,  invariable  disappointment  followed;  and  it  was 
solely  to  the  sense  of  duty  of  the  occupant  of  the  office  of  resident 
Sheriff  that  the  country  appealed  for  anything  beyond  the  mere 
routine  performance  of  duty.  With  Sheriff  Smith  this  appeal  was 
not  made  in  vain.  For  the  three  and  twenty  years  during  which 
he  filled  the  position  of  county  judge,  he  spared  no  trouble  to 
master  both  the  facts  and  the  law  of  the  cases  brought  before  him. 
His  labour  was  unstinted,  and  his  legal  reading  varied  and  extensive. 
In  one  way  he  had  his  reward.  No  man  could  have  been  more  liked 
or  respected  by  the  practioners  in  his  Court  or  by  the  public  of 
his  Sheriffdom.  That  he  was  honourable,  straightforward,  and 
impartial,  went  without  saying ;  but  be  had  so  thorough  a  desire  to 
perform  his  often  difiicult  and  necessarily  unpopular  duties  in 
a  kindly  and  considerate  manner,  that  the  respect  in  which  he 
was  held  was  largely  mingled  with  affection  ;  and  there  was  many 
a  sincere  mourner  over  his  untimely  end. 

His  professional  duties  left  him  a  good  deal  of  leisure,  which 
Mras  filled  mostly  with  literary  studies.  The  amount  of  actual 
literary  work  which  he  did  was  considerable,  but  somewhat  de- 
sultory :  a  leisure  which  is  liable  at  any  moment  to  interruption 
being  scarcely  capable  of  being  occupied  to  full  profit.  To  theology, 
his  mind,  probably  as  a  result  of  early  training,  had  a  strong  bent, 
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and  be  found  congenial  occnpation  in  editing  a  volume  of  the  late 
Dr.  Robert  Lee's  sermons,  and  in  making  a  new  translation  from 
tbe  French  of  the  Song  of  Solomon.  In  periodical  literature,  he 
wrote  articles  for  the  Westminster  Review  and  for  the  Journal  of 
Jurisprudeneej  some  of  which  attracted  attention  and  affected 
legislation.  And  much  that  he  did  was  done  for  the  benefit  of 
his  friends,  whom  it  hardly  needs  saying  he  was  always  most  ready 
to  help.  The  proofs  of  the  first  edition  of  Dove  Wilson's  Sheriff 
Court  Practice  were  read  by  him  throughout,  and  from  him  its 
author  received  many  valuable  suggestions.  To  other  works  he 
rendered  somewhat  similar  help ;  but,  as  can  hardly  be  holped,  with 
a  leisure  not  under  command,  and  unaccompanied  by  affluence, 
the  filling  of  it  took  more  the  shape  of  self-cultivation  and  intellect- 
ual exercise,  than  of  doing  work  to  be  submitted  to  the  public. 
His  fault  was  over-refinement  and  elaboration,  and  while  he  was 
in  search  of  too  high  and  enduring  an  ideal,  many  things  which  it 
might  for  the  time  have  done  some  good  to  publish,  were  lost. 

in  the  public  life  of  his  Sheriffdom  he  took  an  active  but  very 
unostentatious  part.  His  principal  services  were  given  to  those 
educational  institutions,  of  which  his  position  made  him  a  trustee. 
His  views  as  an  educational  reformer  were  broad  and  enlightened. 
In  party  politics  he  took  little  interest,  and  it  was  only  to  his  most 
intimate  triends  that  he  spoke  on  political  subjects.  An  election- 
eering agent  would  have  had  some  difficulty  in  classifying  him— 
views  of  extreme  boldness  on  some  points  being  accompanied  by 
much  conservatism.  In  society  he  did  not  take  much  part,  for 
though  his  manner  was  frank  and  pleasant  to  every  one,  he  was 
naturally  of  a  somewhat  retiring  disposition, — which  the  circum- 
stances of  his  life  rather  tended  to  increase  than  diminish  as 
time  went  on.  He  lacked  entirely,  both  in  public  and  in  private 
life,  the  art  of  ''  putting  himself  in  evidence,"  which  some  cultivate 
with  such  advantage  to  their  prospects  and  reputation.  Perhaps, 
in  this  busy  world  of  ours,  remembrance  of  him  must  pass  away 
before  long,  but  the  memory  of  one  so  genuine  and  kind  will 
fade  neither  with  the  old  Edinburgh  friends,  now  few  and  far 
between,  nor  with  those  who  first  learned  to  know  him  as  the  rx\y 
right  and  independent  judge. 
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APPOINTMENTS. 

As  anticipated  in  our  last  namber,  Mr.  John  Hat  Athol 
Macdonalp,  Q.C.,  LL.D.,  has  been  appointed  Her  Majesty's 
Advocate  for  Scotland;  and  Mr.  James  Peter  Bannerman 
Robertson  has  been  made  Solicitor-General.  Mr.  Macdonald 
was  called  in  1859,  and  has  held  successively  the  appointments 
of  Sheriff  of  Ross,  Solicitor-General  under  the  last  Conservative 
administration,  Sheriff  of  Perthshire,  and  Dean  of  the  Faculty  of 
Advocates.  Mr.  Robertson  was  called  in  1867,  and  has  distin- 
guished himself  by  a  very  brilliant  career  at  the  Bar.  The  Lord 
Advocate  and  Solicitor-General  presented  their  commissions  to 
the  Court  on  the  7th  ult.,  and  were  assigned  their  seats  within  the 
Bar. 

■ 

The  Rieht  Hon.  John  Blair  Balfour,  Q.C.,  has  been 
unanimously  elected  as  their  Dean  by  the  Faculty  of  Advocates, 
and  was  introduced  to  the  Court  by  the  Solicitor-General  on  the 
14th  ult. 

Mr.  William  Ellis  Gloag  (1853),  Sheriff  of  Stirlingshire, 
has  been  appointed  to  the  Sheriffship  of  Perthshire,  vacant  by 
the  resignation  of  the  Lord  Advocate. 

Mr.  James  Muirhead  (1857),  Sheriff  of  Chancery,  has  been 
appointed  Sheriff  of  the  counties  of  Stirling  and  Dumbarton^  in 
succession  to  Mr.  Gloag. 

Mr.  Charles  James  Pearson,  Advocate  (1870),  has  been 
appointed  Sheriff  of  Chancery. 

Vacation  Arrangements. — Autumn  Vacation,  1886. 

BUl'Chamber  Roster, — The  following  is  the  rotation  of  Judges 
in  the  Bill-Chamber  during  Vacation  : — 

Monday,  July  20,  to  Sat.,  July  25 — Lord  Shand. 


„  27,  „  Aug.  8 
Aug.  10,       „         „     22 

„  24,  „  Sept.  5 
Sept.    7,       „        „     19 

„  21,  „  Oct.  3 
„       Oct.    5,  to  Meeting  of  Court, 


9f 
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Lee. 
Fraser. 

KiNNEAR. 

Tratner. 
Shand. 
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Box-Days. 

The  Lords  appoint  Thursday,  the  20th  day  of  August,  and 
Thursday,  the  17th  day  of  September,  to  be  the  Box-Days  in  the 
ensuing  Vacation. 

The  Lord  Ordinary  on  the  Bills  will  sit  in  Court  on 
Wednesday,  26th  August,  and  Wednesday,  23rd  September, 
each  day  at  eleven  o'clock  forenoon,  for  the  disposal  of  motions 
and  other  business  falling  under  the  93rd  section  of  "  The  Court  of 
Session  Act,  1868;"  and  Bolls  will  be  taken  up  on  Monday, 
24th  August,  and  Monday,  21st  September,  between  the  hours 
of  eleven  and  twelve  o'clock. 

Autumn  Circuits,  1885. 

South, 

The  Lord  Moncreiff,  Lord  Justice-Clerk,  and  Lord  Adam. 

Ayr — ^Tuesday,  15th  Septeml>er,  at  twelve  o'clock. 
Dumfries — Friday,  18th  September,  at  eleven  o'clock. 
Jedburgh — Tuesday,  22nd  September,  at  eleven  o'clock, 

JaVies  Wallace,  Esq.,  Advocate-Depute. 

^NEAS  MACBEANy  Clerk. 

North. 
Lords  Young  and  Craighill. 

Perth — ^Tuesday,  15th  September. 
Dundee — ^Thursday,  17th  September, 
Inverness — ^Tuesday,  6th  October. 
Aberdeen — Friday,  9th  October. 

D.  M'£j£CHNiE,  Esq.,  Advocate-Depute. 

Horace  Skeete,  Clerk. 

West. 

Lords  Mure  and  M'Laren. 

Inveraray — ^Tuesday,  25th  August,  at  eleven  o'clock. 
Glasgow — ^Thursday,  27tli  August,  at  half-past  ten  o'clock. 
Stirling — ^Tuesday,  1st  September. 

John  Rankinb,  Esq.,  Advocate-Depute. 

J.  M.  M'CosH,  Clerk. 

What  were  known  in  the  House  of  Commons  as  the  "  Accelera- 
tion Clauses  "  of  the  Sedistribution  of  Seats  Bill  appear  in  the 
Redistribution  of  Seats  Act,  1885,  as  sees.  29  to  34,  which  are 
grouped  together  in  Part  IH.    By  sec.  29  any  judge  in  chambers 
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after  the  6th  of  September  maj  appoint  a  sufficient  number  of 
dalj  qualified  revising  barristers,  in  addition  to  those  already 
appointed,  if  it  be  made  to  appear  to  him  '^  that  the  lists  of  voters 
for  any  parliamentary  county  or  borough  cannot  be  revised 
within  the  period  fixed  by  the  Act,  by  reason  of  the  insufficient 
number  of  barristers/'  fey  sec.  30  "the  lists  are  to  be  revised 
between  the  8th  of  September  and  the  8th  of  October,  both 
inclusive.  By  the  same  section  the  printed  register,  when 
revised,  is  to  be  delivered  to  the  returning  officer  on  or  before 
the  7th  November,  and  **  shall  be  the  register  of  persons  entitled 
to  vote  ....  at  any  election  which  takes  place  after  that  day, 
or  if  this  present  Parliament  is  not  dissolved,  then  after  the  date 
of  sach  dissolution,  and  before  the  1st  January  1887.*'  It  is 
further  provided  that  a  court  or  courts  of  the  High  Court  of 
Justice  shall  sit  for  the  purpose  of  hearing  registration  appeals 
"  forthwith  after  the  fourth  day  of  the  Michaelmas  Sittings,'  and 
that  those  appeals  shall  be  heard  '^  continuously  and  without 
delay."  Moreover,  in  sec.  5  of  the  Ballot  Act,  1872,  the  1st  day 
of  October  is  substituted  for  the  1st  day  of  November  as  respects 
the  date  at  which  orders  relating  to  polling  districts  apply  to 
registers  of  voters.  Sees.  31  and  32  make  corresponding  pro- 
visions for  Scotland  and  Ireland.  Sec.  33  contains  various 
definitions,  amongst  them  the  curious  one  that  "the  present 
year"  means  1885,  and  sec.  34  temporarily  repeals  **  inconsistent 
provisions."  Parliament,  therefore,  has  done  all  that  it  can  to 
accelerate  the  general  election,  but  it  rests  with  the  Crown  alone, 
subject  only  to  the  control  of  the  Septennial  Act,  to  determine 
the  date  of  the  dissolution,  and  consequently  of  the  general 
election ;  and  although  Her  Majesty  would  not  be  advised  to  do 
anything  so  practically  absurd  as  to  dissolve  before  the  new 
registers  shall  have  been  formed  in  fact,  a  dissolution  before  that 
period  would  be  perfectly  valid  in  law. — Law  Times. 

Shady  Solicitors'  Clerks. — By  a  Barrister, — Of  course  there  are 
clerks  and  clerks.  Every  one  knows  Mr.  Lowton,  the  clerk  to 
Mr.  Perker,  and  Mr.  Jackson,  the  clerk  to  Messrs.  Dodson  & 
Fogg ;  they  are  types  of  an  order  which  has  more  grades  than 
any  other.  Mr.  Swivelcomb,  too,  is,  and  long  has  been,  managing 
clerk  to  the  eminent  firm  of  Pierce,  Prickett,  Bodkin,  Drill,  & 
Pierce,  of  Lincoln's  Inn  Fields.  Mr.  Swivelcomb  is  himself  a 
fully  certificated  solicitor.  He  is  a  ponderous  man,  with  gold  eye- 
glasses and  double-breasted  coat.  He  takes  a  percentage  from 
the  firm  on  all  the  business  that  he  personally  superintends.  His 
son  will  shortly  be  called  to  the  bar.  His  daughters  have  taken 
art  prizes  at  South  Kensington.  One  day  he  will  come  back  to 
the  office  to  find  himself  a  partner  in  the  firm.  Meantime,  he 
has  a  semi-detached  villa  at  Battersea,  and  grows  his  own 
cucumbers. 
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But  it  is  not  of  these  we  speak.  The  shady  clerk  of  modern 
times  is  a  very  humble  personage,  although  he  makes  it  a  point  to 
claim  for  himself  saperior  astuteness.  His  wages  may  average 
from  eighteen  to  perhaps  thirty-five  shillings  a  week,  and  he  sup- 
plements his  income  by  irregular  methods.  At  Christmas  time, 
for  instance,  he  will  go  the  round  of  the  Temple,  and  will  ask  for 
his  Christmas  box  as  calmly  as  if  he  were  the  postman  or  the  night 

Sorter.     Whenever  he  comes  down  with  anything  like  a  brief  in 
is  charge,  whether  accompanied   by  a  cheque   or  not,  he  will 
suggest  tnat  he  might  easily  have  ta^en  it  to  somebody  else.    His 
chief  duty,  however,  is  to  tell  any  lie,  and  to  run  any  risk  in  behalf 
of  his  temporary  employer.     If,  for  instance,  he  discerns  a  client 
who  has  come  to  claim  money  due,  then  nothing  is  easier  than  to 
say  that  ^*  the  Governor  is  down  at  Cardiff  on  a  big  mining  arbi- 
tration, and  will  not  be  back  till  Tuesday."     Lies  of  this  kind  are 
said  to  be  easy.     They  are  little,  if  at  all,  more  difficult  than  the 
Russian  alphabet.     It  is  another  matter  when  the  solicitor's  clerk 
has  actually  to  risk  his  liberty,  as  when,  for  example,  he  has  to 
swear  an  affidavit.     It  is  a  singular  fact  that,  whenever  a  risky 
affidavit  is  brought  before  the  attention  of  the  judges,  it  will  always 
be  found  that  it  has  been  sworn  by  Mr.  John  Smith,  clerk  to 
Messrs.  Blank,  of  Long  Acre.    The  amount  of  perjury  committed 
annually  by  clerks  of  this  class  is  something  very  much  larger  than 
might  be  supposed.    They  carry  on  much  the  same  mode  of  life 
as  that  which  used  to  be  plied  by  the  old  professional  bails,  who 
loitered  about  the  gateway  at  Sergeant's  Inn  in  Fleet  Street,  and 
were  always  ready,  in  consideration  of   half-a-crown,  to  become 
your  bail,  and  to  swear  that  they  were  worth  any  amount  of  money. 
It  is  an  old  Joke  that  a  lawyer's  clerk  of  this  stamp  is  always  ready 
to  bet  you  half-a-crown  upon  any  event,  or  if  that  does  not  suit 
you,  to  make  an  affidavit.     But  there  is  a  memorable  instance  in 
the  case  of  an  old  solicitor,  who  did  not  die  fifty  years  ago,  and  to 
whom  his  clerk  brought  an  affidavit  to  be  sworn  to  by  him.    The 
old  man  looked  through  the  affidavit,  raised  his  eyebrows,  and  then, 
with  a  long,  low  whistle,  exclaimed  emphatically,  "  I  shall  not  swear 
all  this.    I  don't  remember  enough  about  it.    William  1  go  you  at 
once  and  swear  it.     I  cannot  be  troubled  with  these  trifles." 

But  a  solicitor's  clerk,  whose  master  has  a  large  amount  of  small 
business,  and  no  capital  with  which  to  carir  it  on,  has  far  too  much 
on  his  hands  to  allow  him  to  waste  valuable  time  over  an  ordinary 
affidavit.  He  has  to  be  rushing  about  for  a  considerable  portion 
of  the  day  at  Judge's  Chambers,  when  he  goes  into  action  with  a 
conscience  as  utterly  unshackled  as  that  of  a  Russian  general.  If 
counsel  has  not  been  briefed,  and  he  wants  to  gain  a  day,  he  must 
declare  upon  his  honour  that  the  brief  was  delivered  last  night, 
and  that  his  counsel  has  disappointed  him.  He  used  to  be  able  to 
make  a  splendid  affidavit,  and  support  it  by  his  own  evidence,  as 
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to  the  means  of  a  debtor,  against  whom  an  order  is  wanted.  He 
is  also  excellent  in  all  such  minor  matters  of  trickery  as  are 
involved  in  Interpleader  or  Fieri  facias.  Unless,  indeed,  he  is 
sharp  in  these  matters,  he  will  very  soon  find  himself  out  of 
employment.  This  kind  of  work  will  take  up  all  his  time  from 
nine  in  the  morning  until  seven  at  night.  He  is  then  despatched 
by  his  employer  on  a  congenial  little  round  in  the  suburbs,  in  the 
course  of  which  he  has  to  serve  writs  and  notices  in  bankruptcy, 
get  up  evidence,  and  keep  his  eyes  open  to  see  whether  furniture 
is  being  removed,  and^o  make  other  such  hole-and-corner  investi- 
gations. 

Sometimes  he  never  gets  beyond  this  stage;  at  others  he 
blossoms  into  a  higher  development,  and  starts  on  his  own  account. 
He  hangs  about  public-houses,  and  entraps  people  who  have  a 
grievance.  These  poor  folk  he  introduces  to  a  solicitor,  to  whom 
for  the  nonce  he  acts  as  clerk,  and  with  whom  he  divides  the 
plunder.  After  having  thus  for  a  few  years  sailed  under  letters 
of  marque,  he  usually,  ends  by  getting  possessed  with  the  idea  that 
he  is  entitled  to  practise  on  his  own  account.  This  misapprehen- 
sion is  apt  to  bring  him  into  serious  trouble.  In  any  case,  his  end 
is  always  more  or  less  ignominious.  The  usual  close  of  his  days  is 
that  01  a  man  in  possession,  a  post  for  which  his  knowledge  of 
Interpleader  practice,  his  general  readiness  to  forget  what  has 
happened,  and  to  remember  what  has  not  happened,  and  his  reck- 
less enthusiasm  for  making  any  affidavit  that  may  be  recmired 
ufion  a  momentary  emergency,  eminently  qualify  him. — rump 
Court. 

Eels  and  Acts  of  Parliament, — If  a  coach  and  four  can  be  driven 
through  an  Act  of  Parliament,  surely  an  eel  can  wriggle  through, 
especially  in  these  days,  when  we  seldom  have  a  new  statutory  net, 
but  are  forced  to  be  content  with  several  old  nets  more  or  less 
skilfully  joined  together,  patched,  and  mended.  The  Birmingham 
magistrates,  however,  have  tenacious  fingers,  for  they  have,  subject 
to  a  case  for  the  High  Court,  convicted  a  fisherman  of  catching 
eels  out  of  the  season.  The  Freshwater  Fisheries  Act,  1878  (41 
and  42  Vict.  c.  39,  s.  11),  provides  a  close  time  for  "freshwater 
fish,"  which  it  defines  as  "  all  kinds  of  fish  (other  than  pollan, 
trout,  and  char)  which  live  in  fresh  water,  except  those  kinds 
which  migrate  to  and  from  the  open  sea."  Now,  the  eel,  like  the 
salmon,  does  migrate  to  and  from  the  open  sea ;  so  that  the  Act 
does  not  catch  him.  In  1884,  however,  an  amending  Act  was 
passed  (47  Vict.  c.  11),  which  provides  that,  'Mn  the  construction 
of  this  Act,  the  expression  *  freshwater  fish '  means  any  fish  living 
permanently  or  temporarily  in  fresh  water,  exclusive  of  salmon. 
This,  of  course,  includes  the  eel ;  and,  as  the  Act  of  1884  is  to  be 
read  with  the  Act  of  1878,  the  magistrates  jumped  to  the  conclu- 
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sion  that  the  new  definition  applied  to  both  Acts,  and  made  short 
work  of  the  eel.  Let  us,  however,  do  the  creature  full  justice. 
No  provision  that  tlie  two  Acts  are  to  be  read  together  can  con- 
vert the  words  "  this  Act "  in  the  defining  clause  of  the  Act  of 
1884  into  "both  Acts,"  so  as  to  include  the  Act  of  1878.  The 
definition  in  the  Act  of  1884  is  intended  to  be  applied  to  the 
oflFence  created  by  section  1  of  that  Act,  namely,  fishing  with  nets 
of  a  mesh  of  unlawful  smallness ;  and,  if  the  mending  had  intended 
the  new  definition  to  apply  to  the  existing  Act,  it  would  have  said 
so.     The  eel,  therefore,  appears  to  slip  through. — LfW)  Journal. 


Sije  Scotttsb  l.atD  iHagajtne  anb  Sijertff  Court  i&eporter. 


SHERIFF  COURT  OF  CAITHNESS. 
Sheriff-Sabstitute  Harper. 

Crawford  Noble,  Owner  of  Miss  RobertSy  v,  James  Brims, 

Clerk  of  Sapply. 

LiaJbiUty  of  county  or  burgh  for  damage  by  riot  to  a  trawling 
steamer  lying  in  a  harbour — Act  3  Geo,  IV.  c.  33 — HHiai  a  bwrgh 
under  it. — ^The  circnmstances  in  which  these  questions  were  raised  are 
explained  Iq  the  following  interlocutor,  in  which  the  pursuer,  after 
consulting  counsel,  has  acquiesced : — 

"  Wick^  2Gth  May  1885. — Having  heard  parties'  procurators  and 
made  avizandum  with  the  debate  and  process :  Finds,  in  fact,  that  (1) 
Pulteneytown  is  not  a  burgh  within  the  meaning  of  the  Statute  3 
Geo.  lY.  c.  33,  and  parties  agree  in  stating  that  Pulteneytown  Harbour 
is  within  the  County  of  Caithness ;  (2)  the  defender  is  sued  as  Clerk  of 
Supply  of  the  said  county,  and  the  action  is  laid  upon  the  said  statute, 
and  also  at  common  law  :  Finds,  in  law,  the  action  cannot  be  maintained 
either  upon  the  said  statute  or  at  common  law  :  Therefore  sustains  the 
defender's  third  plea  in  law,  dismisses  the  action,  and  decerns :  Finds  the 
defender  entitled  to  expenses ;  allows  an  account  thereof  to  be  lodged, 
and  when  lodged,  remits  the  same  to  the  auditor  of  Court  to  tax  and 
report,  and  decerns.  (Signed)        £.  Erskine  Harper. 

"  Note. — ^The  action  is  for  recovery  of  compensation  for  loss  alleged 
to  have  been  sustained  from  damage  done  to  the  trawler  or  ship  Miss 
Roberts  by  the  acts  of  an  unlawful,  riotous,  and  tumultuous  assembly  of 
persons  in  Pulteneytown  Harbour  in  March  last ;  and  it  is  laid  upon  the 
Statute  3  Geo.  lY.  c.  33,  and  also  at  common  law. 

^'By  the  said  statute  it  is  enacted  Uhat  in  every  case  where  any 
damage  or  injury  shall  be  done  to  any  church,  chapel,  or  building  for 
religious  worship,  or  to  any  house,  shop,  or  other  building  whatsoever,  or 
any  fixtures  attached  thereto,  or  any  furniture,  goods,  or  commodities 
therein,  by  the  act  or  acts  of  any  unlawful,  riotous,  or  taffloltuons 
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assembly  of  persons,  or  by  the  act  or  acts  of  any  person  or  persons 
engaged  in,  or  making  part  of,  snch  unlawful,  riotous,  or  tumultuous 
assembly,  the  party  injured  or  damnified  thereby  shall  be  entitled  to 
recorer  full  compensation  for  the  loss  or  injury  by  summary  action 
against  the  Town-Clerk  of  the  city  or  burgh  within  which  the  loss  or 
iojnry  shall  have  been  sustained,  or  the  Clerk  of  Supply  of  the  county  or 
stewartry  wherein  the  loss  or  iigury  shall  have  been  sustained,  if  the  same 
shall  not  have  been  within  any  city  or  burgh '  (sec.  1 0). 

^^  The  pursuer  avers  that  Pulteneytown  Harbour  is  not  within  any  city 
or  burgh,  while  the  defender  avers  that  Pulteneytown,  within  which  it  is, 
is  a  burgh  within  the  meaning  of  the  statute. 

^^  The  statute  does  not  contain  any  definition  of  the  word  burgh,  and 
the  defender  does  not  aver,  and  did  not  in  the  debate  maintain,  that 
Pulteneytown  is  a  burgh  in  any  of  the  senses  in  which  the  word  is  com- 
monly employed,  as  indicating  a  Royal  Burgh,  a  Burgh  of  Barony  or 
of  Regality,  or  Parliamentary  Burgh,  a  Burgh  incorporated  by  Act  of 
Parliament,  or  a  Burgh  under  the  Act  13  and  14  Yict.  c.  33,  or  the  Act 
25  and  25  Vict.  c.  101. 

^'  Parties  state  (joint  minute,  No.  7  of  process)  that  in  Pulteneytown 
there  was  '  no  municipal  or  police  authority  separate  from  the  County  of 
Caithness '  prior  to  the  Act  7  and  8  Yict.  c.  52  :  an  Act  for  inter  alia 
^  enlarging  and  improving  the  harbour  of  Pulteneytown  in  the  County  of 
Caithness,  and  for  lighting,  cleansing,  and  improving  the  said  town,  and 
better  supplying  the  same  with  water ; '  and  that  the  affairs  of  Pulteney- 
town are  administered  under  the  Act  and  the  Acts  20  and  21  Yict.  c.  93 
(the  Pulteney  Harbour  Act,  1857),  25  and  26  Yict.  c.  180  (the  Pulteney 
Harbour  Amendment  Act,  1862),  and  42  and  43  Yict.  c.  149  (Pnlteney 
Harbour  Act,  1879).  But  by  none  of  these  Acts  is  Pulteneytown  con- 
stituted a  burgh,  and  in  none  of  them  is  it  so  called.  Under  the  first- 
mentioned  of  them  the  Commissioners  of  Pulteneytown  have  indeed 
certain  powers  similar  to  some  of  the  powers  of  Commissioners  under 
the  Acts  13  and  14  Yict  c.  33,  and  25  and  26  Yict  c.  101,  and  the 
term  burgh  is  in  those  Acts  applied  to  populous  places  as  well  as  to 
barghs  proper ;  but  it  is  only  to  such  populous  places  as  have  had  their 
boundaries  fixed  under  either  of  the  Acts  that  the  term  is  so  applied. 
Besides,  even  had  Pulteneytown  been  a  ^  populous  place '  or  bnrgh  under 
either  of  these  Acts,  it  is  extremely  questionable  if  the  meaning  of  the 
word  burgh  in  the  Statute  3  Geo.  lY.  c.  33  could  have  been  so  stretched 
as  to  cover  that  case. 

^'  The  contention  of  the  pursuer  is  that  the  Miss  Hoberts,  when  assailed 
in  Polteneytown  Harbour,  as  alleged,  was  a  ^building'  under  the 
statute  and  within  the  County  of  Caithness ;  or  otherwise,  that  Pnlteney- 
town  Harbonr  is  a  building,  and  that  a  vessel  therein  is  goods  or  a 
commodity  in  a  building.  It  is  manifest^  from  the  terms  of  the  statute, 
that  provision  is  not  made  for  compensation  being  given  in  ev^ry  case  of 
damage  done  by  a  riotous  assembly.  For  example,  compensation  for 
snch  damage  to  animals  or  goods  on  a  street  or  road,  or  to  standing 
crops,  or  to  farm  implements  in  field,  is  plainly  not  provided  for.  It  is 
to  be  taken,  then,  that  the  legislature  intended  to  limit  the  application  of 
the  statute;  which  is,  therefore,  to  be  construed,  if  not  with  the  rigour 
that  is  to  be  used  in  interpreting  a  penal  statute,  or  one  in  restraint  of 
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natural  liberty,  yet  so  as  not  to  extend  it  to  a  case  to  which  it  seems 
probable  it  was  not  intended  to  apply.  Now,  the  buildings  specified  Id 
the  statute — church,  chapel,  house,  shop— are  buildings  erected  upon 
and  fixed  in  the  soil,  bnilding^s  permanently  located  in,  and,  in  a  sense, 
incorporated  with  the  city,  burgh,  or  county  in  which  they  are;  hot  a 
ship  temporarily  in  harbour,  if  it  can  with  any  propriety  at  all  be  called 
a  building,  is  one  entirely  different  from  those  mentioned  both  in 
character  and  situation.  It  is  said,  however,  that  a  ship  is  covered  by 
the  words  '  other  building  whatsoever ; '  but  surely,  if  the  legislature  bad 
intended  to  provide  for  compensation  in  the  case  of  damage  to  so  special 
and  distinct  a  kind  of  property  as  a  ship,  a  ship,  as  well  as  a  house  or 
shop,  would  have  been  mentioned.  Certainly,  if  one  wished  to  speak 
of  ships  in  Pulteneytown  Harbour,  he  would  not  fitly  indicate  the  subject- 
matter  of  his  speech  by  employing  the  words  *  buildings  in  the  Coanty 
of  Caithness.'  Besides,  there  are  many  *  other  buildings '  of  the  same 
kind  with  those  mentioned  in  the  statute,  and  which  it  may  be  supposed 
these  words  were  intended  to  cover — e.^.,  warehouses,  banks,  offices, 
works,  and  public  buildings. 

"Neither  is  there  any  force,  as  the  Sheriff-Substitute  thinks,  in  the 
j)!irsuer's  alternative  contention,  viz.  that  Pulteneytown  Harbour  is  a 
building,  and  that  a  ship  therein  is  goods  or  a  commodity  in  a  building. 
A  like  remark  to  one  already  made  suggests  itself  here.  Had  the 
legislature  intended  to  provide  for  the  case  of  ships  in  harbour,  ships 
would  surely  have  been  mentioned,  and  would  not  have  been  left  to  be 
covered  by  the  quite  inappropriate  words  'goods  or  commodities'  in  a 
building.  But  is  a  harbour  a  building  in  any  proper  sense  of  that 
word?  In  its  stricter  meaning,  as  the  space  in  which  vessels  lie,  a 
harbour  is  plainly  not  a  building.  If  the  word  is  taken  in  its  wider  and 
more  common  meaning,  as  inclading  not  only  the  space,  but  also  adjoin- 
ing walls,  quays,  and  piers,  then  the  subjects  taken  together,  as  thej 
must  be,  as  one  subject,  cannot  be  styled  a  building,  although  of  a  wall, 
quay,  or  pier,  it  may  be  said  that  it  is  a  building  within  the  district  or 
locality  called  a  harbour;  and,  taking  Pulteneytown  Harbour  as  its 
limits  are  given  in  the  Pulteney  Harbour  Act,  1879,  already  referred  to 
(sec.  58,  '  hmits  of  harbour '),  it  includes  part  of  the  Bay  of  Wick, 
part  of  the  River  of  Wick,  public  thoroughfares,  beach  ground,  piers, 
qnays,  breakwaters,  curing  stations,  warehouses,  and  other  subjects. 
To  call  this  wide  district  with  its  contents  a  building  is  quite  to  misapply 
the  word. 

"In  support  of  his  plea  that  he  is  entitled  at  common  law  to  com- 
pensation, the  pursuer  at  the  debate  offered  no  authority,  and  the 
Sheriff-Substitute  has  been  unable  to  find  any.  The  doers  of  the  wrong 
alleged  were  not  the  Commissioners  of  Supply,  nor  persons  for  whom 
they  were  responsible.  Had  Commissioners  of  Supply  been  liable  at 
common  law  in  such  reparation  as  is  here  sued  for,  that  would  have 
been  because  of  their  being  liable  in  respect  of  all  kinds  of  property 
within  their  county, — liable,  consequently,  in  respect  of  the  subjects 
specified  in  the  statute, — in  which  case  the  statutory  provision  would 
have  been  unnecessary.  (Intd.)  E.  E.  H." 
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SHERIFF  COURT  OF  ZETLAND. 

Sheriff  Thoms  and  Sheriff-Substitute  Bamfini. 
QooDLAD  r.  Williamson. 

Procedure — Act  of  Sederunt^  1839 — Sherif  Court  Act  of  187^,  sees. 
18  and  20. — When  defences  due  in  vacation,  and  how  adjustment  in 
racation  is  to  be  effected ;  or  defences  not  timeouslj  lodged,  how  case 
is  to  be  disposed  of. 

This  was  an  ordinary  petitory  action,  in  which  appearance  was  duly 
entered,  and  the  defences  were  due  on  the  vacation  Court  day.  The 
other  circumstances  are  explained  by  the  interlocutors  in  causa. 

"  Lerwick^  13/A  Mat/  1885. — ^The  Sheriff-Substitute  appoints  the  case 
to  be  put  to  the  roll  of  next  Court  day,  and  requires  the  parties  then  to 
adjust  the  record.  (Signed)        Charles  Rampini." 

^^  Lerwick^  15^  May  1885. — The  pursuer  craves  the  leave  of  tl.e 
Sheriff-Substitute  to  appeal. 

(Signed)        "  Alex.  Macgregor,  for  Pursuer.*' 

^^  Lerwick,  Idih  May  1885. — The  Sheriff-Substitute  having  considered 
the  above  minute,  grants  leave  as  craved. 

(Signed)        '•  Charles  Rampini." 

^^  Lerwick,  20th  May  1885. — ^The  pursuer  appeals  to  the  Sheriff. 

(Signed)         "Alex.  Macqrego^j  for  Pursuer." 

^^Lencick,  %th  July  1885. — ^The  Sheriff  having  resumed  consideration 
of  the  pursuer's  appeal,  with  reclaiming  petition  and  answers,  sustains  the 
appeal  and  recalls  the  interlocutor  submitted  to  review  :  Finds  that  the 
defences  in  this  case  having  been  lodged  on  the  evening  of  a  Court  day  in 
Tacation,  after  the  Court  was  over,  were  not  timeously  lodged ;  and  in 
order  to  make  progress  in  the  case,  remits  to  the  Sheriff-Substitute  to  fix 
a  diet  in  the  cause  at  which  defences  may  be  received,  on  such  conditio!  s 
(if  any)  as  he  may  think  fit  to  adject;  and  that  if  defences  be  lodged,  tie 
Sheriff-Clerk  may  transmit  the  process,  and  further  proceedings  be  taken 
under  section  18  of  the  Sheriff  Court  Act  of  1876,  and  that  if  defencts 
be  not  lodged,  the  case  may  be  disposed  of  as  provided  in  section  20  of 
that  Act :  And  finds  neither  party  liable  in  the  expenses  of  this  appeal. 

(Signed)        "  Geo.  H.  Thoms. 

^^Note. — ^The  Sheriff  has  delayed  this  case  longer  than  usual  in  order  to 
Rain  information  from  and  profit  by  the  experience  of  other  Sheriffs. 
The  course  pursued  by  them  in  similar  circumstances  is  not  uniform,  but 
one  and  all  are  agreed  that  many  of  the  provisions  of  the  Act  of  1876 
(39  and  40  Vict.  c.  70),  particularly  of  section  16  thereof,  are  diflScult 
of  application  to  vacation  procedure.  As  the  Court  of  Session  has 
decided  in  Williamson  v.  M'Lachlan  (19th  July  1866,  4  Macp.  1091),  and 
Bairdr.  Mount  (3rd  July  1874,  1  Rettie  1119) — see  also  Mahonv.  Cairns 
(29th  Oct.  1875,  3  Rettie  47),  that,  except  in  matters  of  special  pro- 
vision in  subsequent  statutes,  the  Act  of  Sederunt  of  10th  July  1839  is 
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still  in  itridi  obaervantioj  reconrse  mast  be  had  to  it  Section  5  of  the  Act 
of  Sederunt  provides  that  as  regards  papers  appointed  to  be  pat  into 
process  on  Coart  days  dnring  yacation^  these  *mast  be  lodged  with 
the  Sheriff-Clerk  before  the  hour  of  meeting  of  the  Court.'  This,  therefore, 
seems  to  dispose  of  the  defender's  contention,  that  he  could  defer  lodging 
until  midnight.  It  thus  makes  it  the  duty  of  the  Sheriff-Clerk  to  direct 
the  judge's  attention  in  Court  to  all  failures  to  lodge  defences ;  and  the 
judge  upon  this  intimation  may,  if  he  shall  see  fit,  fix  an  adjourned  diet 
at  chambers,  of  course,  in  vacation,  for  lodging  defences,  upon  such  con- 
ditions as  he  may  think  proper.  This  diet  must  be  within  seven  days, 
and  so  may  be  at  any  time,  and  suit  the  judge's  vacation  arrangements. 
Its  appointment  will  enable  the  provisions  of  sections  18  and  20  of  the 
statute  to  have  full  play,  and  result  either  in  progress  in  the  case  or  in  a 
decree  in  foro  or  dismissal.  Decree  in  absence  as  under  section  14  of 
the  statute,  for  which  the  respondent  and  pursuer  here  moved,  is  in- 
applicable, whereas  in  this  case  '  appearance  has  been  entered  for  the 
defender.'  In  fact,  the  course  which  is  dictated  by  the  combined  appli- 
cation of  the  Act  of  Sederunt,  and  the  statute  of  1876,  is  the  only  sola- 
tion  of  the  difficulties  which  have  occurred. 

^^  The  Sheriff  hopes  that  the  case  will  be  put  in  shape  for  further  litiga- 
tion, or  disposed  of  without  litigation,  before  the  Court  rises  for  the 
autumn  vacation.  G.  H.  T." 

Act.  Macgregor — AIL  Galloway. 


i^otes  of  (SuQlisli,  American,  anO  Colonial  Cases. 

Negligekoe. — Master  and  servant — WaUr-Cart  of  a  Corporation  toed 
with  Hired  Horse  and  Driver, — ^Where  the  defendants,  a  municipal  corpora- 
tion, hired  a  horse  and  driver  to  draw  a  water-cart  of  the  corporation  and 
water  the  streets,  the  driver  being  directed  by  their  inspector  when  and 
where  and  what  streets  to  water,  but  not  being  otherwise  under  the  control 
or  superintendence  of  the  defendants,  and  an  injury  was  done  to  a  third 
party  by  the  negligence  of  such  driver  while  engaged  in  watering  a  street, 
it  was  held,  within  the  principle  of  Q^arman  v.  Burnett  (6  Mee.  &  W. 
499),  that  the  defendants  were  not  Uable  to  be  sued  for  such  iiyniy. 
— Jones  V.  The  Mayor ^  etc.,  of  Liverpool,  54  L.  J.  Rep.  Q.  B.,  346. 
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TECHNICAL  OBJECTIONS  AND  ESCAPES  FROM 

JUSTICE. 

NO.  V. 

Third — ^Modus  or  SpECincAxioN. 

With  respect  to  the  manner  or  fashion  of  the  criminal  act,  the 
prosecutor  is  bound,  as  a  general  rule,  to  set  forth  a  specification 
of  the  circumstances  so  far  as  known  to  him.  Our  former  practice, 
however,  affords  various  instances  of  trials  for  child-murder  with- 
out any  statement  of  modm.  In  the  case  of  EUfpeth  Vance  and 
otherSj  I68I9  the  murder  was  libelled  thus :  '*  The  said  child  was 
most  cmellie  and  unnatnrallie  killed  and  murdered  by  the  said 
Elspeth  Vanse  and  James  Kennedy,  and  by  the  said  Marion 
Donaldson,  his  mother,  who  was  midwyfF  to  the  birth."  The 
indictment  against  Jean  Henryson  alleged  that  she  did  ''most 
cmellie  and  unnatnrallie  kill  and  murder  her  said  infant  child 
premeditatelie  and  of  forethought  felony ; "  while  the  libel  against 
Hden  Girdwoody  after  a  similar  allegation,  goes  on  to  state  that 
she  buried  the  body  "  in  the  redd  land,  where  the  swine  having 
digged  up  the  same,  the  bloodie  signs  and  marks  of  her  cruel  and 
bloodie  hands  were  found  upon  the  said  infant "  (2  Hume  192). 
In  the  case  of  Isabella  Pratt  (Pitcaim,  vol.  i.  part  ii.,  p.  371)  a 
short  but  expressive  modus  was  libelled:  "nipping  the  bairn's 
chraig."  In  modern  practice  the  indictment  sets  forth  the  modus 
with  greater  precision ;  and  objections  on  the  ground  of  ambiguity, 
insomciency,  or  undue  latitude  in  description  are  common.  In  the 
case  of  Mary  Wood,  1856  (2  Irvine  497),  for  the  murder  of  her 
child,  eleven  days  old,  the  circumstances  libelled  were — that  she 
tied  up  the  infant  in  a  piece  of  cloth,  a  piece  of  flannel,  and  a 
towel,  along  with  a  stone,  or  other  substance,  weighing  three  or 
four  pounds,  or  thereby ;  and  that  she  threw  the  child  so  tied  up 
iDto  the  water  of  a  canal,  by  all  which,  or  part  thereof,  the  chila 
was  drowned,  or  suffocated,  or  otherwise  deprived  of  life,  and  was 
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thus,  or  in  some  other  manner,  to  the  prosecutor  unknown^ 
murdered  by  the  prisoner.  Objection  was  taken  to  the  unneces- 
sary words,  '*  or  other  substance/'  though,  in  relation  to  the  con- 
text, they  misht  reasonably  have  been  held  to  describe  something^ 
within  the  prmciple  of  ejvsdem  generis  ;  it  was  pleaded  that  there 
was  scarcely  anything  in  rerum  ncUura  which  the  expression  might 
not  be  made  to  cover ;  for  example,  a  piece  of  leaa,  which  would 
tend  greatly  to  sink  the  child,  or  a  piece  of  cork,  which  would  as 
manifestly  tend  to  float  it.  That  the  substance  was  neither  lead 
nor  cork,  but  what  it  purported  to  be,  was  sufficiently  evident, 
however,  from  the  production  thereof  in  the  hands  of  the  Clerk  of 
Court.  The  objection,  as  a  technical  plea,  was  sustained,  though 
of  no  importance  to  the  prisoner,  and  the  words  were  deleted.  A 
further  objection  to  latitude  in  setting  forth  the  maduSj  as  covered 
by  the  words,  "  or  in  some  other  manner,  to  the  prosecutor  un- 
known,'* was  also  sustained,  these  words  being  likewise  expunged. 
In  the  subsequent  case  of  Elizabeth  Kerr,  1860  (3  Irvine  627), 
the  modus  was  set  forth  with  greater  elaboration:  that  the 
prisoner  did  pin  or  otherwise  fasten  a  piece  of  cotton  or  other 
cloth  round  the  head  and  face  of  the  child,  and  wrap  the  said 
child  in  a  shawl,  so  as  to  prevent  it  breathing,  and  did  thereby,  or 
by  pressure  by  the  hand  upon  the  mouth  and  nostrils  of  the  child, 
or  m  some  other  way,  to  the  prosecutor  unknown,  suffocate  the 
said  child  and  deprive  it  of  life ;  or  did  wickedly  and  feloniously 
attack  and  assault  the  said  child,  and  pin  or  otherwise  fasten  a 
piece  of  cotton  or  other  cloth  round  the  head  and  face  of  the 
child,  and  wrap  it  in  a  shawl,  so  as  to  prevent  its  breathing,  and 
place  or  leave  it  in  water  in  a  ditch  in  or  near  a  plantation,  and  at 
or  near  a  part  of  the  said  ditch,  450  yards  or  thereby  from  a  certain 
cottage  or  house,  the  said  water  in  said  part  of  said  ditch  being 
then  from  four  to  six  inches  or  thereby  in  depth,  or  of  some  other 
depth  to  the  prosecutor  unknown ;  by  all  which,  or  part  thereof,, 
the  said  child  was  suffocated  or  drowned,  and  thus  deprived  of  life; 
or  did  wickedly  and  feloniously  place  the  said  child  in  or  near 
part  of  the  said  ditch,  and  wilfully,  wickedly,  and  feloniously  leave 
it  there  exposed,  in  consequence  of  which  the  child  died  there 
from  want  of  nourishment  and  exposure  to  cold,  immediately  or  at 
a  short  time  thereafter ;  and  the  said  child  was  thus  or  in  one  or 
other  of  these  manners  murdered.  Precise  as  the  indictment  was, 
it  was  held,  on  objection,  irrelevant  on  the  ground  of  ambiguity 
in  the  narrative  of  the  third  mode  libelled.  The  difficulty  lay  in 
the  use  of  the  word  *'  exposed."  The  Court  was  at  a  loss  to  deter- 
mine the  meaning  of  the  word,  which  might  imply  that  the  child 
was  left  exposed  to  view  or  that  it  was  left  concealed.  But  which* 
ever  meaning  was  attached  to  the  word,  there  seems  to  have  been 
a  relevant  charge  of  murder,  and  any  ambiguity  might  have  been 
removed  by  simply  deleting  the  verb.  The  diet,  however,  was 
deserted  pro  loco  et  tempore^  and  a  new  indictment  raised,  the  third 
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alternative  rnqdus  of  which  was  somewhat  altered  in  form,  and 
ran  thus :  that  the  prisoner  wickedly  and  feloniously  placed  her 
child  in  or  near  the  part  of  the  ditch  before  libelled,  and  left  it 
there  exposed  to  the  weather,  to  die  from  want  of  nourishment, 
and  from  exposure  to  cold,  or  from  one  or  other  of  said  causes,  or 
at  all  events  that  she  did  wilfully,  wickedly,  and  feloniously  desert 
it  and  leave  it  there  exposed  to  the  weather,  without  care  and 
nourishment,  and  wholly  regardless  of  the  consequences ;  and  in 
consequence  thereof  the  said  child  died  there  from  want  of  nour- 
ishment and  exposure  to  cold;  or  from  one  or  other  of  those 
causes,  immediately  or  at  some  short  time  thereafter,  the  particular 
time  being  to  the  prosecutor  unknown;  and  the  said  child  was 
thus  in  one  or  other  of  these  manners  murdered  by  the  prisoner. 
This  new  charge  was  also  objected  to,  on  the  ground  that  the  first 
alternative  member  thereof  was  ambiguously  stated,  in  so  far  as 
the  words  '*  to  die "  were  not  connected  with  any  intent  on  the 
part  of  the  prisoner,  and  were  susceptible  of  three  meanings — 
either  that  tne  prisoner  intended  that  the  child  should  die,  that  she 
expected  it  to  die,  or  that  she  was  regardless  whether  or  not  it 
should  die.  The  prosecutor,  it  was  contended,  ought  to  have 
stated  which  of  these  meanings  he  attached  to  the  words.  Further, 
it  was  maintained  that  the  second  alternative,  beginning  with  the 
words  "  at  all  events,"  amounted  merely  to  a  charge  oi  culpable 
homicide  by  exposure.  The  Lord  Justice-Clerk  stated  that  the 
two  alternative  charges  in  the  third  branch  of  the  indictment  came 
very  near  each  other,  though  there  might  be  a  shade  of  distinction 
between  them,  but  he  thought  that  either  the  one  or  the  other  was 
a  sufficient  charge  of  murder ;  and  the  libel  was  accordingly  found 
relevant.  The  weakness  of  the  indictment  lay  in  the  use  of  too 
many  words,  in  unnecessary  minutiae,  and  the  adoption  of  too 
many  alternatives.  A  simpler  mode  of  libelling  would  have 
sufficiently  met  the  substantial  facts  of  the  case  and  presented 
fewer  points  for  technical  criticism. 
As  in  cases  of  child-murder,  so  in  cases  of  adult-murder,  the 

I)rosecutor  is  often  obliged,  from  the  necessities  of  the  case,  to 
ibel  one  or  other  of  several  distinct  modes  of  committing  the 
crime ;  but  even  when  that  course  is  followed,  it  has  sometimes 
happened  that  the  mode  proved  was  outside  the  averments  in  the 
inaictment,  in  which  case  an  acanittal  was  the  result.  The  case 
of  Innes  KeUyy  tried  at  the  Circuit  Court,  Perth,  September  1833 
(unreported),  for  the  murder  of  his  wife  in  Dundee,  is  an  instance 
in  point.  The  modus  was  thus  set  forth  :  **  and  did  with  your  fists 
and  with  a  poker,  or  some  other  weapon,  to  the  prosecutor  un- 
known, inflict  one  or  more  wounds  on  the  head  of  the  said  Janet 
Mitchell  or  Kelly,  and  did  violently  throw  or  knock  her  down  to 
the  gronnd,  and  with  your  hands  or  knees  did  violently  press  her 
body  to  the  ground,  by  all  which,'*  etc.  The  evidence,  especially 
the  medical  evidence,  tended  to  show  that  the  woman  died  from 
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8u£foGatioti  produced  by  pressure  on  the  mouth  and  nose  by  the 
hand  of  the  prisoner,  liord  Meadowbank,  after  having  retired 
and  consulted  with  Lord  M'Kenzie,  charged  the  jury  that  if  they 
were  of  opinion  that  the  death  had  been  caused  by  pressure  on  the 
mouth  and  nose,  that  was  a  mode  of  death  not  charged  in  the  libel, 
and  they  could  not  find  the  prisoner  guilty.  The  jury  returned  a 
verdict  accordingly  of  Not  Froven. 

In  early  English  practice  certain  particulars  wore  required  in 
the  apecincation  of  the  circumstances  in  cases  of  murder,  which 
were  neyer  necessary  to  be  stated  in  a  Scotch  indictment.  For 
example,  the  prosecutor  was  bound  to  state, — ^though,  with  curious 
inconsbtency,  he  did  not  require  to  prove, — ^in  what  hand  the 
murderous  weapon  was  held ;  and  an  indictment  was  quashed  for 
omission  of  the  words  in  dextra  manu  (the  English  indictments 
prior  to  4  Geor^  II.  being  written  in  Latin).  The  length, 
depth,  and  bread£,  also,  of  an  incised  wound,  except  where  a  limb 
was  cut  ofi^,  had  to  be  stated,  though  proof  of  these  particulars  was 
not  necessary  ^Hale's  Fleas  of  the  Crown^  ii.  186-86).  It  was 
also  indispensable  to  use  the  word  murdravity  and  the  mis-spelling 
of  it,  murderavit^  was  fatal  to  an  indictment  (2  Hale  196).  In 
order  to  meet  differences  between  the  evidence  and  the  indictment, 
all  sorts  of  contradictory  counts,  varying  the  charge,  were 
introduced,— in  some  of  which  the  deceased  was  made  to  die  of 
strangulation,  in  others  of  stabbing,  and  so  on.  As  many 
narratives  of  the  transaction  as  the  ingenuity  of  the  pleader  could 
devise,  were  put  upon  record,  in  the  liope  that  some  one  of  them 
might  be  proved — the  officials  who  drew  the  indictment  being  paid 
an  additional  fee  for  every  count  (Sir  James  Stephen's  General 
View  of  Criminal  Law  of  England^  p.  182).  The  excessive 
technicality  of  the  system,  which  Lord  Hale  aptly  characterized  as 
a  "  disease  of  the  law,"  and  which  he  feared,  without  some  timef ol 
remedy,  would  grow  mortal,  led  to  the  escape  of  many  notorious 
offenders,  to  the  ^'  reproach  of  the  law,  the  shame  of  the  govern- 
ment, the  encouragement  of  villany,  and  the  dishonour  of  God.'' 
Partial  remedies  were  gradually  adopted  which  in  some  degree 
mitigated  but  did  not  cure  the  disease.  A  series  of  subtle  dis- 
tinctions was  established  as  to  variances  which  were  and  which 
were  not  fatal,  the  principal  of  these  being  that  matter  of  essential 
description  must  be  proved  as  laid;  and  various  '* marvellous 
decisions  "  were  pronounced  to  determine  what  matter  of  descrip- 
tion was  essential.  The  outcome  of  these  decisions  was  that  the 
proof  was  held  suflScient  if  it  agreed  with  the  allegation  in  its 
general  character.  So  that  if  the  indictment  charged  assault  with 
a  staff,  and  the  proof  showed  that  the  instrument  used  was  a 
stone;  or  if  the  wound  was  alleged  to  have  been  given  with  a 
sword,  and  the  proof  showed  it  was  inflicted  with  an  axe;  or  if  a 

^stol  was  said  to  be  loaded  with  a  bullet,  and  it  turned  out  to  have 
n  loaded  with  some  other  destructive  material ;  or  if  the  proof 
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shewed  that  a  inan  had  been  poisoned  with  arsenic,  whereas  the 
charge  was  that  prussic  acid  had  been  nsed:  in  all  these  cases  the 
charge  was  held  to  have  been  substantially  proved,  and  the  plea  of 
variance  was  not  admitted  (Stephen's  General  View  and  Taylor 
on  Evidence).  The  well-known  case  of  Captain  John  Donellan, 
tried  before  Justice  Buller  at  Warwick  Assizes,  in  1781,  for  the 
murder  of  his  brother-in-law,  Sir  Theodosius  Boaghton,  is  an 
instance  of  variance  which  did  not  affect  the  result  of  the  trial. 
The  indictment  charged  the  prisoner  with  poisoning  by  means  of 
arsenic,  bat  the  proof  shewed  that  Houghton  had  been  poisoned  by 
means  of  laurel  water,  and  this  was  held  sufficient ;  though  in  Scot^ 
land  the  variance  would  have  been  fatal. 

Lord  Campbell's  Act,  14  and  15  Vict.  cap.  100,  sec.  4  (re-enacted 
in  the  24  and  25  Vict.  cap.  100,  sec.  6),  did  much  to  remove  the 
disease  of  the  law  from  JSnglish  practice,  by  enacting  that  in  any 
indictment  for  murder  or  manslaughter,  it  shall  not  be  necessary  to 
state  the  manner  in  which  or  the  means  by  which  the  death  of  the 
deceased  was  caused,  but  that  it  shall  be  sufficient  in  any  indict- 
ment for  murder  to  charge  that  the  defendant  did  feloniously, 
wilfully,  and  of  his  malice  aforethought,  kill  and  murder  the 
deceased  ;  and  that  it  shall  be  sufficient  in  any  indictment  for 
manslaughter  to  charge  that  the  defendant  did  feloniously  kill 
and  slay  the  deceased. 

In  cases  of  theft  by  housebreaking  it  was  not  indispensable  in 

our  older  practice  to  set  forth  the  manner  in  which  the  security  of 

the  premises  was  overcome.     Many  instances  are  to  be  found  in 

which  the  aggravation  was  charged  without  any  statement  of  the 

modus — ^for  example,  the  cases  of  James  Ratdiffe^  1739 ;  Rendal 

C(nirtnet/f  1743 ;  Robert  Calder,  1762 ;  and  Macdonald  and  Jameson^ 

1770   (2  Hume  196).      But,  in  subsequent  practice,  the  Court 

held  a  specification  of  the  mode  of  entry  necessary ;  and  in  the 

cases  oli  Michad  Hart,  1820,  and  Daniel  APKenzUy  1824,  the  libels 

were  found   irrelevant  for  want  of  such   information  (2   Alison 

276).     No  elaborate   description   of  the  iriodus  was  considered 

necessary:  in  various   cases  the   manner  of  entry  libelled  was 

simply  *^  forcing  open  the  door  of  the  said  house,"  or  ''  forcing  open 

the   lockfast  door  thereof— cases  of  William  Den^  1833;    and 

Alexander  Fraser^  1837  (Bell's  Notes,  p.  199).     In  the  subsequent 

case  of  John  Humphreys  and  others,  1837  (Bell,  ihid.),  the  Court 

held  the  libel  irrelevant — the  modus  being  "  by  forcing  open  a  dooi- 

thereof,  or  by  some  other  means,  to  the  prosecutor  unknown;" 

but  in  the  case  of  W.  M.  Fraser,  a  few  years  later  (Bell,  ibid,),  an 

objection  to  a  similar  mode  of  entry  was  repelled  ;  and  such  a  mode 

of  libelling  is  now  held  sufficient,  though  it  is  usual  to  describe  the 

door  as  lockfast  or  otherwise  secured.     It  follows  that  it  is  equally 

rdevant  to  libel  the  '^  forcing  open  a  window  "  where  such  is  the 

mode  of  entry  ;  and  where  the  point  of  breaking  was  set  forth  as 

'^one  or  more  of  the  windows"  of  the  premises  entered,  which 
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windows  ''look  into  an  adjoining  close  leading  from  the  High 
Street  aforesaid,"  the  Court  repelled  an  objection  that  the  windows 
were  not  sufficiently  particularized  (Bell's  Notes,  p.  200).  In  the 
case  of  William  Anderson^  1840  (Bell,  199),  for  theft  by  house- 
breaking, committed  by  raising  the  sash  of  a  window  in  a  shop,  or 
by  entering  by  a  broken  pane  of  glass  in  a  window  of  said  shop,  it 
was  objected  to  the  second  mode  of  entry  that  it  must  depend  upon 
collateral  circumstances,  which  were  not  specified,  whether  it  would 
amount  to  housebreaking  or  not.  Entering  by  a  broken  pane,  it 
was  contended,  was  the  same  thing  as  entering  by  a  window  of 
which  the  sash  had  been  left  open;  and  this  last  had  been 
thought  to  infer  the  aggrayation  lioelled  in  the  case  of  an  upper 
window  but  not  in  that  of  a  window  on  the  ground  floor;  the 
window  libelled  might  be  of  the  latter  description,  and  being 
described  as  the  window  of  a  shop,  it  must  rather  be  presumed 
that  it  was  so.  The  window  of  a  shop,  on  a  level  with  the 
passengers  in  a  populous  thoroughfare,  could  not  be  said,  if  a  pane 
of  glass  were  wanting,  to  be  so  secured  as  to  make  it  housebreak- 
ing to  introduce  the  hand  and  remove  an  article  exhibited  in  that 
window :  and  as  such  a  case  would  fall  under  the  second  specification 
in  the  libel  of  the  modus  operandi,  this  was  not  sufficiently  particular 
and  ought  to  be  struck  out.  The  public  prosecutor  agreed  to 
withdraw  the  alternative  mode  of  entry  libelled.  In  the  course 
of  the  trial,  however,  it  was  proved  that  the  broken  pane  was  at 
least  ten  feet  from  the  ground,  and  could  not  be  reached  without 
climbing — circumstances  which  the  Court  told  the  jury  were  sufiS- 
cient  to  amount  to  an  entry  by  housebreaking.  In  some  cases, 
however,  where  no  objection  was  stated  to  the  relevancy  of  the  mode 
of  entry,  the  aggravation  has  been  held  not  established  by  the 
evidence.  In  the  case,  for  example,  of  Archibald  Duncan  and 
Charles  Mackenzie  (Bell  35),  where  the  mode  of  entrance  was  the 
window  of  a  loft,  it  appeared  that  the  window  was  used  for 
taking  in  goods,  had  no  glass,  and  opened  like  a  door  on  hinges : 
it  was  frequently  left  open,  and  no  one  could  say  whether,  on  the 
night  of  the  theft,  it  had  been  left  open  or  shut :  but  the  window 
was  twelve  feet  from  the  ground,  and  therefore  could  not  be 
reached  without  climbing.  The  Court  instructed  the  jury,  in 
these  circumstances,  to  find  the  aggravation  not  proved.  In  some 
cases,  also,  the  aggravation  has  been  found  not  proved,  because 
of  variance  between  the  particular  mode  of  entry  libelled  and  the 
evidence.  In  the  case,  for  example,  of  Alexander  JRose  and  John 
Taylor,  1842  (1  Brown  437),  the  charge  was — breaking  into  and 
entering  a  shop  by  breaking  and  removing  part  of  the  glass  and 
woodwork  of  a  window,  and  thereby  entering  and  stealing  certain 
property ;  but  as  it  appeared  from  the  evidence  that  the  thieves 
nacl  managed  to  abstract  the  property  by  inserting  their  hands 
through  the  aperture,  which  was  not  large  enough  to  admit  their 
bodies,  the  aggravation  was  found  Not  Proven :  the  mode  proved 
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amounted,  no  doubt,  to  housebreaking,  but  was  not  the  mode 
libelled. 

L  Between  our  practice  and  that  of  our  English  neighbours 
certain  subtle  technical  distinctions  are  drawn  in  the  question 
of  what  amounts  to  housebreaking.  In  the  case  of  Atexarider 
Vdllance,  1825  (1  Alison  285),  the  prisoner  was  charged  with 
opening  the  door  of  a  shop  by  means  of  the  key,  which  he  had 
previously  stolen,  or  otherwise  to  the  prosecutor  unknown.  The 
proof  established  that  the  key  had  been  left  in  the  door,  on  the 
outside,  after  it  had  been  locked.  The  Court  held  that  this 
clearly  amounted  to  housebreaking,  and  that  the  Tnodus  operandi 
was  sufficiently  covered  by  the  alternative  "  or  otherwise,"  etc.  In 
the  subsequent  cases  of  Charles  Brovm  and  Mary  Stewart  Masons 
1826  (Alison,  ibid.),  and  Robert  Stewart^  1834  (unreported,  but 
referred  to  in  1  Swinton  437),  similar  charges  were  sustained. 
In  the  subsequent  case  of  Peter  Alston  and  Alexander  Forrest, 
1837  (1  Swinton  474),  after  elaborate  argument  before  a  full 
Bench,  such  a  mode  of  entry  was,  by  a  majority  of  four  to  three, 
held  insufficient  to  support  the  aggravation  of  housebreaking; 
and  the  practice  has  since  been  in  accordance  with  that  decision. 
In  England,  turning  the  key  when  the  door  is  locked,  or  even 
drawing  the  latch  of  a  door  not  otherwise  fastened,  and  thus 
entering,  amounts  to  housebreaking.  So  where  a  master  lay  in 
one  part  of  the  house,  and  the  servants  in  another,  and  the  s^r- 
fi)ot  of  the  master's  chamber  was  latched,  and  a  servant  in  the 
night  unlatched  the  door  and  went  into  his  master^s  chamber  with 
intent  to  murder  him,  it  was  held  burglary  (Roscoe  355) ;  though 
in  Scotland  the  act  would  not  have  amounted  to  any  crime.  (3n 
the  other  hand,  certain  modes  of  entry  in  England  are  held  not 
to  amount  to  housebreaking,  though  in  Scotch  practice  they  are 
regularly  libelled  in  support  of  that  aggravation.  One  of  the 
modes  referred  to  is  entry  through  a  hole  in  the  roof  for  the 
purpose  of  admitting  light.  A  chimney,  it  is  said,  is  a  necessary 
opening,  and  requires  protection,  but  a  man  who  chooses  to  leave 
a  hole  in  the  roof  instead  of  a  fastened  window  is  held  by  the 
Endish  judges  to  take  the  consequences  (Roscoe  356) :  whereas 
in  Scotland  he  is  held  entitled  to  rely  on  the  security  of  his  doors 
and  windows.  In  English  practice,  however,  no  questions  of 
relevancy  on  the  modtis  in  cases  of  housebreaking  arise  on  the 
indictment,  since  it  is  unnecessary  to  libel  the  manner  of  the 
act. 

In  ordinary  cases  of  simple  theft — ^taking  the  property  out  of 
the  possession  of  another — ^no  modus  requires  to  be  set  forth  in  the 
libel :  it  is  sufficient  to  aver,  in  the  usual  words  of  style,  that 
the  person  accused  did  wickedly  and  feloniously  steal  and  theftu* 
ously  away  take,  or  carry  away  the  property  libelled.  In  cases 
of  horse-stealing,  Lord  Hailes  used  to  observe,  that  while  in  other 
thefts  the  thief  carried  or  took  away  the  thing,  the  horse  carried 
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or  took  away  the  thief :  this,  however,  was  not  universally  the 
case.  The  mode  of  contrectation,  in  such  cases,  is  set  forth  m  the 
same  words  as  in  theft  of  inanimate  property  ;  though  in  England 
an  indictment  was  held  bad  without  the  word  ''  take  "  in  a  case 
of  horse-stealing  (Archbold's  Practice^  56)  :  the  correct  form  is  to 
aver  that  the  prisoner  feloniously  did  steal,  take,  and  Uad  away 
tlie  horse ;  and,  in  cases  of  sheep-stealing,  that  the  prisoner  did 
dHve  instead  of  lead  away  the  sheep  (Archbold  386).  In 
Scotch  practice  in  cases  of  theftuous  appropriation  of  property 
found  after  being  lost  or  dropped  by  the  owner,  the  Court  have 
recently  desiderated  in  the  libel  a  statement  of  facts  and  circum* 
stances,  showing  how  possession,  originally  innocent,  became 
theftuous.  The  case  of  Angtis  M'Kinnoifiy  1863  (4  Irvine 
398),  may  be  referred  to  as  an  illastration.  The  prisoner  was 
indicted  to  the  Inverness  Circuit  Court,  from  which  the  case 
was  certified  to  the  High  Court,  on  objections  to  the  relevancy* 
The  narrative  in  the  minor  set  forth  that  J.  M.  having,  on  a 
certain  date,  in  the  High  Street  of  Fort  William,  dropped  or  lost  a 
pocket-book  containing  bank  notes  to  the  amount  of  £41,  his 
property,  the  accused  did,  then  and  tberci  find  the  book  and 
money,  and  did,  then  and  there,  or  in  his  house  at  Fort- William,  or 
at  some  other  time  and  place,  to  the  prosecutor  unknown,  wickedly 
and  feloniously  appropriate  the  same  to  his  own  uses  and  pur- 
poses, he  well  knowing  that  the  same  was  the  property  of  the 
said  J.  M.,  or  at  all  events  that  the  same  was  not  the  property 
of  him,  the  accused,  and  did  wickedly  and  feloniously  steal  and 
theftuously  away  take  the  said  pocket-book  and  money,  or  part 
thereof,  the  property  or  in  lawful  possession  of  the  said  J.  M» 
The  indictment  was  found  irrelevant  on  the  ground  above 
indicated.  Lord  Neaves  remarked  that  it  may  be  not  only 
innocent  but  laudable  to  take  found  property  and  keep  it,  it 
may  be  to  protect  it,  till  the  true  owner  is  found;  and  that 
he  must  see  clearly  set  forth  in  the  indictment  the  way  in 
which  the  possession,  innocent  and,  presumably,  lawful  at  first, 
became  afterwards  wicked  and  felonious.  Lord  Ardmillan  re- 
ferred to  certain  indications  of  guilt,  such  as  concealment  of 
property,  defacement  of  marks,  denial  of  possession,  withholding 
property  when  claimed,  giving  false  description  thereof,  or 
absconding  from  the  place, — a  statement  ot  some  of  which 
might  have  made  the  libel  relevant;  and  Lord  Deas  was  of 
opinion  that  the  prosecutor  was  bound  to  set  forth  '*  sonie- 
tliing  "  implying  guilt  —  something  more  than  mere  intention, 
or  even  use  of  an  article  found.  '*  If,"  his  Lordship  said,  *^  a 
man  finds  an  orange,  keeps  it  till  it  becomes  useless,  and  then 
cuts  it,  would  that  be  theft  ?  Or  suppose  be  finds  a  pen-knife, 
and  while  as  yet  no  owner  has  been  discovered,  he  mends  his 
pen,  would  that  be  a  theftuous  appropriation?  ''  Such  cases  are 
not  likely  to  form  the  subject  of  criminal  prosecution ;  and  a 
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negative  answer  to  the  questions  suggested  does  not  dispose  of 
the  ai'erment  of  guilt  in  the  libel  under  consideration.  The 
money  appropriated  would  not  get  useless  by  keeping,  and  a 
legitimate  use  thereof ,  with  due  i*egard  to  the  rights  of  the  owner, 
would  not  warrant  a  charge  of  wicked  and  f eloniousappropriation  and 
thefL  The  indications  of  guilt  mentioned  by  Lord  Ardmillan  are 
sach  as  are  found  in  cases  of  reset  of  theft,  but  these  are  items  of 
eridence  for  the  jury,  and  form  no  part  of  the  averments  in  the 
libd.  No  doubt  the  possession  of  the  resetter  is  from  the  first 
criminal,  but  take  the  numerous  cases  of  theft  where  the  original 
possession,  like  the  possession  by  a  finder  of  lost  property,  is 
innocents—theft  by  a  carrier  or  porter  of  property  entrusted  to 
him,  theft  by  a  servant  of  his  master's  property,  theft  by  a 
watchmaker  of  watches  given  to  him  to  repair,  by  a  bookbinder 
of  books  given  to  him  to  oind,  by  a  tailor  of  cloth  given  to  him  to 
make  into  clothes,  theft  of  property  given  to  a  person  in  loan  or 
for  a  limited  purpose,  etc.  The  finder  of  a  book  containing  bank 
notes  is  in  no  better  position,  but  probably  has  a  worse  title,  than 
the  offenders  in  any  of  the  cases  put ;  but  it  is  not  necessary  in  such 
cases  to  set  forth  m  the  libel,  even  if  it  were  possible  to  do  so,  a 
statement  of  facts  and  circumstances  explaining  how  the  innocent 

fiossession  became  theftuous  :  it  is  sufficient  to  aver  a  wicked  and 
elonious  takings  which  implies  a  criminal  appropriation  ;  the  facta 
which  go  to  prove  the  crime  are  matter  for  the  jury.  There 
seems  no  sufficient  ground  in  principle  or  practice  to  make  any 
exception  in  the  case  of  theft  of  property  found  ;  and  in  the  well- 
known  case  of  John  Smith,  H.  C.  1838  (2  Swinton  28),  a  case 
which  was  elaborately  argued,  and  in  which  it  was  first  decided 
that  the  appropriation  of  articles  found  on  the  highway  amounted 
to  theft,  the  indictment  contained  no  averment  beyond  what 
appeared  in  M^Kinnon's  case :  the  indictment  in  the  latter  case 
was  framed  on  the  model  of  Smith's,  which  was  also  the  case  of  a 
lost  pocket-book  and  money,  and  which  resulted  in  a  conviction.  In 
England,  where  the  law  as  to  the  appropriation  of  lost  property 
is  substamtially  similar  to  our  own,  tne  mdictment  in  such  cases^ 
makes  no  reference  even  to  the  fact  of  the  property  having  been 
lost  by  A.  B.,  or  of  its  having  been  found  by  the  prisoner,  but 
simply  avers,  as  in  ordinary  cases  of  theft,  that  the  prisoner,  on 
a  certain  date,  certain  articles  of  the  goods  and  chattels  of  A.  B.^ 
feloniously  did  steal,  take,  and  cai*ry  away. — See,  for  examples,  cases 
of  Moore,  30  L.  J.  (M.  C.)  77 ;  and  Gardner,  32  L.  J.  (M.  C.)  35. 
No  further  trace  of  M'Kinnon's  case  is  to  be  found  in  the  books^ 
and  we  are  not  aware  what  further  proceeding,  if  any,  were  taken 
thereiiu  In  cases  of  theft  of  sheep  which  have  strayed  and 
been  theftuously  appropriated,  it  has  been  held  incumbent  on  the 
prosecutor,  in  our  practice,  to  set  forth  in  the  indictment  the  act 
of  straying.  In  the  case  of  George  Douglas,  1865  (5  Irvine  53),, 
where  this  fact  was  not  stated,  but  the  theft  was  libelled  in  the 
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ordinary  way,  the  Court,  after  evideDce,  directed  the  jury  td 
return  a  vemict  of  Not  Guilty.    In  that  case  the  prisoner  had 
pat  his  own  marks  on  the  strayed  sheep,  which  belonged  to  his 
neighbours,  and  thus  appropriated  them.    In  the  subsequent  and 
last  reported  case  of  NeU  Blair^  1880  (4  Couper  356),  for  theft 
of  a  dropped  pocket-book  and  money,  the  libel  simply  averred  that 
the  prisoner  naving  picked  up  the  book  and  contents,  he,  well 
knowing  the  same  to  oe  the  property  of  J.  H.,  did,  time  and  place 
libelled,  or  at  some  other  time  and  place,  etc.,  wickedly  and 
feloniously  steal  and  theftuously  away  take  the  book  and  money. 
The  prisoner  was  found  guilty  of  the  charge  before  the  Sheriff 
and  jury  at  Inveraray,  and  sentenced  for  three  months'  imprison- 
ment.    No  objection  was  taken  to  the  relevancy,  but,  after 
conviction,   a  bill  of  suspension   and  liberation  was  presented, 
averring  irrelevancy ;  and  in  support  thereof,  it  was  pleaded  that 
there  was  a  want  of  specification  that  after  finding  the  pocket- 
book,  the  accused  wickedly  and  feloniously  appropriated  it  to  his 
own  purposes.     The  Court  held  the  objection  to  be  too  late :  it 
was  pertinently  remarked  from  the  Bench,  that,  to  hold  otherwise, 
would  be  to  give  an  accused  person  two  chances  of  an  acquittal : 
he  would  state  no  objection  to  the  relevancy,  and  first  take  his 
ohance  with  a  jury  on  the  fact«,  and  then,  if  convicted,  would 
seek  the  opinion  of  the  High  Court  on  the  relevancy.     But  while 
thus  holding  that  review  was  excluded,  two  of  the  three  judges 
who  tried  the  case  seem  to  have  had  no  such  difficulty  on  uie 

iuestion  of  relevancy  as  was  entertained  in  M'Kinnon's  case. 
iOrd  Craighill  ^ve  no  opinion  on  the  point ;  but  Lord  Adam 
said,  ^  I  confess  1  would  feel  a  difficulty  in  seeing  what  words,  in 
addition  to  the  words  'steal  and  theftuously  away  take,'  are 
needed.  It  seems  to  me  that  these  words  necessarily  imply 
appropriation,  and  that  to  require  any  such  words  in  addition,  as 
'  appropriate  to  his  own  uses  and  purposes,'  is  like  demanding  the 
same  thing  twice  over."  Lord  Young  expressed  himself  in  equally 
clear  terms ;  and  though  both  judges  refrained  from  directly  con- 
troverting the  judgment  in  M'Kinnon's  case,  the  authority  of  that 
oase  is  shaken  ;  and  there  does  not  yet  appear  to  have  been  any 
libel  framed  to  meet  the  peculiar  views  therein  stated. 

In  the  case  of  Margaret  Millsy  High  Court,  1865  (5  Irvine  196), 
ihe  charge  was  theft  of  a  £5  note,  which  she  had  received 
from  a  person  for  the  purpose  of  getting  change  and  handing  thp 
^ame  to  him.  The  objection  was  sustained  that  the  species  fadi 
did  not  amount  to  theft,  in  respect  the  libel  did  not  state  that  the 
prisoner  had  not  given  the  change  to  the  owner ;  and  the  prisoner 
was  dismissed  from  the  bar.  Under  a  reasonable  power  of  amend- 
ment the  negative  averment  here  desiderated  could  have  been 
added  to  the  libel  and  the  charge  made  unobjectionable.  But 
might  the  prosecutor  not  have  contended  that  the  fact  was 
sufficiently  negatived  by  the  allegation  of  theft  of  the  notet — ^just 
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as  in  that  class  of  cases  of  stealing  articles  given  in  loan  for  a 
temporary  purpose,  numerous  libels  nave  been  held  relevant,  with- 
out any  statement  that  the  prisoner  failed  to  return  the  goods. 
The  previous  similar  case  of  Bohert  Michiey  1839  (2  Swinton  319), 
in  which  a  contrary  decision  was  given,  does  not  seem  to  have 
been  cited  in  argument.  In  that  case  the  prisoner  was  entrusted 
with  a  £20  note  to  get  changed,  and  he  was  charged  with  stealing 
it,  or  alternatively,  with  breach  of  trust  and  embezzlement  by 
appropriating  it  or  the  proceeds  thereof.  There  was  no  statement 
that  tne  prisoner  had  failed  to  return  the  change :  that  appears 
to  have  oeen  considered  unnecessary.  There  was  a  long  dis- 
cussion on  the  relevancy  as  to  whether  the  facts  amounted  to 
theft  or  breach  of  trust  and  embezzlement :  the  Court  held  that 
the  proper  charge  was  theft,  and  the  prisoner  was  convicted. 

In  cases  of  forgery  and  uttering,  it  freouently  occurs  that  the 
forged  documents  are  not  uttered  by  the  lorgers  themselves,  but 
through  the  medium  of  others,  who  are  sometimes  known  and 
sometimes  unknown  to  the  prosecutor.    The  practice  in  libelling 
the  mode  of  uttering  has  not  been  uniform :  in  some  cases  the 
name  and  designation  of  the  cat'spaw  employed  by  the  prisoner 
have  been  set  lorth ;  while  in  others  the  libel  has  merely  stated 
that  the  prisoner  uttered  or  "  caused  to  be  uttered,"  the  forged 
document,  without  reference  to  the  person  utilized  by  him.    In 
the  case  of  Hobert  Gillies,  1831  (Bell's  Notes,  196, 198),  charged 
with  forging  and  uttering  a  deposit  receipt,  the  viodiis  in  the 
latter  charge  was  by  presenting,  or  causing  and  procuring  the 
forged  document  to  be  presented,  by  some  person,  to  the  prosecutor 
unknovm,  to  certain  officials  of  a  banking  company,  or  to  some 
other  person  authorized  to  act  for  the  said  company.     The  charge 
was  objected  to  on   the  ground  that  the  person  to  whom  the 
deposit  receipt  was  uttered  was  not  said  to  be  unknown  to  the 
prosecutor,  and  ought  to  have  been  named ;  and  that  the  person 
said  to  have  presented  the  document,  although  alleged  to  be  un- 
known, could  not  really  be  so,  and  therefore  ought  also  to  have 
been  named.     The  objections  to  relevancy  were  repelled,  but  a 
fatal  discrepancy  arose  on  the  evidence,  founded  on  the  words 
italicized.     A  woman  was  called  as  a  witness  for  the  prosecution, 
and  deponed  that  she  was  employed  by  the  prisoner  to  personate 
another  female,  and   that,   under  that  assumed  character,  she 
presented  the  forged  receipt  and  obtained  the  money.     The  Lord 
Justice-Clerk  in  charging  the  jury  said  there  was  no  legal  ground 
of  conviction :   that  when  the  prosecutor  was  ignorant  of   the 
band  employed  by  the  prisoner,  he  was  entitled  to  charge  him 
with  accomplishing  the  crime  by  the  intervention  of  some  person 
unknown ;  out,  if  the  person  was  known,  the  prosecutor  was  not 
entitled  to  keep  back  tne  name.     According  to  the  judgment  in 
the  subsequent  case  of  John  Beid,  1842  (Bell  57),  the  indictment 
would  have  been  sufficient  without  reference  to  the  person,  known 
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or  unknown,  maxie  use  of  by  the  prisoner  to  utter  the  document. 
In  that  case  the  prisoner  was  charged  with  uttering  a  forged  bill 
of  exchange  by  delivering  or  causiTig  it  to  he  delivered  to  certain 
persons  named.    It  was  objected  to  the  relevancy  that,  if  these 
words  were  intended  to  cover  the  case  of  an  uttering  by  anotlier 
person  than  the  prisoner,  the  person's  name  and  designation  should 
be  stated,  or  that  the  libel  should  set  forth  that  he  was  unknown. 
The  Court,  however,  held  that  if  the  prisoner  gave  the  document 
to  another  person  for  the  purpose  ot  being  uttered,  and  it  was 
uttered  accordingly,  the  delivery  which  took  place  at  the  time 
and  place  libelled,  was  a  delivery  by  the  prisoner,  and  sufficient 
to  constitute   uttering.       In   the   subsequent  case  of   William 
M'Morran,  Circuit  Court,  Ayr,  1861  (unreported),  the  indictment 
set  forth  that  the  forged  bills  were  uttered  hy  the  prisoner  to  one 
or  other  of  two  bank  clerks  named ;  but  neither  of  these  clerks 
could  speak  to  the  uttering,  while  an  exculpatory  witness,  a  former 
clerk  in  the  bank,  deponed  that  the  bills  had  been  uttered  to.  him 
The  Lord  Justice-Clerk  accordingly  directed  the  jury  to  acquit 
the  prisoner;  and  the  jury  having  returned  a  verdict  of  Not  Frovtn, 
his  Liordship  told  them  the  prisoner  was  entitled  to  a  verdict  of 
Not  GuiMyy  which  was  recorded.   The  fatal  result  in  this  case  might 
also  have  been  avoided  by  adding,  to  the  description  of  the  persons 
to  whom  the  documents  were  uttered,  the  alternative  clause  dejected 
to,  but  sanctioned  by  the  Court  in  the  above  case  of  GHMies:  *'or 
to  some  other  person  authorized  to  act  for  the  said  company .'^ 
But,  indeed,  it  seems  immaterial  to  the  justice  of  the  case  to  set 
forth  to  whom  the  document  was  uttered,  any  more  than  by  whose 
hand  the  uttering  was  effected  by  the  prisoner ;  such  particulara* 
while  necessary  elements  in  the  proof,  lorm  no  part  of  an  Enghsh 
indictment.  W.  B.  D. 
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The  "  Act  for  the  Restitution  of  the  Ancient  Dignity  and  Title 
of  Earl  of  Mar,"  which  has  become  law  during  the  past  month, 
can  hardly  be  passed  over  in  a  Scottish  legal  periodical  without 
a  short  r&wnU  of  the  very  singular  circumstances  out  of  which  it 
has  arisen. 

The  learned  as  well  as  the  unlearned  among  Scotchmen  have  for 
centuries  been  in  the  habit  of  pointing  with  pride  to  the  sorviy- 
ance  in  their  country  of  one  ot  the  most  venerable  dignities  in 
Christendom,  an  earldom  at  least  half  a  century  older  than  the 
Norman  Conquest  of  England,  which  existed  under  the  name  of  a 
Mormaerdom  ere  Anglo-Saxon  influences  had  transformed  the 
Great  Stewards  of  Scotiand  into  Earls.  A  Mormaer  of  Mar  fell 
on  the  Irish  side  at  the  battle  of  Clontarf  in  1014 ;  and,  through 
the  Book  of  Deer,  the  chartulary  of  St.  Aiidrews,  and  other  trust* 
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worthy  sources,  the  line  of  his  successors  may  be  traced  down  to 
Oratney,  Earl  of  Mar,  husband  of  a  sister  of  King  Robert  Bruce ; 
Donald,  son  of  Gratney,  whose  fatal  rashness  brought  about  the 
disaster  of  Dupplin ;  and  £arl  Donald's  son  Thomas,  who  died 
childless  in  1377.  All  ancient  Scottish  dignities  passed  to  heirs- 
general  ;  and  Earl  Thomas'  successor  was  his  sister  Margaret, 
-whose  husband,  the  first  Earl  of  Douglas,  designed  himself  in  her 
right  £arl  of  Mar  as  well  as  of  Douglas.  Countess  Margaret 
survived  her  husband  the  first  Earl,  and  her  son  the  second  £arl 
of  Douglas ;  and,  as  the  latter  had  died  victorious  on  the  field  of 
Otterburn,  without  lawful  issue,  she  transmitted  her  dignity  and 
lands  to  her  daughter  Isabel,  who  became  Countess  ot  Mar, — 
though  not  of  Douglas,  inasmuch  as  the  honours  of  Douglas 
were  settled  on  a  separate  line,  from  which  females  were  ex- 
cluded. 

The  raptiis  of  the  Countess  Isabel  by  Alexander  Stewart  (natural 
son  of  the  **  Wolf  of  Badenoch,"  afterwards  the  hero  of  Harlaw), 
is  a  familiar  story  to  all  students  of  Scottish  history.    After  a 
murderous  attack  on  the  lady's  first  husband  (the  brother  of  Queen 
Annabel  la),  this  desperado  laid  siege  to  her  fortress  of  Kildrummy, 
compelled  her  to  become  his  wife,  and,  on  12th  August  1404, 
extorted  from  her  a  charter  which,  had  the  king  confirmed  it, 
would,  on  the  failure  of  his  issue  by  Isabel,  have  given  the  earl- 
dom to  his  own  heirs  instead  of  to  hers.    The  writ,  however,  was 
worthless  without  such  confirmation ;  and,  weak  as  was  the  law  to 
the  north  of  the  Mounth  in  the  days  of  Robert  III.,  such  an  out- 
rage was  too  flagrant  to  be  altogether  condoned.    King  Bobert 
refused    the    necessary   confirmation;    but    a    compromise   was 
arranged ;  and  after  a  dramatic  scene  at  Kildrummy,  of  which 
Alexander's  renunciation  of  the  August  charter  formed  part,  Isabel 
granted,  on  9th  December  1404,  a  new  charter  to  her  husband, 
giving  him  a  liferent  right  only,  with  remainder  to  her  own  heirs 
in  the  earldom,  which  charter  the  king  confirmed  in  the  month 
following.     Isabel  died  childless  in  1408 ;  and  the  acknowledged 
rights  of  the  next  heirs,  the  Erskines  (the  descendants  of  Earl 
Gratney's  daughter  Helen),  were  suspended  till  Alexander's  death. 
Alexander,  however,  having  died  in  1434,  James  I.  seized  the  lands 
of  Mar,  on  the  plea  of  a  resignation  and  royal  regrant  in  1426  with 
remainder  to  the  Crown,  a  transaction  obviously  inept,  inasmuch 
as  Stewart  was  but  a  liferenter. 

On  the  assassination  of  James  on  20th  February  1436-37, 
Robert  Lord  Erskine  took  steps  to  vindicate  the  rights  which 
that  king  had  trampled  on.  In  1438  he  expede  two  services  to 
Countess  Isabel,  and  he  thenceforth  assumed  the  title,  and  in  part 
exercised  the  rights  of  Earl  of  Mar.  His  right  was,  however,  more 
or  less  called  in  question  throughout  the  minority  of  James  II., 
And  down  to  his  own  death  in  1452.  At  a  justice-ayre  held  at 
Aberdeen  in  1457,  in  which  it  was  announced  that  the  dispute 
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would  be  judicially  determined,  James  II.  and  his  advisers  re- 
duced the  retonrs  of  1438,  and  refused  to  retour  Lord  Erskine's 
son  and  successor  to  his  father  in  the  earldom  of  Mar,  on  the  pre- 
text that  the  earldom  had  fallen  to  the  Crown  by  the  bastardy  of 
Alexander  Stewart ;  and,  in  order  to  put  out  of  view  Stewart's 
position  as  a  liferenter,  the  unconfirmed  charter  of  12th  August 
1404,  instead  of  the  valid  and  confirmed  charter  of  December 
following,  was,  by  an  open  perversion  of  justice,  assumed  to  be  the 
ruling  investiture  of  the  earldom. 

During  the  period  between  1457  and  1565,  the  earldom  of  Mar^ 
thus  unjustly  withheld  from  the  Erskines,  was  bestowed  on  three 
different  princes  of  lawful  birth ;  and  in  1561  it  was  granted  by 
Queen  Mary  to  her  natural  brother,  afterwards  the  Regent  Moray. 
Large  portions  of  the  lands  of  Mar  had  also  been  acquired  by 
Lord  Elphinstone  and  others  during  this  interregnum ;  but  the 
dispossessed  Erskines  still  remained  loyal  and  faithful  subjects  of 
the  Crown. 

In  1565,  Queen  Mary,  apprised  of  the  wrongs  of  the  Erskines^ 
felt  herself  '^  moved  by  conscience  '*  to  make  the  fullest  reparation 
possible  to  the  representative  of  the  family.  James  Stewart  having 
resigned  the  earldom  of  Mar  and  got  that  of  Moray  instead,  John 
Lord  Erskine  obtained  a  charter  restoring  to  him  and  his  heirs 
(i.e.  heirs  of  line)  the  earldom  of  Mar,  to  which  (as  the  charter 
sets  forth)  he  was  entitled  as  the  heir  of  Countess  Isabel,  and  of 
which  his  predecessors  had  been  wrongfully  deprived.  This  charter 
was  confirmed  in  Parliament  in  1567,  and  again  in  1587.  The 
Lord  Erskine  to  whom  restitution  was  thus  made  (known  in  histon' 
as  the  Regent  Mar)  was  heir  of  line  as  well  as  heir  male  of  the 
Earl  Robert  of  1438 ;  and  Queen  Mary's  charter  was,  down  to 
1875,  universally  believed  to  have  not  only  given  him  a  right  to 
recover  possession  of  the  lands  of  the  earldom,  but  reponed  him  and 
his  heirs  of  line  in  the  dignity  of  earl.  In  the  processes  carried  on 
at  his  son's  instance  to  recover  the  Mar  estates,  the  Court  of 
Session  affirmed,  in  the  most  solemn  manner,  the  validity  of  the 
retours  of  1438,  and  the  nullity  both  of  the  charter  of  12th  August 
1404,  and  of  the  proceedings  of  1457. 

John  Earl  of  Mar,  fifth  in  descent  from  the  Regent,  headed  the 
Jacobite  rising  of  1715,  and  was  attainted  in  Parliament.  Bat  for 
that  attainder  his  daughter,  Lady  Frances  Erskine,  would  in  the 
course  of  time  have  become  Countess  of  Mar  in  her  own  right. 
The  attainder  was  removed,  not  in  her  time,  but  in  that  of  iier 
son,  John  Francis  Earl  of  Mar,  in  1824.  It  happened  that  the 
restored  earl  had  also  become  next  heir-male  of  the  family,  his 
father  having  been  a  son  of  the  earl's  younger  brother,  Lord 
Grange:  but  by  the  admission  of  those  who  nad  the  strongest 
interest  to  take  a  contrary  view,  Lord  Grange  included,  his  nglit 
came  from  the  mother's  side ;  and  the  act  of  1824  expressly  restored 
him  as  ^'  grandson  and  heir  of  line  "  of  the  attainted  earl,  which  be 
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only  was  through  his  mother.  The  restored  earl's  title  was  in* 
herited  in  torn  by  a  son  and  a  paternal  grandson.  The  grandson 
established  his  right  to  the  earldom  of  Kellie,  a  dignity  originally 
bestowed  on,  and  for  generations  enjoyed  by,  a  cadet  branch  of  the 
hoase  of  Erskine  under  a  patent  of  1619,  with  limitation  to  heirs- 
male,  and  he  was  therefore  Earl  of  Mar  and  Kellie ;  but  it  wa» 
well  understood  that  these  two  dignities  could  only  be  conjoined  so 
long  as  the  Qualities  of  heir-male  and  heir-general  were  combined 
in  tne  same  individual. 

On  that  Earl's  death  in  1866,  without  issue  or  brother's  issue,  the 
succession  of  his  sister's  son  to  the  honours  of  Mar  was  accordingly 
acquiesced  in  by  every  one,  including  the  deceased  Earl's  cousin- 
german  and  heir-male,  now  Earl  of  Kellie.  In  the  course  of  time,, 
however.  Lord  Kellie  became  persuaded  that  he  was  entitled  to  be 
Earl  of  Mar  also,  and  claimed  by  petition  to  the  Crown,  not  the  dignity 
held  by  Gratney,  by  Countesses  Margaret  and  Isabel,  and  by  the 
Earl  Kobert  of  1438,  and  illegally  withheld  for  four  generations, 
but  an  earldom  of  Mar  never  before  heard  of,  and  supposed  to^ 
have  been  created  by  Queen  Mary,  not  by  the  charter  of  23rd 
June  1565,  restoring  his  rights  to  John  Lord  Erskine  and  hi& 
heinper  modum  justitioB  (which  it  was  contended  could  only  convey 
the  lands),  but  by  an  imaginary  patent  a  few  weeks  later  in  date,- 
conferring  on  him  a  titular  earldom  of  Mar  with  a  different  re- 
mainder, namely  to  heirs-male  of  his  body.  And  notwithstanding 
that  the  law  offiqers  of  the  Crown,  English  and  Scotch,  pronounced 
the  hypothesis  on  which  this  claim  rested  untenable,  the  House  of 
Lords,  on  a  Report  of  the  Committee  of  Privileges,  found  on  26tb 
February  1875  that  the  Earl  of  Kellie  (the  present  Earl,  whose 
father  had  recently  died)  '^  had  made  out  his  claim  to  the  honour 
and  dignity  of  Earl  of  Mar  in  the  Peerage  of  Scotland,  created  in 
1565 ; "  and  ordered  that  at  future  elections  of  Representative 
Peers,  the  Lord  Clerk  Register  "  do  call  the  title  of  Earl  of  Mar 
according  to  its  place  on  the  roll  of  Peers  of  Scotland  called  at 
such  election,  and  do  receive  and  count  the  vote  of  the  Earl  of 
Mar  claiming  to  vote  in  right  of  said  earldom." 

The  grounds  on  which  this  astounding  result  was  arrived  at,  as 
explained  in  the  speeches  of  Lords  Chelmsford  and  Redesdale,  are 
as  irreconcilable  with  each  other  as  they  are  inconsistent  with 
Scottish  law  and  history.  While  it  was  virtually  the  ratio  decidendi 
in  the  Sutherland  cas€|  (1771),  that  "no  less  than  nine  of  the 
thirteen  ancient  earldoms,"  of  which  nine  Mar  was  one,  "  passed 
through  females  and  came  to  females,"  Lord  Redesdale  denied 
that  Margaret  or  Isabel  could  have  been  countesses  in  their  own 
right :  and  to  account  for  their  being  so  called,  he  presumed  with 
regard  to  the  former  that  her  husband  must  have  been  created 
Earl  of  Mar ;  and  assumed  with  regard  to  the  latter  that  she  never 
had  a  right  to  be  called  what  she  is  called,  both  by  herself  and  by 
the  Sovereign  in  every  existing  document  after  the  decease  of  her 
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mother  in  which  her  name  is  to  be  found.  Lord  Chelmsford,  on 
the  other  hand,  unable  to  get  over  the  evidence  that  these  ladies 
were  suo  jure  countesses,  resuscitated  as  valid  the  renounced  and 
unconfirmed  charter  of  12th  August  1404,  and  the  mni  of 
1426,  which  was  based  on  it,  ana,  in  conformity  with  %e  view 
taken  by  the  Crown  in  1457,  pronounced  the  old  earldom  to  have 
come  to  "an  end  at  Alexander  Stewart's  death.  Both  Lords  were 
at  one  that  the  charter  of  23rd  June  1565  had  no  bearing  on 
the  dignity,  which  was  conferred  by  a  separate  and  later  Act,  and 
with  a  di£Ferent  remainder.  Lord  Cairns  concurred  in  general 
terms,  without  explaining  which  hypothesis  he  adopted  abont 
the  extinction  of  the  old  dignity. 

But,  granting  that  the  award  of  a  competent  tribunal  had 
legally  invested  the  Earl  of  Kellie  with  the  newlv  discovered  earl- 
dom of  1565,  the  question  began  to  be  mooted  of  tiie  bearing  of  this 
award  on  the  possessor  of  the  ancient  honour  of  Mar.  l%e  heir- 
general,  though  he  opposed  Lord  Kellie's  claim,  had  not  claimed  for 
himself  this  modern  dignity,  but  repudiated  it  as  a  phantom.  To  the 
ancient  dignity  he  ha(C  on  the  other  hand,  succeeded  by  the  opera- 
tion of  law,  and  he  had  done  all  that  either  law  or  custom  demanded 
on  his  succession ;  he  had  been  presented  at  Court  as  Earl  of  Mar, 
and  had  voted  at  Holyrood.  He  could  clearly  not  be  prejudiced 
by  mere  expressions  of  opinion  by  Lord  Chelmsford  or  Lord 
Redesdale  about  the  old  title,  which  did  not  form  part  of  the 
''  judgment,"  and  he  contended  that  he  would  be  putting  himself 
in  a  raise  position  were  he,  in  accordance  with  suggestions  made  to 
him  in  some  quarters,  to  make  a  formal  claim  for  the  old  dignity. 
Acting  by  legal  advice,  he  refused  to  drop  the  title  of  Earl  of 
Mar.  His  position,  however,  became  in  some  respects  an  em- 
barrassing one.  The  already  mentioned  order  to  the  Lord  Clerk 
Register  of  26th  February  1875,  whose  terms  are  perhaps  a  little 
ambiguous,  was  interpreted  by  the  late  Sir  William  Gibson-Craig, 
not  as  giving  him  authority  to  add  an  Earl  of  Mar  of  date  1565 
to  the  roll  of  Peers,  but  as  entitling  the  Earl  of  Kellie  to  answer 
when  the  old  earldom  was  called :  and  accordingly,  at  the  Holy- 
rood  election  of  1876,  the  vote  of  the  heir-male  was  received,  and 
that  of  the  heir-general  rejected,  and  an  attempt  was  made 
to  exclude  the  heir-general  from  the  Peers'  table.  Six  Peers,  how- 
ever, protested  against  Lord  Kellie's  vote  :  and  though  the  heir  of 
line  did  not  again  take  part  in  the  proceedings,  the  number  of  his 
sympathizers  increased  at  every  subsequent  election,  till  the  most 
prominent  feature  of  those  gatherings  of  Peers  came  to  be  the 
protests  against  Lord  Kellie  s  vote  as  Earl  of  Mar,  and  the  dis- 
cussion to  which  they  gave  rise.  At  the  election  of  17th  February 
last,  there  were  no  fewer  than  twenty-three  protesters. 

Meantime  the  arena  of  contention  had  extended  from  the  picture 

Uery  of  Holyrood  to  the  Upper  House  of  Legislature.    In  1877, 

d  Mar  and  Kellie  petitioned  the  House  of  Lords  to  direct  that 
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the  title  of  Mar  should  be  called  at  future  elections  with  a  preced- 
ence corresponding  to  1565,  instead  of  in  its  present  place ;  a 
proposal  equivalent  to  the  excision  of  the  old  dignity.  The  House, 
on  the  report  of  a  Select  Committee,  declined  to  interfere  in  the 
manner  prayed  for ;  but  that  Committee  indicated  that,  should  the 
heir-general  again  vote,  and  his  vote  be  protested  against,  there 
was  an  existing  statute  of  1847  under  whose  machinery  his  claim 
might  be  directly  adiudicated  on  by  the  House.  A  year  or  two 
later  the  Marauess  of  Iluntly  made  an  effort  to  turn  the  weapon 
thus  suggested  against  the  heir-male,  in  respect  of  his  vote  having 
also  been  the  subject  of  protests.  On  1st  June  1880  the  Earl  of 
Galloway  proposed,  and  carried  by  a  majority  of  eight  in  a  house 
of  ninety,  a  resolution  to  rescina  the  order  to  the  Lord  Clerk 
Register,  under  which  Lord  Kellie  voted ;  his  resolution  further 
iaciuding  a  recognition  of  the  heir-general  as  Earl  of  Mar;  but 
owing  to  the  absence  of  some  technical  words,  the  question  had  to 
be  reconsidered,  when  an  opposite  result  was  arrived  at  by  a 
majority  of  twenty-eight,  in  a  house  of  one  hundred  and  thirty- 
two.  On  each  of  these  occasions  there  was  a  long  debate,  in  which 
the  advocates  of  the  ancient  title  had  the  best  of  it,  and  made  many 
and  influential  converts.  The  Holyrood  protests  were  soon  after- 
wards brought  under  the  cognisance  of  the  House  in  a  separate 
blue-book. 

The  Mar  question  also  brought  to  a  height  in  Scotland  a  long- 
standing dissatisfaction  with  the  Lords'  Committees  of  Privileges, 
as  a  tribunal  for  determining  peerage  claims ;  the  interest  in  this 
subject  being  quickened  by  the  appearance  of  a  posthumous  work 
by  the  late  Earl  of  Crawford,  containing  an  aole  and  elaborate 
vindication  of  the  ancient  earldom  of  Mar,  and  a  historical  inauirv 
into  the  subject  of  jurisdiction  in  Scottish  dignities.  The  half- 
forgotten  fact  was  exposed  to  light,  that  the  cognisance  of  Scottish 
peerage  questions,  which,  when  Scotland  was  an  independent 
kingdom,  nad  been  in  the  Court  of  Session,  was  not  removed  from 
that  tribunal  by  the  Act  of  Union;  and  that  the  practice  of 
Scottish  claimants  petitioning  the  Sovereign  and  being  referred  to 
the  House  of  Lords  was  the  creation  of  usage  only,  not  of  statute. 
In  1882  a  Select  Committee  of  the  Lords  was  appointed,  on  the 
motion  of  the  Earl  of  Galloway,  to  suggest  a  remedy  for  two 
grievances  of  the  Scottish  Peers — the  difficulty  of  checking  the 
votes  of  mere  pretenders,  and  the  costly  and  unsatisfactory  mode 
in  which  claims  to  peerages  were  determined.  A  large  amount  of 
evidence  was  led,  and  a  report  drawn  up,  containing  some  valuable 
suggestions.  The  following  year  a  Bill  was  introduced  into  the 
House  of  Lords  by  the  Lord  Chancellor  (Selborne),  which,  instead 
of  carrying  out  the  views  of  the  Committee,  diverged  materially 
from  its  recommendations.  It  dealt  only  with  the  former  of  the 
two  evils  complained  of,  and  proposed  to  invest  the  House  with  a 
new  power  of  altering  the  precedence  in  the  Union  Boll,  which,  it 
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was  feared  in  Scotland,  would  be  put  in  operation  in  uxtingnish 
the  old  dignity  of  Mar  by  a  side-wind,  in  the  mode  attempted 
without  success  by  Lord  Mar  and  Kellie  in  1877.  This  measare 
was  petitioned  against  by  nearly  a  hundred  of  the  chief  lawyers 
and  historical  scholars  in  Scotland,  and  the  Faculty  of  Advocates 
reported  against  its  leading  provisions ;  and  while  it  was  with 
difficulty,  and  in  the  face  of  much  opposition,  carried  through  the 
Lords,  it  had  to  be  withdrawn  in  consequence  of  strong  objections 
made  to  it  in  the  Commons. 

The  heir  to  the  old  earldom  had,  as  already  stated,  been  received 
by  Her  Majesty  as  Earl  of  Mar  before  any  doubt  had  been  thrown 
on  his  successioTi.  But  immediately  on  the  judgment  of  1875, 
Lord  Mar  and  Kellie  made  application  to  have  his  cousin's  presen- 
tation cancelled,  in  the  only  way  in  which  a  presentation  can 
regularly  be  cancelled,  namely,  through  the  Gaaette.  The  Lord 
Chamberlain,  while  he  refused  to  take  this  step,  consulted  Garter 
whether  the  decision  in  question  deprived  the  heir  of  his  status  as 
Earl  of  Mar ;  and,  as  the  result  of  an  affirmative  answer  which  he 
received,  made  Lord  Mar  aware  that  he  would  not  be  expected  to* 
appear  again  at  Court  as  Earl.  Garter's  opinion,  given  on  a 
subject  with  which  he  was  unfamiliar,  and  which  was  not  in  his 
province,  but  in  that  of  Lyon,  was  soon  after  virtually  comlemnecl 
as  erroneous  by  the  already  mentioned  Select  Committee  of  1877. 
Still,  the  action  which  had  been  taken  on  it  helped  to  throw 
doubts  on  Lord  Mar's  position  as  a  peer.  In  1884  a  petition  was 
drawn  up  by  106  Peers,  headed  by  the  Duke  of  Sutherland,  pray- 
ing that  Her  Majesty  might  again  be  pleased  to  receive  John 
Francis  Erskine,  Earl  of  Mar,  at  Court.  It  was  probably  antici- 
pated, as  the  result  of  Her  Majesty  acceding  to  this  petition,  that 
the  House  of  Lords  would  no  longer  hesitate  to  adopt  the  course 
proposed  by  Lord  Galloway  four  years  before,  and,  by  rescinding 
or  altering  the  order  of  1875  to  the  Lord  Clerk  Begister,  bring 
the  contretemps  to  an  end.  It  is  now  no  secret  that  Her  Majesty, 
with  that  love  of  justice  which  so  eminently  characterizes  onr 
Sovereign,  took  a  warm  interest  in  the  object  which  the  petitioners 
had  at  neart.  Constitutional  difficulties,  however,  were  considered 
to  stand  in  the  way  of  directly  doing  what  was  wished ;  and  Her 
Majesty *s  advisers  came  to  the  conclusion  that  the  same  object 
would  be  better  attained  by  an  Act  of  Parliament.  While,  but 
for  a  decision  arrived  at  on  grounds  which  it  was  impossible  to 
defend,  the  right  of  the  heir-general  was  incontrovertible,  that 
decision  had  at  the  same  time  to  be  upheld  as  the  judgment  of  a 
competent  tribunal. 

The  Bill,  introduced  into  the  House  of  Lords  last  May,  was  in 
form  a  restoration  from  an  attainder.  Its  preamble  set  forth  that 
until  the  decision  of  1875,  the  ancient  honour  inherited  bv  the 
Countess  Isabel  was  reputed  to  be  still  existent ;  but  that  it  haa  now 
become  matter  of  doubt  whether  it  had  not  been,  previously  to  1 565^ 
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bysome  means '' surrendered  or  merged  in  the  Crown;"  and  the  chief 
operatiTe  clause  restored  'Mohn  Francis  Erskine  Goodeve  Erskine,"' 
and  those  entitled  to  succeed  after  him,  to  all  the  difi;nitie8  held  by 
Countess  Isabel,  as  e£fectually  '*as  if  the  same  haa,  without  any 
forfeiture  or  surrender,  descended  to  the  said  tTohn  Lord  Erskine  ^ 
(the  Begent  Elarl),  ''or  had  been  duly,  expressly,  and  effectually 
restored  to  the  said  John  Lord  Erskine  and  his  lawful  heirs- 
general  by  the  said  charter  of  Mary  Queen  of  the  Scots,  or  by 
other  means  effectual  in  law."  The  Bill  was  introduced  by  Her 
Majesty's  command  in  the  House  of  Lords  by  Lord  Rosebery, 
who  explained  shortly  the  circumstances  which  had  called  for  it, 
adding  that  the  preamble  would  have  to  be  proved  before  a  Select 
Committee.  The  new  Ministry  having  taken  the  Bill  up  after 
the  Oovemment  crisis,  the  Committee  was  appointed  on  the  14th 
July,  to  a  large  extent  a  legal  one,  consisting  of  the  Lord  Chan- 
cellor and  Lord  Privy  Seal,  the  Duke  of  Bedford,  Marquesses  of 
Lothian  and  Bute,  Earls  Rosebery,  Hopetoun,  Sydney,  Redesdale, 
and  Selbome,  and  Lords  Penzance,  Moncreiff,  Coleridge,  Black- 
bum,  Watson,  Bramwell,  and  Fitzgerald — Lord  Selbome  being 
chosen  chairman.  The  heir-general  having  been  given  to  under- 
stand that  he  would  have  to  be  represented  by  counsel,  and  that 
the  proof  of  the  preamble  would  chiefly  devolve  on  him,  Mr.  W. 
A*  Lindsay,  barrister-at-law,  and  Portcullis  Pursuivant  (a  nephew 
of  the  Earl  of  Crawford,  whose  interest  in  the  case  has  already 
been  alluded  to),  was  instructed  on  very  short  notice ;  and  his 
minute  knowledge  of  the  facts,  and  clear  statement  of  them,  were 
of  great  service.  Lyon  King  of  Arms  was  in  attendance  by 
rnstniction  of  the  Lord  Chancellor  and  Lord  Advocate.  The 
Earl  of  Mar  and  Kellie,  who  was  present  throughout  the  pi*oceed- 
ingSy  handed  in  a  printed  protest,  traversing  various  statements  in 
the  preamble,  among  others  Countess  Isabel's  hereditary  right, 
and  the  assertion  that  the  Erskines  were  her  representatives.  The 
proceedings  included  a  thorough  investigation  of  these  two  points; 
as  to  both  of  which  cogent  corroborative  proof  was  adduced,  in  addi- 
tion to  what  was  to  be  found  in  the  minutes  of  evidence  of  1875, 
in  the  shape  both  of  charters  which  had  been  overlooked  and  of 
entries  in  the  Excheouer  Rolls.  The  intention  of  Queen  Mary 
to  restore  the  old  dignity,  and  the  general  belief  that  she  had  done 
so,  were  proved,  vnier  aliay  by  the  phraseology  of  the  charter  of 
23rd  June  1565,  by  the  precedence  of  Mar  in  the  Decreet  of 
Ranking  of  1606,  by  the  continued  protests  made  by  the  Earls 
of  Mar  for  still  higher  precedence,  by  the  words  of  the  Restoration 
Act  of  1824,  by  the  discussions  at  the  introduction  of  that  Act, 
and  by  the  uniform  eonsenms  of  peerage  lawyers.  After  four  day^ 
prolonged  sittings,  the  law  Lorcfs  witnout  exception,  and  the  lay 
xjords  with  the  exception  of  Lord  Redesdale,  oecame  convinced 
that  every  statement  in  the  preamble  was  proved ;  and  the  Bill 
was  read  a  third  time  in  the  Lords  on  the  31st  July.    The  only 
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opposition  which  it  encoantered  in  the  Commons  was  an  expre»* 
sion  of  opinion  from  the  member  for  the  Kirkcaldy  Biir£;fa8, 
which,  when  put  on  the  Select  Committee,  Sir  George  Campbell 
had  to  retract;  and  the  royal  assent  was  given  on  the  6th  of 
Aiu^^st. 

If  we  look  on  this  statute  as  the  reversal  by  the  Parliament  of 
the  United  Kingdom  of  an  attainder  datincr  before  the  Union^ 
though  a  direct  precedent  is  wanting,  it  would  oe  difficult  to  suggest 
any  constitutional  objection  to  such  an  act  of  grace  on  the  part  of 
Her  Majesty.  Viewing  the  question  historically,  we  cannot  share 
in  the  ^'  doubts "  expressed  in  the  preamble  whether  the  ancient 
dignity  *'  was  or  was  not,  previously  to  1565,  by  any  lawful 
means  surrendered  or  mergra  in  the  Crown,"  words  which  seem 
to  point  to  the  proceedings  of  1457  not  having  been  formallv 
enough  annulled.  In  point  of  fact,  by  a  legal  fiction  which 
perhaps  the  Crown  could  not  have  dispensed  with,  Queen  Maiy 
tias  been  made  the  scapegoat  for  the  blunder  of  the  Committee  of 
Privileges.  Nevertheless,  we  cannot  but  sympathize  with  the 
general  satisfaction  with  which  this  measure  will  be  received  as 
the  redress  of  an  undoubted  wrong,  and  the  termination  of  a 
contest  which  has  raged  for  ten  years  with  unwonted  virulence 
among  the  peers,  lawyers,  and  public  of  Scotland.  Two  Earis  of 
Mar  will  henceforth  be  called  at  elections  of  Peers,  the  old  Earl 
in  his  old  place,  and  the  holder  of  the  dignity  for  whose  existence 
th&  Committee  of  Privileges  of  1875  is  responsible,  interpolated 
into  the  roll  of  a  date  corresponding  to  1565. 
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Wb  propose  to  consider  closely  a  few  im(K)rtant  and  useful 
decisions  on  the  subject  of  sale,  and  to  deal  first  with  a  few  cases 
on  the  important  and  interesting  subject  of  suspensive  condition. 
A  proper  suspensive  condition  prevents  the  property  from  passinf^ 
ana  that  even  when  delivery,  the  essential  and  in  our  law  usually 
the  conclusive  condition  of  the  passing  of  property,  has  taken 
place.  Mr.  Bell  {Com.^  7th  ed.,  i.  259)  lays  down  the  doctrine  that 
^*  if  it  be  stipulated  as  the  conrUtion  of  a  bargain,  or  if  goods  be 
sent  accompanied  by  a  draft  to  be  accepted  and  returned,  and  the 
^oods  are  received,  but  the  acceptance  not  sent,  the  property  is 
not  passed — the  goods  are  still  unsold."  Thus,  where  such  a  con* 
dition  is  proved,  re-delivery  must  take  place,  and  the  seller  who 
has  not  been  divested  of  the  property  must  be  restored  to  the 
possession.  It  is  clear  that  such  a  condition  must  be  express  and 
•capable  of  distinct  proof,  and  it  has  been  laid  down  on  very 
obvious  grounds  that  the  law  will  reject  an  implied  suspensive 
condition.     There  have  been,  of  late  years,  two  cases  very  similar 
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in  their  facts,  and  very  important  in  the  law  of  sale  and  of 
bankraptcy,  in  one  of  which  the  Court  has  afSnned,  while  in  the 
other  it  has  refused  to  admit  the  existence  of  a  suspensive 
condition.  It  is,  perhaps,  not  too  much  to  say  of  the  former  that 
it  has  not  been  regarded  with  acquiescence  by  the  profession  since 
it  was  pronounced,  and  that  it  has,  though  not  overruled,  certainly 
not  been  in  any  way  strengthened  by  the  decision  in  the  latter. 
A  result  in  which  they  are  in  entire  agreement  is  that  the  terms 
in  which  a  contract  of  sale  are  expressed  may  not  in  themselves 
be  at  all  conclusive  on  the  question  whether  or  not  a  suspensive 
condition  has  been  introduced  into  the  contract.  The  surrounding 
circumstances  must  also,  in  many  cases,  be  examined  in  order  to 
discover,  if  possible,  the  true  meaning  of  the  words  in  the  contract 
which  are  said  to  contain  a  suspensive  condition.  In  both  cases 
the  question  arose,  as  it  most  naturally  and  most  frequently  does^ 
between  the  seller  of  goods  wishing  to  recover  possession  of  tbem, 
and  the  creditors  of  an  insolvent  purchaser. 

In  Brandt  v.  Dickson  (3  R.  375),  the  earlier  of  the  cases  to  whicli 
we  refer,  the  terms  of  the  contract  of  sale  were  contained  in  a 
letter  by  the  sellers  to  the  buyer,  saying :  "  We  confirm  the  sale 
made  to  you  to-day  of  .  .  .  about  ten  tons  of  flax,  at  £40,  lOs. 
per  ton ;  draft  at  four  months  from  this  date  (24th  November 
1874),  and  1  per  cent,  discount."  This  flax  was  delivered  to  a 
common  carrier  for  transmission  to  the  buyer  on  27th  November, 
and  the  next  day,  Saturday  the  28th,  it  was  delivered  to  him  ; 
and  on  the  same  day  (28th)  the  seller  sent  off  the  invoice  stating 
the  exact  weight  (the  goods  had  been  weighed  on  the  way  to  the 
station  from  which  they  were  sent)  and  the  draft  at  four  months 
for  acceptance,  which  they  asked  him  to  return  in  due  time, 
meaning  in  course  of  post.  These  documents  having  arrived  at 
his  house  after  business  hours  the  same  evening,  the  buyer  did 
nothing  with  them  that  day,  but  on  Monday  the  30th  he 
took  tnem  to  his  ofiice,  where  he  found  a  letter  from  his 
banker  which  caused  him  to  decide  on  stopping  payment, 
though  his  business  had  hitherto  been  going  on  exactly  as 
usual;  and  therefore  he  did  not  accept  the  bill,  but  set  aside 
the  flax,  not  being  sure  whether  it  was  his  or  not.  He  was 
aoon  after  seauestrated,  and  the  question  then  arose  between  his 
trustee  and  tne  sellers  whether  the  flax  was  to  be  held  as  engulfed 
in  the  waters  of  bankruptcy  with  the  wreck  of  his  affairs,  or  could 
be  drawn  in  safety  to  the  shore  and  returned  to  the  sellers  as  if 
they  had  never  sent  it  to  him  at  all.  Now  there  is  one  reading  of 
the  words  in  the  sale  note  which  seems,  as  was  contended  for  in  a 
case  to  be  afterwards  referred  to,  to  bring  such  a  case  entirely  within 
Mr.  Bell's  doctrine  already  referred  to.  **  Bill  at  four  months " 
seems  to  mean  that  if  the  buyer  did  not  so  grant  his  bill  the  goods 
were  never  to  be  his — that  is  to  say,  it  was  a  suspensive  condition 
of  the  sale  that  the  buyer  should  give  his  bill  at  four  months  lor 
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the  price ;  and  the  Sheriff,  taking  this  view,  directed  the  goods  to 
be  restored  to  the  sellers  as  being  their  property,  and  not  falling 
within  the  sequestration.  On  appeal,  however,  the  Second  Division 
of  the  C^ourt  of  Session  thought  proof  necessary,  and  the  f  act^  which 
have  been  already  stated  were  disclosed.  Now,  on  these  facts,  the 
Court  were  of  opinion  that  there  was  a  suspensive  condition  that 
the  property  was  only  to  pass  on  the  granting  of  the  bill,  and  that 
it  was  immaterial  that  the  bill  came  a  short  time  after  the  goods, 
since  the  intention  appeared  to  be  that  they  should  arrive  t-ogether ; 
and  that,  therefore,  as  the  two  arrivals  were  inseparable  in  law,  the 
delivery  was  incomplete  until  the  bill  had  arrived  and  could  be 
signed  and  despatched  in  due  course.  But  as  that  could  not 
honestly  be  done,  in  consequence  of  the  banker^s  letter  making 
suspension  inevitable  on  the  Monday  morning,  the  suspensive 
condition  took  effect,  and  the  property  never  passed. 

Now  let  us  see  what  were  the  circumstances  of  the  case  decided 
on  3rd  June  last  {Clarke  v.  MyleSy  22  S.  L.  R.  685),  in  which  the 
same  Division  of  the  Court  decided  that  no  suspensive  condition  had 
been  proved.  There,  also,  the  subject  of  sale  was  flax.  The  sale 
note  again  said,  **  payment  by  draft  at  three  months."  The  goods 
were  bought  on  11th  July,  but  as  the  buyer  did  not  at  once  require 
them,  they  were  not  sent  till  4th  August.  At  the  very  moment 
they  arrived  the  buyer  was  taking  counsel  with  his  agent  whether 
he  could  go  on  or  should  stop  payment,  and  on  that  day,  or  the 
next,  he  decided  that  he  should  stop,  and  lay  aside  the  goods. 
Immediately  after,  he  failed  ;  and  in  consequence  of  the  suspension 
of  payment,  the  bill  was  never  presented  tor  his  signature,  as  the 
sellers'  object  was,  if  possible,  to  recover  the  goods^  maintaining 
:that  the  expression  *'  payment  by  draft  at  three  months  "  involves 
a  suspensive  condition — a  contention  which  was  overruled,  as  had 
substantially  been  done  in  BravdCs  case,  it  being  quite  clear  that 
such  an  expression  only  means  that  the  sale  is  one  at  three  months' 
credit ;  and  secondly,  that  Brandies  case  was  an  authority  in  his 
favour,  since  the  whole  circumstances  of  this,  the  first  transaction 
between  the  parties,  showed  that,  just  as  in  that  case,  the  deliverj 
and  the  acceptance  of  the  bill  were  to  be  contemporaneous, 
for  it  was  clear  that  the  bill  was  intended  to  be  sent  whenever 
the  invoice  was  checked,  and  to  be  returned  whenever  the  goods 
arrived.  .The  Court,  however,  wei'e  against  this  argument  also ; 
and  seem,  indeed,  to  have  felt  no  difficulty  except  what  was  caused 
by  the  case  of  Brandt.  That  decision  was  declared  not  to  be  in 
point,  on  the  ground  that  there  the  delivery  and  the  sending 
the  bill  for  acceptance  were  truly  contemporaneous:  as  u 
the  seller  had  come  with  the  goods  in  his  hand  and  had  said,  ^'I 
will  only  hand  them  to  you  on  receipt  of  your  promise  to  pay;" 
whereas  in  Clarke's  case  the  goods  were  sent,  and  the  suspension 
having  immediately  occurred  the  bill  was  never  presented  at  all. 
The  explanation  of  this  seems  to  have  been  that  the.  bill  was  sent 
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on  the  5th — ^the  day  the  suspension  M*as  announced — to  the 
<x>rrespondent  of  the  seller,  who  had  conducted  the  sale  on  his 
behalf,  and  who  did  not  present  it  because  he  had  taken  up  the 
position  of  maintaining  that  he  was  entitled  to  have  the  flax 
returned. 

Now  the  decision  in  this  case  of  Clarke  seems  clearly  right.  It 
was  the  ordinary  case  of  a  seller  who  has  sent  his  goods  without 
being  paid,  and  has  only  a  personal  claim  for  their  price.  But  we 
are  also  satisfied  that  it  is  inconsistent  with  Brandfs  case,  and  that 
Brandt's  case  was  an  erroneous  judgment.  The  judges  in  Clarices 
case — except  the  Lord  Justice-Clerk,  the  only  judge  now  on  the 
bench  of  the  Second  Division  of  1876,  who  speaks  oX  Brandt's  case 
as  only  an  application  of  the  doctrine  of  Mr.  Bell — do  not  indicate 
any  approval  of  the  application  of  that  doctrine  to  the  facts. 
They  seek  to  distinguish  the  case  without  overruling  it,  and  the 
special  circumstance  relied  on  for  that  purpose  isthattnere  the  bill 
and  the  goods  were  to  be  regarded  as  arriving  at  the  same  time, 
and  that,  as  we  hnve  before  expressed  it,  tlie  latter  were  only  to 
be  delivered  up  when  the  former  was  signed  in  exchange.  But 
the  first  remai*k  which  occurs  to  one  is  that  this  was  not  done  in 
point  of  fact.  The  goods  were  handed  to  a  carrier  for  trans- 
mission the  day  before  the  bill  was  posted,  and  the  delivery  was 
then  made, — subject,  no  doubt,  to  the  right  of  stoppage  in  transitu^ 
which  does  not  affect  the  passing  of  the  property.  In  any  view, 
the  goods  were  in  the  buyer's  possession  before  the  bill  was  even 
posted  to  the  buyer  for  liis  acceptance.  No  doubt  the  buyer  did 
not  know  that,  as  they  were  only  delivered  to  his  servant,  he  not 
being  on  the  spot;  but  unless,  as  Lord  Neaves  seems  to  have 
held,  a  stipulation  for  payment  by  a  draft  at  four  months, 
returned  in  course  of  {jost,  imports  a  suspensive  condition  of  the 
contract,  which  the  Court  certainly  did  not  affirm  in  terms,  we 
fail  to  see  why  it  required  the  personal  intervention  of  the  buyer 
himself,  who  was  to  sign  the  draft,  in  order  to  its  being  good 
delivery.  It  was  delivery  to  his  servant  at  his  place  of  business 
for  the  reception  of  goods.  If  it  was  an  honest  transaction  on  his 
part,  which  the  Court  held  it  to  be,  it  was  one  by  which  the  sellers 
had  sent  away  their  goods  on  the  footing  that  they  were  on  the 
next  day  to  send  a  bill  whereby  the  buyer  was  to  undertake 
payment  four  months  after  delivery.  The  things  were  not 
simultaneous  in  fact,  nor  could  they  have  been  intended  to  be  so ; 
and  it  seems  impossible,  however  hard  the  case  may  be  for  one  of 
the  parties,  to  make  them  ^'  contemporaneous  in  law."  One  of  the 
judges,  Lord  Ormidale,  founded  as  authority  on  the  case  of 
Bradie  v.  Tod  ^  Co,  (May  20,  1814,  F.  C),  which,  as  reported  in 
the  Faculty  Collection^  may  be  said  to  be  an  authority  for  the 
doctrine  that  where  a  seller  in  transmitting  goods  asks  for  a  bill 
in  course  of  post,  and  none  is  sent,  the  sale  is  void  for  breach  of  a 
suspensive  condition.    But  the  learned  editor  of  Bell's  Commentaries 
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(7th  ed.  p.  260),  on  strong  grounds,  impugns  the  authority'  of  that 
case,  assuming  it  to  decide  any  such  point.  He  explains  it  on 
grounds  whicn  seem  probable  enough,  and  which  are — that  the 
goods  had  been  ordered,  that  the  person  having  them  to  sell 
shipped  them,  and,  at  the  same  time,  informed  trie  person  who 
ordered  them  that  he  had  done  so,  and  would  require  a  bill  for 
them  by  return  of  post,  and  that  on  this  not  being  sent  he  un- 
shipped them.  On  that  ground  only  does  the  judgment  seem 
consistent  with  principle ;  and  if  that  be  not  the  true  explanation 
of  the  case,  the  Sheriff  was  right  in  Brandts  case  in  deciaing  it  in 
favour  of  the  seller  on  the  mere  terms  of  the  sale  note :  '*  payment 
by  bill  at  four  months." 

It  is  indeed  somewhat  difficult,  where  delivery  is  once  given,  to 
see  how — ^f  raud  being  apart — a  mere  stipulation  as  to  the  method 
of  payment  can,  no  matter  when  it  was  made,  be  raised  to  the 
height  of  a  suspensive  condition  of  the  contract.  If  I  go  into  a 
ready-money  shop  and  ask  to  buy  something  which  is  shown  in  the 
window,  the  production  of  the  money  from  my  pocket  is  no  doubt 
a  suspensive  condition  of  my  putting  the  article  into  it.  But  if  the 
article  is  given  me  on  the  footing  that  I  am  to  pay  for  it  next  day, 
and  I  find  the  same  night  a  letter  from  my  banker  making  suspen- 
sion inevitable  and  immediate,  it  would  rather  seem  that  my 
general  creditors  might  plead  that  the  ready-money  condition 
was  waived,  and  that  the  property  passed  to  me  (and  thence  to 
them)  by  the  delivery,  leaving  the  shopkeeper  only  a  personal 
claim  for  the  price.  This  question  was  somewhat  discussed,  but 
did  not  require  decision,  in  Watt  v.  Fridlay  (20th  Feb.  1846,  8 
D.  529).  The  judges  seem  to  have  inclined  to  the  view  that  a 
voluntary  delivery,  on  the  footing  that  the  price  is  still  to  be  paid, 
will  always  pass  the  property ;  and,  indeed,  having  in  view  the 
meaning  and  importance  attached  to  delivery  by  our  law,  it  is 
difficult  to  find  any  other  principle  on  the  matter.  A  ready-monev 
sale,  on  the  other  hand,  is  a  contract  in  which  the  prestations  of 
the  parties  are  to  be  immediately  and  simultaneously  performed ; 
and  it  seems  subtle  rather  than  sound  to  speak  of  its  being  a 
suspensive  condition  of  the  property  passing  that  the  price  i^^ 
paia.  There  is  truly  in  sucn  a  case  nothing  which  can  be  in 
suspense,  or  to  vary  the  expression,  there  can  be  no  such  condition 
precedent,  because  the  prestations  are  to  be  simultaneously 
performed. 

Alike  in  the  case  of  Brandt  and  in  that  of  Clarke  we  find  the 
purchaser,  when  the  crash  is  imminent  and  suspension  of  payment 
resolved  on,  setting  aside  the  goods  for  the  benefit  of  those  whose 
property  they  might  prove  to  be.  In  neither  was  there  any  fraud, 
either  in  ordering  tnem  or  in  dealing  with  them  when  tliey 
arrived.  The  law  is  clear,  that  when  a  purchaser  finds  his  position 
irretrievable  he  is  entitled  to  refuse  to  take  delivery  of  the  goods 
he  has  purchased  but  not  yet  received,  and  which  are  therefore 
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still  the  property  of  the  seller.    It  is  also  well  settled,  that  if  he  do 
receive  them  ciistadice  causa  only,  the  property  does  not  pass  to 
him,  but  that  if  he  receive  them  in  the  ordinary  course  of  busi- 
ness the  property  does  pass,  and  he  cannot  change  his  mind  and 
return  them.     It  is  still  a  question,  however,  whether  a  buyer 
commits  a  fraud  who,  finding  himself  insolvent,  docs  not  exercise 
his  right  to  reject,  but  receives  the  goods,  and  so  benefits  his 
general  creditors.   Lord  President  Blair,  in  Stein  v.  Hittchison  (16th 
Nov.  1810,  F.  C),  indicated  an  impression,  "that  if  a  bankrupt 
were  to  take  delivery  of  goods  bought  as  a  solvent  man,  that  would 
be  a  fraud  which  would  entitle  the  seller  to  redress."     The  insol- 
vent at  such  a  time  is  bound  to  act  justly  and  fairly,  and  there 
can  indeed  be  seen  in  the  acting  of  some  persons  on  whom  sudden 
misfortune    has   fallen,  an   earnest  and   painful    endeavour    to 
perform  this  duty,  but  it  is  by  no  means  clear  that  an  act  which, 
m  the  first  instance  at  all  events,  can  only  benefit  the  general  body 
of  creditors,  can  be  regarded  as  necessarily  a  fraud  upon  a  pai^ 
ticnlar  creditor  who  has  sent  off  his  goods  on  the  footing  and  in 
the  expectation  that  he  will  hare  only  a  personal  right  to  recover 
the   price.     In    Watt    v.  Hmdrief   already  referred    to.    Lords 
FuUerton  and  Mackenzie  express  doubt  whether  there  can  be  said 
to  be  any  fraud  in  such  a  case,  and  Lord  Jefirey  seems  to  have 
been  of  opinion  that  there  would  not.     In   the   recent  case  of 
Booker  ^  Sons  v.  MUne  (20th  Dec.  1870,  9  M.  214),  the  Lord 
President  said,  **  Whether  it  is  law  or  not  that  a  buyer  knowing 
his  insolvency  and  taking  delivery  of  goods  commits  a  ^raud,  I  give 
no  opinion.     Whether  it  is  his  legal  duty  to  reject  goods  in  such 
circumstances  has  not  been   determined."     The  question   being 
thus  still  an  open  one,  it  is  to  be  remarked  that  in  such  circum- 
stances equity  is  against  receiving  the  goods,  and  as  the  bankrupt 
cannot  pay  for  them  it  seems  to  be  his  moral  duty  to  return  them* 
The   moral  dutv   being,   therefore,   that  of  exercising   what    is 
admittedly  a  right — ^the  right  of  rejection — it  does  not  seem  a  long 
step  to  take  to  say  that  where  equity  requires  a  man  to  do  an  act, 
ana  he  is  perfectly  entitled  to  cto  it,  the  law  will  not  only  favour 
but  enjoin  the  doing  of  it.     The  true  principle  probably  is,  that 
when  a  stoppage  of  payment  is  imminent,  and  the  debtor  feels 
that  there  is  no  possible  alternative  but  ctdereforo^  the  law  reouires 
of  him  absolute  hona  fdes  in  his  relations  to  his  various  creditors, 
and  will  interpose  to  undo  any  voluntary  act  of  his  which  would 
have  the  effect  of  altering  the  position  of  any  one  transacting  with 
him  in  a  question  with  tne  others.    It  deserves  consideration,  also, 
that  in  sotne  cases  the  goods  which  the  insolvent  has  thus  at  least 
a  right  and  a  moral  duty  to  reject  may  be  of  great  value  relatively 
to  those  which  are  already  swept  away  without  hope  in  the  wreck. 
Now  the  debtor  may  in  such  a  case  have  a  strong  interest  to  deal 
unfairly  by  the  owner  of  the  goods  delivered  when  he  is  on  the 
eve  of  bankruptcy,  for  the  object  of  paying  a  better  dividend  in 
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the  sequestration  and  getting  a  more  speedy  and  easy  discharge 
from  his  sequestration. 

Ere  leaving  the  subject  of  suspensive  condition  in  sale,  we  ought 
to  remind  our  readers  of  the  discussion  which  will  be  found  in  the 
case  of  Brovm  v.  Marr  (7  R.  427),  on  the  well-worn  question 
whether  a  condition  in  a  sale  that  the  purchaser  may  in  a  certain 
event  return  the  goods  is  a  suspensive  or  resolutive  condition.  On 
that  question,  the  names  of  Bell  and  Brodie  will  be  found  on  one 
side  and  that  of  Pothier  on  the  other,  and  the  opinion  of  the  last- 
named  seems,  though  the  point  cannot  be  said  to  have  been 
decided,  to  have  been  preferred  by  the  Court.  It  would  not 
be  useful  here  to  enter  into  the  discussion  either  of  the  doctrine 
or  of  the  interesting  case  in  which  it  was  so  much  discussed,  but 
the  attention  of  the  reader  may  profitably  be  called  to  the  recent 
decision  of  Lord  Kinnear  in  Bdl^  Bannie,  ^  Co.  v.  Smith  (Whites 
Trustee)  (22  S.  L.  K.  597).  In  that  case  the  petitioners,  wine 
merchants  in  Leith,  had  entered  about  the  year  1874  into  a  verbal 
contract  with  a  hotelkeeper,  bv  which  it  was  arranged  that  they 
should  supply  him  with  wines  for  the  purposes  of  his  business,  and 
should  take  stock  of  what  was  in  his  cellars  every  month,  and  be 
entitled  to  get  payment  for  what  had  been  consumed  during  the 
month  preceding  the  stocktaking.  The  understanding  between 
the  parties  was  that  the  wine  was  to  remain  the  property  of  the 
wine  merchant  and  not  to  pass  to  the  hotelkeeper  notwithstanding 
the  delivery,  but  that  that  only  should  be  held  to  have  been  sold 
to  him  which  he  had  sold  to  his  customers.  When  the  hotel- 
keeper  became  bankrupt  after  a  number  of  years  of  dealing  on 
this  footing,  he  had  a  great  deal  of  the  wine  merchants'  wine  in 
his  cellar,  and  the  trustee  claimed  it  for  the  general  creditors,  his 
argument  apparently  being  that  the  vrine  had  been  delivered  to 
him  as  a  purchaser  on  a  contract  of  the  nature  of  that  of  "  sale  or 
return."  The  Lord  Ordinary,  however,  held  that  the  conditiou 
that  the  wine  should  be  used  by  the  bankrupt  before  it  could  be 
regarded  as  sold  to  him  was  truly  a  suspensive  condition,  and  there- 
fore that  the  wine  thus  lying  in  his  premises  unsold  was  to  be 
regarded,  not  as  his  property,  but  as  the  undivested  property  of 
the  wine  merchants.  The  delivery  was  made  on  a  contract  by 
which  delivery  was  not  to  transfer  property,  and  it  seems  to  be 
settled  in  law  that  such  a  contract,  even  though  it  partake  of  the 
nature  of  sale,  is  valid  and  wilt  receive  effect.  It  cannot  be  denied 
that  the  decision,  even  though  in  accordance  with  the  tendency  of 
many  recent  cases,  involves  tlie  paradox  to  which  the  Lord  Justice- 
Clerk  adverted  in  Mdrrs  case,  that  a  person  can  sell  on  his  own 
account,  and  in  respect  of  his  own  title,  an  article  which  does  not 
belong  to  him,  and  which  only  becomes  his  when  he  ceases  to  have 
any  right  to  it.  The  paradox  cannot  be  avoided  by  regarding  the 
hotelkeeper  as  simply  the  agent  of  the  merchant,  since  the  prices 
of  the  wines  were  intimated  to  him  after  they  were  deliverea,  and 
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lie,  it  is  clear,  was  a  buyer  from  the  merchant  of  all  that  lie  sold 
to  his  customers,  and,  indeed,  was  free  to  sell  the  wines  to  them  at 
any  price  he  pleased. 
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III.—"  Witnesses." 

Tu£  statute  2  Bob.  I.  cap.  34  contained  a  long  list  of  most 
interesting  persons,  all  of  whom  it  sweepingly  declared  to  be 
inadmissible  as  witnesses.  Our  old  practice  for  many  years  there- 
after was  almost  equally  without  a  sense  of  humour,  and  with 
similar  harshness  it  rigidly  excluded  these  classes  from  testifying 
in  Court.  We  can  imagine  how  chagrined  such  a  person  as  our- 
selves must  have  been  in  these  bygone  days,  as  class  after  class, 
possessing  the  most  promising  capacity  for  providing  amusement, 
was  by  force  of  statute  kept  out  of  the  witness-box.  The  loss, 
even  from  the  picturesque  point  of  view,  was  great.  Lawyei*s  and 
onlookers  were  deprivea  of  many  an  amusing  episode,  and  many 
an  interesting  scene,  although,  by  way  of  compensation,  botn 
judges  and  juries  were  spared  many  a  perplexing  problem  as  to 
credibility.  Now  matters  are  widely  changed.  Even  in  Hume's 
time  the  greater  liberality  of  the  practice  obtaining  called  for 
notice  ;  and  since  that  learned  author  wrote  we  have  become  more 
liberal,  by  vast  strides  at  times.  Now  much  of  the  work  pre- 
viously performed  by  the  admissibility  test  has  been  transferred  to 
the  credibility  test.  Apart  from  the  excellent  practical  results  of 
this  more  enlightened  tendency,  to  it  we  owe  the  interesting  variety 
— the  almost  inexhaustible  variety — among  the  witnesses  who 
frequent  the  Parliament  House.  It  has  opened  the  door  to  almost 
all  sorts  and  conditions  of  men,  and  has  filled  the  corridors  of  our 
Courts  with  picturesque  specimens  of  every  class,  and  from  every 
district.  The  blissful  drunkard,  the  simple  Sunday  scholar,  even 
the  genial  and  original  lunatic,  are  no  longer  necessarily  shut  out 
from  this  little  day's  outing.  The  deat  and  dumb  may  now 
be  called  upon  to  edify  and  entertain  a  Court.  Conjunct  and 
confident  persons  have  the  opportunity  of  giving  play  to  their 
imaginations,  their  affections,  and  their  spites;  and  the  hard- 
used  convict  can  now  face  his  judge  on  altered  terms, 
and  in  a  fresh  and  independent  capacity.  In  this,  as  in  other 
spheres,  we  are  approaching  more  nearly  to  the  great  doctrine  of 
*^  Egalit^ ; "  all  tne  sharp  distinctions  between  class  and  class  are 
being  rapidly  obliterated,  for  after  all,  one  man,  as  the  saying  goes, 
is  not  only  as  good  as  another,  but  a  great  deal  better.  laith  is 
no  longer  placed  in  the  universal  affirmative  of  the  logical  illustra- 
tion, '*  All  Cretans  are  liars." 
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Hence,  then,  it  romes  that  witnesses,  as  a  clasp,  present  such 
endless  variety.  They  are  "infinite,  and  cannot  soon  be  ex- 
hausted.*' From  all  regions  they  come;  starting  in  Sunday 
attire  from  remote  villages  at  dark,  chill  hours  in  the  early  morn- 
ing. Toilsome  journeys  are  theirs  from  side  stations  by  slow  local 
trains  until  they  reach  a  junction,  with  their  mouths  open  and  their 
raiment  crumpled.  Others  hurry  ofiF  from  a  busy  city  by  a  con- 
venient train,  reaching  Court  to  the  moment.  Some  have  come 
in  ri^ht  good  time,  and  have  remained  overnight  in  a  temperance 
hotel— deputation-like  and  brotherly,  marvelling  much  together 
and  comparing  notes  on  the  novelties  which  accost  them  in  a  town, 
storing  their  minds  with  wonders  and  improvements  to  retail  to 
their  wives  and  gossips  at  home. 

Were  witnesses  to  be  grouped  according  to  their  hats  alone, 
that  would  be  sufficient  to  indicate  how  manifold  are  the  types 
and  how  interesting.  There  is  the  soft  felt  wideawake  of  the 
village  doctor,  with  its  conical  crowned  brother,  affected  by  certain 
rural  populations.  There  is  the  glossy  *'  tile  "  of  the  cabman,  side 
by  side  with  all  the  fantastic  regulation  headgear  of  the  regiments 
of  the  British  army, — ^for  one  brilliant  uniform  frequently  relieves 
the  sombre  aspect  of  an  undefended  consistorial  action.  The  com- 
promise attire  of  the  tramway  conductor  contributes,  too,  its 
characteristic  hat ;  and  the  self-assertive  helmet  of  the  policeman 
speaks  truly  its  wearer's  manner  in  the  witness-box.  And  so  on 
this  method  of  division  might  be  pursued.  Indeed,  the  hat  plays 
an  important  part  in  the  expressive  power  of  witnesses.  There  is 
character  even  in  the  way  of  disposing  of  that  obtrusive  article  of 
clothing,  when  one  is  actually  and  at  last  called  into  the  box.  One 
witness  will  gingerly  balance  it  on  the  narrow  ledge  in  front  of 
him;  a  second  will  meekly  resign  it  to  an  offended  macer;  a 
third  will  boldly  place  it  on  the  bench  itself ;  a  fourth  will  keep  it 
nervously  in  his  hand,  twirling  it  and  maltreating  it,  and  con- 
tinually dropping  it  in  his  agitation,  earning  the  sternest  frowns 
of  the  judge,  and  the  muttered  profanity  of  the  examining  counsel ; 
a  fifth  will  thoughtlessly  deposit  his  new  '^topper"  on  the  parsi- 
monious seat  allowed  him  by  Government,  and  then,  when  politely 
permitted  to  "  sit  down  for  a  moment"  while  the  bar  unmuddle 
their  papers  or  settle  some  incidental  dispute,  this  unfortunate 
will  ruin  a  fair  and  promising  hat  career.  Assuredly  a  hat  is  not 
more  indispensable  to  a  singer  of  comic  songs  than  it  is  to  a  person 
who  depones. 

Witnesses  are  often  gregarious  in  their  habits.  Lifted  out  of 
their  native  element  and  set  down  in  the  austere  region  of  Parlia- 
ment House,  the  bond  of  a  common  misfortune  and  common 
hardship  strongly  draws  them  together.  Huddled  into  a  narrow 
chamber,  bare  not  only  of  decoration,  but  of  any  but  the  sternest 
furniture,  and  with  a  deficiency  of  cubic  feet  which  would 
ignominiously  condemn  it  as  a  police  cell,  it  is  not  to  be  wondered 
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si  that  companionship  should  occasionally  rear  its  head  in  their 
midst.  In  the  corriaor,  too,  where  they  may  wander  about  loose 
and  at  large  when  destined  for  the  amphitheatre  of  a  Lord 
Ordinary's  Court-room,  they  form  strange  conglomerates.  When 
the  proof  is  toward  in  a  case  of  right-of-way,  almost  the  entire 
rural  community  removes  from  its  native  clime  to  the  Court- 
house, and  a  regular  Wittenagemot  is  to  be  seen  in  the  corridor 
presided  over  by  its  Alderman,  and  convened  at  their  beck  and 
call  from  time  to  time  throughout  the  day.  We  referred  once 
before  to  the  goose-like  procession  of  sturdy  and  wondering 
mariners,  which  is  led  across  the  hall  by  a  macer  whenever  a 

3uestion  of  collision  at  sea  is  on  his  Lonlship's  roll  for  the  day. 
Lnd  there  are  domestic  groups  daily,  for  the  dirty  linen  of  the 
domestic  relations  makes  exorbitant  demands  on  the  time  of  Her 
Majesty's  Lords  of  Council  and  Session, — a  compact  company,  any 
one  of  these,  in  which  the  lady  can  be  easily  distinguisned,  with 
her  consoling  relatives  around,  generally  some  children,  the  police- 
man of  the  beat,  and  some  ''  supers,"  whose  description  varies  with 
the  particular  piece  being  played.  A  few  stragglers,  scarcely 
rallying  into  a  coherent  body,  generally  form  the  enemy  to  such  a 
group  as  the  last,  and  very  angry  glances,  and  sometimes  running 
skirmishes  of  threats  or  revilings  are  exchanged  whenever  the  two 
parties  come  within  range.  A  jury  trial  for  reparation  for  injury 
supplies  the  precincts  with  an  interesting  muster  of  witnesses, 
varying  in  character  according  to  such  trines  as  these — whether  a 
limb  has  been  taken  ofif  or  a  life  cut  short,  respectively  affording 
us  a  relic  or  a  relict ;  whether  it  was  a  tramway  or  a  railway  on  the 
one  hand,  or  some  defective  machinery  on  the  other,  that  operated 
on  the  victim,  which  alternatives  offer  us  the  rival  attractions 
of  uniforms,  and  the  hard  swearing  of  well-disciplined  employees 
in  the  one  case,  and  in  the  other,  exquisitely  neat  little  models 
which  put  in  the  shade  the  rude  workmanship  of  a  toy-shop. 

Of  witnesses  it  may  literally  be  said,  as  it  was  of  Cleopatra, 
that  *^  Custom  cannot  stale  their  infinite  variety."  That,  indeed, 
could  almost  be  said  of  their  demeanour  in  the  witness-box  by 
itself.  That  portlv  person,  for  example,  with  the  well-filled  vest, 
and  florid,  carefullv-shaven  cheeks,  is  an  unmistakeable  Bailie. 
There  is  municipality  in  his  manner,  which  is  calm  and  fearless, 
speaking  eloquently  of  experience,  and  betraying  how  absolutely 
he  is  cock  of  his  own  little  roost.  Every  word  seems  to  challenge 
the  judge  to  compete  with  him  in  experience  and  the  knowledge 
of  men  and  matters,  or  at  all  events  putting  himself  on  an  easy 
par  with  his  Lordship  in  these  matters.  His  language,  his  gestures, 
and  above  all,  his  superior  smile,  are  steadily  assertive ;  and  every 
answer  appears  to  be  studied  to  repeat  between  the  lines,  ^*  I  am 
not  as  other  men  are ;  you  and  I  are  initiated  folk ;  I  am  well 
used  to  this  sort  of  thing ;  you  cannot  fail  to  observe  it ;  I  am 
aware  of  my  superiority,  but  not  a  jot  proud,  withal."     Of  a 
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similar  demeanonr  in  many  respects,  but  (let  his  honour  the  Bailie- 
clearlj  understand  that  we  fully  acknowledge  this)  far  behind 
the  mighty  magistrate,  is  the  disciplined  policeman.  ^*  Police- 
constable  Grant,  my  lord,"  takes  the  oath  in  a  loud  voice  and 
with  an  almost  hla$6  tone*  He  never  requires  to  be  told  to  speak 
out.  All  his  answers  come  sonorously  like  the  responses  of  a 
model  man  at  church ;  and  be  it  remarked  they  have  the  mono- 
tony of  some  parts  of  a  liturgy.  A  policeman  never  answers  Yes 
or  No.  These  contractions  are  only  for  ordinary  people.  They 
will  not  do  for  him.  It  may  be  a  Latin  education,  in  which  such* 
slovenly  short  cuts  through  speech  are  not  to  be  found,  but,  what- 
ever the  cause,  a  constable  indulges  in  "  I  am,"  "  I  did,"  **  I  was," 
'^  He  could/'  etc.  etc.,  and  in  these  alone.  Then  there  is  the  calm 
conciseness  of  the  scientific  witness,  with  his  black  coat  and 
ribbon-like  black  tie,  and  his  scarcely  veiled  contempt  for  the 
formalities  and  pettiness  of  a  Court  and  its  business.  Tne  medical 
expert,  who  in  a  short  and  well-paid-for  hour,  snatched  from  his 
lectures  and  his  practice,  contradicts  the  doctors  hired  to  opinionate 
in  favour  of  the  other  side,  in  manner  as  well  as  in  matter  does  his^ 
best  to  prove  medicine  anything  but  an  exact  science.  All  these,, 
however,  are  men  of  self-possession,  on  whom  the  pageantry  of  a 
court  makes  no  impression.  They  are  at  home  there,  so  to  speak- 
But  there  are  nervous  witnesses,  too.  They,  in  fact,  are  the  more 
common.  Men  appear  whose  agitation  is  not  entirely  due  to  the 
rarity  of  their  sober  days ;  and  women  on  whom  the  preliminary 
oath,  administered  with  a  perfunctory  severity,  has  the  effect  of  a 
temporary  St.  Vitus'  dance  complicated  with  aphasia.  Children, 
however,  suffer  most,  especially  those  of  such  tender  years  that  ii 
Puritanical  law  does  not  allow  them  to  swear.  It  is  no  natural 
timidity  that  paralyses  them.  The  pert  creatures  come  there  bold 
enough.  But  after  a  benevolent  and  kindly  judge  has  cautioned 
them  to  speak  the  truth  in  a  series  of  the  most  ponderous  and 
terrifying  sentences,  and  after  he  has  gone  through  a  soul- 
harrowing  process  in  which  he  intends  to  reassure  them  and  soothe 
their  startled  minds,  the  worst  terrors  taught  them  in  church  seem 
mild  to  these  trembling  and  voiceless  victims.  Defiant  witnesses> 
jaunty  witnesses,  brazen  witnesses,  and  witnesses  who  throughout 
their  whole  examination  flirt  with  the  penalties  inflicted  for  con- 
tempt of  court  and  perjury,  are,  to  the  credit  of  our  national 
morality  be  it  said,  infinitely  more  rare  than  those  who  become 
excited.  Their  visitations  are  few.  But  they  do  come  at  times.. 
A  vastly  deferential  witness  sometimes  turns  up  to  embarrass  a 
junior  counsel  by  addressing  him  respectfully  as  **  My  lordJ' 

In  short,  their  name  is  legion  ;  and  amongst  all  the  ingredients 
of  the  Parliament  House  population  they  present  the  greatest 
variety. 
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(^Continued  from  p.  426.) 

"  None  of  the  Sheriffs*  accounts  of  the  period  have  been  pre^ 
served."  These  words  in  Mr.  Burnett*s  admirable  preface  to  the- 
volume  containing  the  Exchequer  Rolls  of  the  reign  of  James  11.^ 
which  have  come  down  to  us,  sufficiently  show  how  meagre  the 
materials  bearing  upon  our  subject  between  1437  and  1460  must 
necessarily  be ;  not  more  meagre,  however,  than  are  in  proportioi> 
the  materials  for  the  general  history  of  the  reign.  After  the 
murder  of  James  I.,  and  the  punishment  of  his  assassins,  we  look 
round  in  vain  for  the  prominence  of  the  older  baronial  families, 
with  their  feudal,  territorial,  and  hereditary  rights.  With  the  one 
great  exception  of  Archibald,  fifth  Earl  of  Douglas,  who  preserved 
a  haughty,  and,  as  he  no  doubt  considered,  a  dignified  neutrality, 
it  was  rather  the  minor  lairds  who  now  took  a  prominent  and 
active  part  in  the  politics  of  Scotland.  The  change,  no  doubt, 
was  in  some  measure  due  to  the  vigorous  action  of  James  L,  and 
had  his  son  been  old  enough  at  once  to  assume  the  reins  of  govern- 
ment, it  is  not  improbable  that  history  in  Scotland  would  have  made 
itself  faster  than  it  did.  James  II.,  however,  was  but  seven 
years  old  when  his  father  was  slain,  and  Crichton,  as  Sheriff  of 
Edinburgh,  keeper  of  the  Castle,  yet,  above  all,  custodier  of  the 
young  king,  at  once  sprang  from  a  secondary  position  into  that  of 
perhaps  the  foremost  man  in  the  kingdom.  The  Eari  of  Douglas,, 
no  doubt,  was  formally  named  Regent,  but  he  stood  aloof  from 
the  feuds  between  lesser  families  such  as  the  Crichtons  and 
Livingstones,  who  now  strove  for  supremacy.  Each  of  these 
houses  was  represented  in  the  judicial  lists  of  the  reign.  Crichton, 
as  we  have  already  mentioned,  was  Sheriff  of  Edinburgh,  and  Sir 
Alexander  Livingstone  of  Callendar  is  styled  in  1446  Justiciar 
**  be-north  Forth."  The  one  held  the  Castle  of  Edinburgh,  the 
other  that  of  Stirling,  but  the  power  of  the  chief  of  Douglas  so  far 
overawed  them  both,  that  a  compromise  was  made,  and  tor  a  time 
the  rivalry  ceased.  Livingstone  had  charge  of  the  king's  person,, 
but  Cricnton  became  Chancellor,  and  his  brother.  Sir  George 
Crichton,  is  named  in  the  Exchequer  Rolls  as  Sheriff  of  Linlith- 

fow  in  1438,  "  Dominus  Georgius  de  Krechtoun  vicecomes  de 
^ithqu.''  But  to  administer  tne  law  in  theory  was  one  thing ;. 
the  practice  proved  very  different.  It  was  common  in  those  days 
to  evade  the  sentence  of  the  Justiciar  when  it  was  a  pecuniary 
penalty,  by  flight  across  the  Border,  or  by  the  concealment  of  the 
criminal  with  the  connivance,  perhaps,  of  some  great  baron.  Thus> 
we  read  of  the  fine  of  one  Henry  Gothrasone^  who  was  indicted,^ 
bnt  fled,  and  the  auditor  speaks  sadly  of  him  as  '^  nunc  existentis 
in  Anglia  non  comparentis.'    Or  similarly,  somewhat  later,  between. 
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1440  and  1443,  David  Duns  is  referred  to  ''  pro  quo  Jacobus 
nanc  comes  de  Douglas  devenit  plegiixs  legalis  et  predictum  David 
secum  abduxit,"  and  when  the  Earl  took  the  thief  nnder  his 
wing  it  was  hopeless  to  look  for  the  fine.  Tlie  fines  and  penalties 
levied  bj  the  king's  Justiciars  and  Sheriffs,  by  the  Stewards  like 
those  of  Kirkcudbright,  Strathearn,Annandale,  or  Menteith,  and  by 
officials  such  as  the  Bailie  of  Carrick,  were  all  now  paid  into  the 
hands  of  the  Treasurer,  whose  office,  with  that  of  the  Comptroller, 
had  been  created  by  James  I.  on  his  return  to  Scotland  in  1424, 
probably  as  a  means  of  diminishing  the  overgrown  importance  of 
the  Lord  Chamberlain's  position.  The  Sheriffs,  Stewards,  and 
Bailies  also  accounted  to  the  Treasurer  for  feudal  casualties  as 
they  became  due  within  their  respective  districts ;  but  in  reference 
to  the  greater  casualties,  Mr.  Dickson,  in  his  preface  to  the 
Accounts  of  the  Lord  High  Treasurer  of  Scotland  [vol.  L 1473-1498], 
points  out  that  their  exaction  was  generally  left  to  those  who  had 
purchased,  for  money  down,  the  contingent  rights  of  the  Crown. 
He  adds  the  apt  remark,  that  "  they  were  much  sought  after,  and 
were,  in  fact,  the  investments  of  those  days.** 

Again,  nearer  the  end  of  this  reign,  the  charters  of  the  buij^h 
of  Stirling  show  that  James  II.,  on  26th  June  1456,  granted  to  t^e 
provost,  bailies,  burgesses,  and  community^  of  tnat  town  the 
patronage  of  St.  James'  Hospital  with  its  pertaining  lands,  and 
the  reason  for  the  grant  is  set  forth  in  these  terms,  "  quia  consi- 
derauimus  incendia  rapinas  et  depredadones  per  rebelles  et 
proditores  Jacobum  de  Douglas  militem  et  complices  sues,  super 
burgo  nostro  de  Striueling  et  inhabitantibus  ipsum  burgum  alias 
in  nostri  et  corone  nostre  vilepensionem  et  contemptum  inhumaniter 
et  crudelissime  in  dictorum  burgensium  et  ligiorum  nostronun 
depauperationem  lesionem  et  dampnum  quam  maximmn  et 
grauamen  facta  et  perpetrata : "  (Whereas  we  have  considered  the 
fire-raisings,  robberies,  and  depredations  barbarously  and  roost 
cruelly  sometime  done  and  perpetrated  by  our  rebels  and  traitors, 
James  of  Douglas,  knight,  ana  his  accomplices,  npon  our  burgh 
of  Striveling,  and  the  inhabitants  of  the  said  burgh,  in  dispute  and 
contempt  ot  us  and  our  crown,  to  the  impoverishment,  hurt,  and 
exceeding  great  loss  and  damage  of  our  said  burgesses  and 
lieges).  It  seems  probable  that  this  gift  was  also  connected  witii 
the  Douglas  forfeitures,  of  wliich  mention  has  yet  to  be  made. 
There  is,  however,  no  doubt  of  the  growing  effoi*ts  on  the  part  of 
various  burghs  (probably  all  of  them,  indeed,  shared  the  desire)  to 
resist  the  oppression  of  surrounding  barons  and  their  jurisdictions, 
and  the  king  was  not  slow  to  see  the  benefit  to  his  own  power  and 
the  check  to  be  imposed  on  the  nobility  from  due  encouragement 
of  this  feeling.  Perth  had  enjoyed  exclusive  privileges  from  the 
days  of  William  the  Lion,  privileges  which  extended  even  over  the 
sheriffdom  or  portions  of  it.  Montrose  asserted  its  rights  so  far 
as   to   " replegiate *'   certain   of    its   burgesses  from   the  kings 
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Justiciar  at  Dnndee,  on  27tli  February  1447,  by  an  instrument 
claiming  exclusive  Jurisciiction,  and  still  extant*  Inverness^ 
Aberdeen,  and  Stirling  had  their  own  Sheriffs  of  the  burgh 
separate  from  the  shire,  the  provost,  or  alderman  as  he  was  then 
often  termed,  filling  the  judicial  oiBce.  Ayr,  as  we  shall  have 
occHsion  to  show,  was  not  behind  other  towns  in  her  resistance 
to  the  hereditary  judges.  Still  the  creation  of  these  offices  went 
on,  and  though  the  work  was  done  by  the  deputies,  yet  they  were 
merely  tools  in  the  hands  of  their  masters  whenever  any  unjust 

Eunishmenf  or  illegal  extortion  was  contemplated.  It  is  necessary 
ere  to  point  out  in  connection  witli  this  growing  power  of  the 
various  burghs  in  Scotland,  that,  on  the  one  hand,  in  the  case  of 
Royal  Burghs  the  concessions,  including  those  of  criminal  juris* 
diction,  were  in  favour  of  the  inhabitants  and  their  municipal 
officers — the  Provosts  of  Edinburgh  and  Perth,  for  example,  being 
Sheriffs  also  in  those  burghs ;  but,  on  the  other  hand,  where 
Burghs  of  Regally  and  Burghs  of  Barony  were  erected,  the 
Superior  and  the  Baron  were  the  persons  whose  authority  was 
extended.  Thus,  with  a  regality,  the  criminal  jurisdiction  of  the 
Superior  was  practically  supreme;  he  could  "replegiate"  even 
from  the  Sheriff,  who  was,  of  course,  supposed  to  represent  the 
king ;  the  superiority  also  entitled  him  to  the  whole  moveable  pro- 
perty, not  onlv  of  criminals  within  his  jurisdiction,  but  also  of 
those  who  mignt  be  included  among  the  somewhat  numerous  class 
of  State  offenders,  whom  we  may  style  generally  "  rebels ; "  and, 
indeed,  the  records  of  the  Justiciary  Court  will  show  that  the  bailie 
of  a  regality  considered  himself  (within  the  limits  of  his  master's 
autiiority)  a  personage  of  such  importance  as  to  be  entitled  to  sit  on 
the  bench  along  with  the  Royal  Justiciars  on  circuit ;  nay  more, 
was  oven  successful  in  asserting  a  right  to  do  so.  But  bailies 
always  were  among  the  great  men  of  the  land  I  Where  there  was 
a  Burgh  of  Barony,  besides  the  usual  and  perhaps  not  unnatural 
right  of  holding  courts  to  enforce  payment  of  rent,  and  decide 
questions  of  debt,  the  Baron,  or  rather  the  Baron-Bailie,  could 
punish  for  "bloodwytes"  (shedding  blood)  to  the  limit  of  £50; 
and  where  a  grant  included  the  power  of  "  pit  and  gallows,"  the 
B;iron's  criminal  jurisdiction  within  the  barony  was  sufficiently 
ample.  There  were  accordingly,  besides  minor,  at  least  four 
considerable  criminal  jurisdictions  of  different  kinds  spread 
practically  all  over  Scotland,  and  entirely  obliterating  the  traces 
of  that  local  and  popular  gathering  which,  in  earlier  times,  under 
Celtico-Saxon  usages,  took  so  large  a  share  in  the  punishment 
and  repression  of  crime.  First,  there  was  the  jurisdiction  of  the 
king*s  Justiciars,  Sheriffs,  and  other  officers,  whose  authority 
flowed  from  the  Crown ;  then  there  were  Royal  Burghs,  where 
grants  from  the  Sovereign  expressly  conferred  upon  the  burgesses, 
or  ratlier  upon  their  officials,  a  criminal  jurisdiction  still  enjoyed 
.by  the  Great  Unpaid  in  burghs  down  to  the  present  hour.    Next 
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there  were  Barghs  of  Regality,  just  described,  and  in  the  handa  of 
hereditary  superiors ;  and  lastly,  there  was  the  Baron,  with  his 
jurisdiction  over  crime  within  the  bounds  of  his  barony. 

Parliament  was  invoked  by  James  II.,  as  it  had  been  by  his 
father,  in  aid  of  the  cause  of  order  and  government,  and  amongst 
its  records  we  find  various  Acts  of  some  considerable  importance 
in  the  historv  of  criminal  jurisdiction ;  thus  in   1436  there  was 
passed  a  significant  statute,  whereby  all  '^  crownars  "  were  required 
to  arrest  at  any  time,  either  before  or  after  the  ayres,  all  whose 
names  were  given  them  in  the  Porteous  Roll  by  the  Justice-Clerk, 
and  none  others.     '^  All  thai  that  salbe  gevin  hym  in  portuis  be 
the  Justice-clerk  and   nane  uthir."     This  appears  to  indicate  a 
necessity  for  checking  the  illegal  arrest  of  persons  whose  names 
were  not  on  the  *^  porteous  roll,"  and  also  for  ensuriug  the  prompt 
apprehension  of  offenders  whose  crimes  had  been  committed  jast 
alter  a  circuit,  and  who  had  thus  in  the  intervals  between  judicial 
visits  an  opportunity  for  flight.    Another  statute  of  this  same 
Parliament,  at  Edinburgh,  provided  for  the  pursuit  by  the  Sheriffis 
of  criminals  in  the  king's  name,  where  no  private  pursuer  made 
his  appearance.     This  is  a  faint  foreshadowing  or  the  idea  of 
public  prosecution,  which  had  taken  a  firm  hold  upon  the  country 
and  its  criminal  system  before  the  century  was  out.      Both  in 
1438,  and  again  in  1449,  there  is  evidence  of  the  desire,  alike  of 
James  I.  ana  of  his  successor,  to  bring  the  judicial  system  for  the 
repression  of  crime  more  under  the  direct  control  of  the  Crown 
and  Parliament,  provided  that  in  certain  cases,  where  Sheriffs 
failed  in  their  duty,  complaint  was  to  be  made  to  the  king,  thus 
placed  in  relations  of  active  supervision  over  these  local  judges, 
whose  independence  it  had  become  necessary  to  check  as  far  as 
possible.    Again,  we  have  an  Act  ordaining  that  if  any  man  should 
^*  commit  or  do  treason  against  the  king^s  person  or  his  majesty, 
or  rise  in  war  against  him,  or  lay  hands  upon  his  person  violently, 
of  whatever  age  the  king  be,  young  or  old ;  or  receive  any  that 
have  committed  treason,  or  that  supply  them  with  help  or  advice, 
or  garrison  the  house  of  them  that  are  convicted  of  treason,  and 
hold  their  houses  against  the  king;  or  garrison  houses  of  their 
own  in  assistance  of  the  king's  rebels,  or  that  assault  castles  or 
places  where  the  king's  person  shall  happen  to  be  without  the 
consent  of  the  three  estates,  shall  be  punished  as  traitors."    It  is 
curious  to  notice  how  each  one  of  the  very  crimes  here  specified  was 
committed  again  and  again  during  the  rest  of  the  century,  and 
yet  how  impotent  the  king  and  his  Justiciars  proved  in  dealing 
with  offences  of  this  kind,  which  depended  upon  the  strength  and 
onion  of  a  turbulent  and  often  disloyal  nobility.     One  or  other  of 
the  Barons  was  almost  always  in  open  revolt ;  the  king's  person 
was  repeatedly  during  successive  minorities  violently  taken  possession 
of  by  rival  factions,  and  the  kings  were  themselves  not  nnfre^ 
quently  obliged  to  besiege  rebellious  subjects  who  had  fortified 
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their  strongholds  against  the  Crown,  By  the  terms  of  their 
feudal  tenures,  vassals  were  required  frequently  to  attend  the 
courts  of  their  feudal  superiors,  and  in  this  way  the  muster  of  con*> 
siderable  numbers  of  their  retainers  placed  a  temptation  before 
the  Barons,  and  at  the  same  time  afforded  the  means  for  indulging 
in  their  raiding  propensities.  Murder  and  bloodshed  were  only 
too  common  accompaniments  of  these  expeditions,  and  there  is 
evidence  that  throughout  this  century  the  successive  sovereigns  of 
Scotland  had  directed  the  attention  of  their  Parliaments  to  the 
state  of  crime  and  disorder  produced  by  such  gatherings.  As 
far  back  as  1428,  these  assemblages,  as  well  no  doubt  as  the  large 
letinaesandescortsaffected  by  the  greater  nobles,  excited  the  anxiety 
and  suspicion  of  James  I.  The  Act  passed  in  that  year  which  pro- 
vided that ''  na  man  suld  ridande  na  gangande  cum  to  na  courte  na 
semblay  with  multitude  of  folkys  na  with  armys,"  no  doubt  was 
meant  to  check  feudal  gatherings,  as  well  as  those  more  ostensibly 
for  criminal  purposes,  because  the  former  so  frequently  led  to 
hostile  collisions.  The  days  were  those  when  might  was  right, 
and  if  a  Baron  thoaght  he  could,  by  the  number  of  his  men,  gain 
the  particular  object  he  had  in  view,  it  little  mattered  whether  he 
overawed  a  Royal  Justiciar,  surprised  and  plundered  a  neighbour- 
ing castle,  or,  perhaps  himself  a  Sheriff,  broke  deliberately  the 
laws  he  was  expected  to  administer.  This  statute  of  1428  seems, 
however,  to  have  been  treated  without  much  respect,  or  at  least, 
in  the  successive  minorities  of  James  II.  and  James  III.,  it  must 
have  lost  what  authority  it  ever  possessed,  for  between  1473  and 
1492  the  Lord  High  Treasurer's  accounts  repeatedly  make  refer- 
ence to  payments  for  messengers  bearing  letters  to  various  nobles 
to  forbid  the  holding  of  feudal  courts.  Tnus  we  have  such  missives 
in  1473  sent  to  the  Earls  of  Huntly  and  Ross,  in  1474  to  the 
Earl  of  Buchan  and  Lord  Oliphant,  a  descendant  of  the  Justiciars 
Olifard,  and  several  times  to  Lord  Montgomery  and  Lord  Kil- 
maurs,  to  ^'  gar  thaim  cess  the  cowrte  of  Cunnynghame,"  or  again, 
*'to  car  cess  the  gaderin  betwiss  the  Lord  Kiimawris  and  the 
Lord^Iongumre."  Fifty  years  after  the  legislation  of  James  I., 
Parliament  again  attempted  to  deal  with  these  feuds,  and  the  Act 
of  1478,  in  providing  for  improved  administration  of  justice, 
specially  names  the  turbulence  of  various  barons  and  the  ''gret 
trubill "  in  certain  counties. 

The  forces  of  reform  were  clearly  at  work,  and  feeble  as  the 
first  efforts  may  have  been,  yet  the  very  excesses  and  crimes 
were  certain  gradually  to  evoke  a  spirit  of  resistance.  Perhaps 
the  one  thing  most  calculated  to  stir  up  this  spirit,  and  give  it 
form  as  weU  as  force,  was  the  system  of  hereditary  succession 
in  numerous  offices,  conferred  by  express  grants,  and  so  many 
of  them  also  associated  with  the  large  estates,  where  such  rights 
as  those  of  "ward,"  "relief,"  ** marriage,"  contributed  still 
further  to  oppression. 
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'  For  such  offices  this  may  be  described  as  the  Utopian  era,  or 
perhaps  rather  as  an  age  in  which  heredity  ran  riot, — ran  stark, 
fitaring  mad,  as  we  should  say,  viewing  it  from  perhaps  a  dis- 

Passionate,  at  all  events  from  a  reasonably  distant  standpoint 
Mie  very  rise  of  new  families  tended  to  increase  the  evil,  for 
each  one  sought  to  multiply  the  already  numerous  offices  hdd 
by  the  simple  right  of  hereditary  succession.  The  kings  for 
several  generations  had  been  surrounded  by  officials  who  enjoyed 
their  privileges  by  grants  to  themselves  or  their  predecessors 
direct  from  the  sovereign,  but  that  was  not  all ;  every  one  of  these 
functionaries  had  his  heritable  adjunct  in  the  shape  of  a  slice  of 
land,  larger  or  smaller,  as  the  case  might  be,  each  enjoyed  his 
territorial  rights.  Not  to  speak  of  the  Stewards  who  nigh  a 
century  before  had  given  a  Royal  race  to  Scotland,  there  had 
beeii,  certainly  for  some  time,  hereditary  Chamberlains,  and  for 
centuries  we  trace  hereditary  Marischals,Standard-Bearers,  Butlers, 
Constables  or  Keepers  of  Royal  Palaces  and  Castles,  and  what  not 
else  T  Some  of  these  hand  down  to  the  present  day  their  empty 
dignities,  others  still  derive  pecuniary  benefits  (no  doubt  very 
moderate,  but  nevertheless  appreciable)  from  ancient  though 
disused  offices.  Time  had  been,  though  this  was  before  a  Stewut 
reigned,  when  the  king  w*as  even  oeholden  to  the  hereditary 
chirurgeon  for  the  cure  of  his  bodily  ailments,  but  how  far  this 
development  of  the  idea  was  safe  may  certainly  be  open  to  grave 
doubt  Robert  the  Bruce  was  among  those  who  extended  feudalism 
to  philtres,  and  granted  in  1317  a  charter  to  William  of  Watter- 
ston,  the  son  oi  his  beloved  and  faithful  surgeon,  John,  of  the 
same  name;  but  the  Bruce  family  seem  to  have  had  a  weakness  in 
this  direction,  for  as  early  as  1282,  we  find  in  Rymer^s  Fosdera 
"the  name  of  an  Adam  Kercudbright,"  who  had  been  doctor  to 
the  late  Robert  de  Brus,  *'  qui  contra  communem  medicorum 
opinionem  ipsum  sanitati  restituerat"  King  Robert  died  of  a 
mysterious  and  unexplained  complaint,  and  our  digression  will  not 
have  been  without  justification  if  the  cause  of  its  fatal  termination 
is  to  be  traced  in  too  fervent  a  trust  in  the  hereditary  principles 
of  feudalism. 

But  the  hereditary  idea  so  inwoven  during  the  time  of  the 
Stewarts  with  the  national  existence  could  not  possibly  stop  short 
at  the  king  and  his  immediate  surroundings,  however  menial,  for 
were  not  all  the  judges  then  existing,  both  of  high  and  low  degree, 
desirous  of  being  petty  representations  of  the  sovereign  and  his 
supremacy  ?  Accordingly  ever)'  baron  who  aped  the  greatness  of 
his  neighbour  earl;  every  earl  who,  like  those  of  Douglas,  or 
Lennox,  or  Arran,  or  Moray,  at  various  periods  of  history,  chafed 
at  the  recognition  of  a  higher  power;   every  abbot   and  prior, 

i'ealous  for  the  dignity  of  Holy  Mother  Church,  each  surrounded 
dmself  with  these  hereditary  officials.     The  shire,  too,  had  its 
"  Mair,'*  whose  title  to  this  day,  handed  down  as  a  surname,  serves 
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to   remind  us  of  the  time  when  "Mairtoun"  was  the  seat  of 
hereditary  officials,  who,  with  their  lands,  conveyed  to  their  suc- 
cessors the  "  Mairship  "  of  the  district,  and  only  carried  with  them 
a  name  to  tell  of  their  origin  and  descent.     During  the  reign  of 
James  II.  many  of  these  Mairs  can  be  traced ;  thus  Fife,  Mar, 
and  Methven,  had  each  four,  Stratherne  had   two,  and  others 
existed  for  Brechin,  Navar,  Kyndeward,  March,  Strathgartney, 
Srrathurd,  Strathbraun,  and  Kinghom;  most  of  them  probably  were 
still  hereditary  officials,  and  the  last  was  certainly  so.     Henry 
Amours,  who  was  Mair  of  Kinghom,  held  office  in  right  of  his 
wife,  showing  at  once  its  heritable  character,  and  like  other  Mairs 
in  diflferent  parts  of  Scotland  he  was  also  constable  or  keeper  of  an 
adjoining  fortress.     The  duties  of  Mairs  were  certainly  analogous 
to  those  of  Sheriffs  and  their  deputies  in  certain  judicial  matters, 
and  of  this  we  have  an  illustration  amongst  the  earlier  Athole 
charters,  where  John  Harcia,  one  of  the  "  Mairs"  of  the  westeni 
part  of  Perthshire,  gives  in  1465  sasine  to  Sir  William  Murray,  in 
the  barony  of  "  I'olibardon,"  on  a  precept  from  William  Graham, 
SherifE  of  Perth.     In  the  case  of  the  other  hereditary  offices  we 
have  mentioned,  one  or  two  instances  may  serve  to  show  how  early 
these  abuses  crept  in,  how  far  they  descended  in  the  social  scale, 
and  how  late  tney  continued  in  active  operation.    In  1330,  just 
after  the  death  of  Robert  I.,  a  charter,  still  extant,  was  granted 
by  '*  Bobert  Janitor  de  Kyncardyn  in  le  Mernes,"  in  whom  it  is 
fair  to  conclude  we  have  the  holder  of  an  heritable  office ;  and 
when  wo  recall  the  high  rank  attained  in  early  times  by  the  family 
of  Durward  (Door-ward,  Hostiarius),  it  is  evident  that  such  a 
position  may  not  have  been  without  both  dignity  and  emolument. 
Again,  more  than  two  centuries  later  on,  2nd  September  1550, 
Donald,  Abbot  of  Cupar,  is  found  granting  to  Robert  Porter  and 
his  heirs   the   office   of  Porter  of  the  Monastery,  with  a  small 
adjoining  chamber  and  eleven  and  a  half  acres  of  land  in  Beites- 
hill.    No  doubt  the  crafty  prelate  had  in  view  the  coming  storm 
of  the  Reformation,  and  hoped  that  when  it  burst  upon  him  and 
his,  this  and  other  similar  alienations  would  so  far  preserve  the 
Abbey  lands  from  the  hands  of  the  spoilers;  but  if  tnis  were  his 
anticipation  it  was  doomed  to  disappointment,  for  tlie  Porters  held 
on  to  their  grant  after  the  Monastery  was  gone,  and  at  last  con- 
veyed their  office,  now  valuable  only  for  its  adjunct  of  land,  to 
James  Ogilvy,  Earl  of  Airlie,  in  1608. 

{To  be  continued,) 
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Analysis  of  Becent  StattUes  affecting  Parliamentary  El^iums  in 
Scotland.  By  J.  Badenogh  Nicolson,  Advocate.  Edin- 
bargh :  Bell  &  Bradfute.     1885. 

In  Mr.  Nicolson*s  Analysis  of  Becent  StattUes  affecting  FarJia- 
mentary  Elections  in  Scotland  the  profession  is  famished  with  a  very 
usef al  work.  It  is  confined  to  tlie  recent  statutes,  and  the  reader 
is  referred  to  Mr.  Nicolson's  former  work  on  the  Law  of  Election 
and  Begistration  in  regard  to  any  matters  not  properly  falling 
within  the  scope  of  the  Analysis.  Mr.  Nicolson's  work  is  not 
meant  to  be  a  treatise  on  election  law,  but  it  brings  the  subject  up 
to  date.  In  the  appendix  the  recent  statutes  are  printed.  There 
are,  of  course,  the  Representation  of  the  People  Act,  the 
Bedistribntion  of  Seats  Act,  and  the  Begistration  Act;  and 
besides  these  there  are  several  others  passed  in  recent  years,  the 
most  important  being  the  Corrupt  Practices  Act.  The  appendix 
also  contains  the  Burgh  Registration  Act  of  1856,  adapted  to 
registration  of  voters  in  counties,  and  also  a  digest  of  recent  cases 
decided  in  the  Registration  Appeal  Court. 

The  subject  of  reform  is,  of  course,  one  of  wide  interest,  and  it 
is  very  curious  to  read  the  recent  changes  in  the  stately  language 
of  an  Act  of  Parliament.  And  we  read  these  statutes  with  greater 
interest  when  we  remember  that  the  question  whether  the  exten- 
sion of  household  suffrage  to  the  counties  should  be  accompanied 
by  a  redistribution  of  seats,  or  whether  these  two  measures  should 
be  taken  separately,  raised  a  controversy  that  seemed  to  threaten 
the  very  existence  of  the  House  of  Lords.  Not  only  has  this 
question,  however,  been  settled  without  any  revolution,  but  all 
public  interest  almost,  in  the  matter  is  at  an  end;  or  rather, 
public  interest  is  wholly  directed  to  the  approaching  general 
election  ;  and  such  works  as  Mr.  Nicolson's  are  purely  technical 
books,  bought  only  by  a  limited  number  of  people.  Now 
that  household  suffrage  has  been  granted  to  the  counties,  and 
that  the  seats  have  been  redistributed,  there  remains  the  im- 
portant matter  of  registering  the  new  voters.  This  will  be  a 
work  of  no  small  difficulty  this  year.  The  Acts  only  passed  in 
the  summer,  and  the  Valuation  Rolls  have  to  be  ready  iok  Uie 
Registration  Courts  in  September.  In  this  time  the  assessors 
have  to  prepare  lists  of  all  who  now  have  votes  in  burgh  or  county. 
These  voters  will  include  all  the  male  householders,  those  who 
have  the  service  franchise,  lodgers,  those  who  possess  the  occupancy 
^•^nchise,  and  also  all  voters  who  possess  one  ot  the  older  franchises. 
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These  voters,  again,  mast  be  arranged  according  to  their  consti- 
tuencies. This  is  in  itself  a  work  of  some  dii&cultv,  both  in  burghs 
and  counties,  and  the  difficulty  is  increased  wnen  burghs  and 
counties  are  divided*  In  counties  the  voters  must  be  arranged  in 
parishes  as  heretofore.  In  the  divisions  of  burghs  the  voters  must 
De  arranged  in  the  divisions ;  and  when  any  area  is  changed  from 
one  constituency  to  another,  careful  provision  is  made  that  the 
rights  of  voters  should  be  preserved.  To  aid  assessors,  or  it  may 
be  to  add  difficulty  to  their  work,  a  new  form  of  Valuation  Roll 
is  introduced.  We  think  that  Mr.  Nicolson's  Analysis  should  be 
of  great  use  to  all  engaged  in  registration.  But  Mr.  Nicolson  does 
not  mean  his  work  merely  to  be  of  use  in  regard  to  registration. 
His  Analysis  is  a  review  of  the  legislation  on  the  subject  of  parlia- 
mentary elections  since  the  Reform  Act  of  1868.  He  divides  it 
into  the  four  chapters  of  constituencies,  registration,  proceedings 
at  elections,  and  the  laws  against  corrupt  practices.  Constituencies 
he  considers  from  the  two  heads  of  places  and  persons — that  is, 
redistribution  and  representation. 

As  soon  as  the  two  great  parties  in  the  State  arranged  their 
differences  as  to   the   franchise,  public  interest  in  the  question 
began  to  abate,  and  the  Redistribution  Act  has  carried   out  a 
principle  that  was  very  little  debated  in  the  country,  viz.  the 
principle   of  one-member    constituencies.     London   is  still   un- 
divided ;  but  in  Scotland,  Dundee,  which  returns  two  members,  is 
the  only  undivided  constituency.    The  other  constituencies  return 
only  one  member  each.    To  effect  this  the  larger  counties  and 
burghs  had  to  be  divided.    Commissioners  were  appointed  for  this 
purpose,  and  we  see  the  results  of  their  labours  in  the  schedules 
of  tne  Act.     The  division  of  counties  is  not  affected  by  any  special 
rules.     Each  division  is  for  all  parliamentary  purposes  a  separate 
county.     Every  person  with  a  qualification  in  it  has  a  vote  in  it| 
and  the  fact  that  the  voter  votes  in  one  division  does  not  disqualify 
him  from  voting  in  another.     But  burghs  divided  into  divisions 
are  different,  and  a  voter,  though  he  may  have  the  qualification 
in  all  the  divisions,  can  only  vote  in  one.    Great  care  has  been 
bestowed  on  divided  burghs.    The  intention  has  been,  except  in 
so  far  as  necessarv  for  the  purposes  of  the  division,  to  treat  a 
burgh  as  a  political  unit.    Thus  occupation  in  immediate  succes- 
non  of  different  premises  within  a  burgh  qualifies  a  voter  to  he 
registered  in  the  division  in  which  he  resides  at  the  time  ut* 
registration,  though  he  may  not  have  resided  in  thb  division  for 
the  requisite  period.     For  some  reason  this  privilege  is  not  extended 
to  lodgers,  and  this  worthy  class  of  voters,  if  they  desire  to  change 
their  rooms  and  retain  their  votes,  must,  in  a  burgh  divided  into 
divisions,  do  so  within  one  division.    Again,  though  a  person  may 
have  qualifications  in  different  divisions,  he  can  only  vote  in  one ; 
and  when  one  of  his  Qualifications  is  in  respect  of  his  residence  he 
nuut  vote  in  that  division.    Again,  at  a  general  election  the  polls 
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(if  any)  in  a  divided  burgh  are  to  be  taken  on  the  same  day,  and 
the  question  that  guards  against  personation  in  a  burgh  so  divided 
is,  Have  you  voted  in  this  or  any  otlier  division  T  And  in  all 
questions  incidental  to  registration  the  burgh  is  to  be  treat-ed  as 
one  constituency.  With  these  Qualifications,  which  are  not  very 
important,  each  division  of  the  ourghs  divided  into  divisions  is  a 
separate  constituency,  and  for  the  future  the  large  towns  as  such 
will  cease  to  be  represented.  The  qualifications  we  have  just 
mentioned  are  merely  intended  to  preserve,  as  far  as  possible,  the 
idea  that  all  the  voters  in  a  town  vote  for  its  member^  and  to  make 
a  member  feel  that  he  represents  the  town,  or  at  least  a  part  of  it. 
Of  course,  however,  the  rule  that  a  voter  has  only  one  vote  in  a 
burgh  distinguishes  burghs  from  counties.  The  rule  is  a  wise  one, 
as  otherwise  the  richer  people  would  practically  have  dual  votes 
in  towns.  But  it  does  seem  curious  that  a  voter  should  be  con- 
sidered qualified  to  vote  in  all  the  divisions  of  a  county  if  he 
Eossess  a  qualification  in  them  ;  while  a  voter  in  a  town,  though 
e  may  possess  property  in  all  it&  divisions,  can  only  vote  in  one ; 
or  perhaps  rather,  the  curious  fact  is,  that  the  present  is  an  instance 
of  how  difficult  it  is  to  legislate  equally  for  town  and  county. 

There  is  one  subject  that  does  not  appear  in  any  Act  of  Parliament, 
and  yet  ought  not  to  be  passed  over.  Scotland  has  now  12  members 
more  than  formerly,  and  the  number  of  members  of  Parliament  is 
now  increased  by  12,  so  that,  though  it  is  quite  correct  to  say 
that  Scotland  has  now  72  members,  yet  it  must  not  be  forgotten 
that  it  is  only  that  at  present  certain  places  send  representatives. 
There  is  no  fixed  number  for  the  House  of  Commons.  It  in  the 
meantime  has  been  increased  by  12,  but  it  might  be  by  any  number. 
We  do  not  mean  to  discuss  the  propriety  of  this  state  of  affairs.  We 
merely  wish  to  show  how  the  Act  treats  the  subject  of  seats.  It 
does  not  ^ve  a  list  of  all  the  constituencies,  but  only  of  the  dis- 
franchised seats,  and  the  new  constituencies  or  the  old  when  their 
boundaries  are  altered.  The  former  Acts  have  still  to  be  referred 
to  to  find  out  the  old  seats  that  have  been  unaffected  by  the 
recent  changes.  The  reason  why  this  change  can  be  so  easily 
accomplished  is  found  in  our  constitutional  history,  as  we  know 
that  the  Crown  originally  had  the  right  to  summon  any  place  to 
send  a  representative  to  Parliament,  and  that  this  right  is  now 
exercised  by  an  Act  of  Parliament  simply  declaring  that  such  and 
such  places  shall  be  constituencies. 

The  electors  of  these  constituencies  »re,  of  course,  those 
included  within  the  Representation  Act.  By  section  two  a 
uniform  household  franchise  and  lodger  franchise  is  established 
in  all  burghs  and  counties  in  the  United  Kingdom,  and  section 
three  introduces  what  is  called  the  service  franchise.  It  is 
really  merely  a  variety  of  the  household  franchise.  By  the 
Seform  Act  of  1868,  the  household  iranchise  was  given  to  the 
inhabitant  occupiers  as  owners  or  tenants  of  any  house.     The 
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courts  decided  tliat  if  one  occupied  a  hoase  by  a  right  defeasible 
at  the  will  of  another,  he  was  not  a  tenant  within  the  meaning  of 
the  Act.  The  present  Act  removes  this  disability  by  enacting, 
that  if  any  one  occupies  any  dwelling-house  by  virtue  of  any 
office,  service,  or  employment,  and  the  dwelling-house  is  not 
inhabited  by  any  person  under  whom  such  person  serves,  he  shall 
be  deemed  to  be  an  inhabitant-occupier  of  such  dwelling-house  as 
a  tenant.  This  provision  will  be  chiefly,  though  not  solely,  useful 
in  counties.  It  will  not  merely  enfranchise  gamekeepers  and  the 
servants  of  the  rich,  but  it  will  enfranchise  all  who  occupy  a  house 
in  part  payment  of  their  wages.  In  fact,  if  this  franchise  had 
not  been  introdnced,  it  could  not  have  been  said  that  household 
franchise  had  been  fully  adopted.  The  Act  also  assimilates  the 
occupation  qualifications,  viz.  every  person  occupying  lands  or 
heritages  in  a  county  or  burgh  of  the  clear  yearly  value,  as  appear- 
ing on  the  Valuation  Boll,  of  not  less  than  £10,  shall  be  entitled 
to  be  registered  as  a  voter.  The  other  clauses  of  the  Act  are 
supplemental  to  these,  and  a  perusal  of  the  Act,  which  is  not  very 
long,  will  show  what  they  are.  By  way  of  illustration,  we  may 
mention  two  changes  that  have  been  made.  A  dwelling-house  is 
now  defined  to  be  any  house  or  part  of  a  house  used  as  a  separate 
dwelling ;  and  two  lodgers,  if  their  lodgings  are  of  sufficient  value, 
can  be  put  on  the  roll  together  in  respect  of  the  same  lodgings. 

The  Registration  of  Voters  cannot  well  be  explained  here,  and 
we  must  refer  the  reader  to  the  Acts  and  Mr.  Nicolson's  Analysis. 
Owing  to  the  recent  changes,  it  may  happen  that  a  person's  name 
is  entered  more  than  once  on  the  List  of  Voters  for  the  same  con- 
stituency, and  great  care  is  taken  to  guard  against  these  double 
entries  for  the  same  voter.  When  a  voter  possesses  two  or  more 
qualifications,  he  may  in  most  cases  select  the  one  in  respect  of 
which  he  means  to  vota  When  he  does  not  elect,  rules  are  given 
to  guide  the  Sheriff  when  he  revises  the  Boll ;  but  in  a  bur<;h 
divided  into  divisions,  an  elector  can  only  be  registered  in 
the  division  in  which  he  resides.  Another  point  to  be  noticed  is 
the  assimilation  of  the  forms  and  proceedings  in  counties  to  the 
forms  and  proceedings  heretofore  used  in  burghs.  Before  1884 
the  system  of  registration  was  much  the  same  in  counties  as 
in  burghs,  but  there  were  certain  differences  as  to  the  dates 
at  which  the  different  proceedings  had  to  be  taken.  Now  they 
are  to  be  assimilated.  Thus  sub-section  6  of  section  8  enacts  : 
'*In  Scotland  all  enactments  of  the  Begistration  Acts  which  relate 
to  the  registration  of  persons  entitled  to  vote  in  burghs,  including 
the  provisions  relating  to  dates,  shall,  with  the  necessary  alterations 
of  notices  and  other  forms,  extend  and  apply  to  counties  as  well 
as  burghs."  In  the  appendix,  as  we  have  already  mentioned,  there 
is  printed  the  Burgh  Begister  Act  of  1856  as  amended  by  the 
Reform  Act  of  1868,  adapted  to  county  registration.  This  has 
been  prepared  by  the  Crown  Office  in  Edinburgh,  and  though  not 
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aothoritative  must  practically  be  very  asefuL  As  we  mentioned 
above,  a  new  form  of  Valaation  Roll  is  introduced.  This  vener- 
able  roll  will  in  future  be  burdened  with  many  new  names,  and  in 
some  cases  it  will  only  be  an  election  roll.  For  instance,  voters- 
who  have  the  service  franchise  are  put  on  the  Valuation  Roll ;. 
but  this  is  merely  for  voting  purposes,  as  it  is  expressly  enacted 
there  shall  not  be  entered  on  the  roll  any  rent  against  the  name 
of  such  voters,  nor  shall  any  such  voter  be  liable  to  be  rated  in 
respect  of  his  dwelling-house. 

These  are  the  main  provisions  for  accomplishing  the  reform  of 
the  constitution,  and  when  we  remember  that  it  is  calculated 
that  2,000,000  electors  w^ill  be  added  to  the  electorate,  we  have 
some  idea  of  the  magnitude  of  the  reform.  It  is  a  curious  fact» 
however,  that  great  changes  do  not  appear  very  great  when  read 
in  the  words  of  an  Act  of  Parliament ;  yet  the  three  Acts  we 
have  just  described  have  introduced  a  change,  said  to  be  greater 
than  any  that  has  taken  place  since  the  Revolution  of  1688.  Time 
alone  can  show  what  will  be  the  result  of  this  reform.  In  the 
meantime,  however,  both  political  parties  are  anxious  to  test  by 
an  election  the  political  convictions  of  the  new  electors;  but  before 
this  can  be  done,  the  indispensable,  if  humble,  work  of  registration 
must  be  accomplished,  and  the  more  we  regard  these  Acts  the 
more  laborious  the  work  seems  to  be. 

There  has  not  been  much  change  made  in  regard  to  proceedings 
at  elections.  All  that  has  been  done  has  been  to  adapt  the  law  and 
the  new  constituencies.  No  change,  for  instance,  has  been  made 
as  to  the  day  of  election  or  the  nomination  of  candidates.  Pro- 
vision is  made  for  the  appointment  of  returning  oiScers  for  the 
new  constituencies,  and  for  their  division  into  polling  districts* 
In  divided  burghs,  which  are  always  turning  up  in  these  Acts,  the 
returning  oi&cer  for  the  burgh  is  to  be  the  returning  officer  for 
each  division.  This  gentleman  may,  however,  appoint  deputies  for 
any  division,  who  may  do  all  things  except  fixing  the  day  of  the 
poll.  This  must  be  done  by  the  returning  officer  for  the  burgh,  in 
order  to  secure  that  the  polls  in  the  different  divisions  are  taken 
on  one  day. 

The  University  Elections  Act  of  1881  makes  some  changes  in 
University  Elections*  Personal  voting  is  abolished.  Voting  papers 
are  to  be  issued,  not  by  the  candidates,  but  by  the  registrar ;  and 
before  a  student  can  graduate,  he  must  pay  the  registration  fee  of 
20s.  This  fee  the  student  must  pay  himself,  as  the  old  plan  by  which 
this  was  paid  by  some  political  association  is  now  rendered  illegaL 

In  Chapter  iV.  Mr.  Nicolson  deals  with  the  laws  against  corrupt 

fractices  at  elections.  This  subject  is  regulated  by  the  Corrupt 
Practices  Act  of  1883.  It  is  a  long  and  complicated  statute,  extend- 
ing to  seventy  sections.  Mr.  Nicolson  gives  a  very  clear  outline  of 
its  main  provisions,  with  references  to  the  different  clauses ;  but  he 
docs  not  attempt  to  analyse  the  statute  fully,  he  refers  the  reader 
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to  Messrs.  Mattison  and  Macaskie's  work  on  the  subject.  But  no 
part  of  the  Analysis  is  clearer  than  this  short  chapter  on  the  Corrnpt 
Practices  Act*  Of  course  those  practically  interested  in  the  sub- 
ject must  refer  to  the  Act  and  the  other  authorities,  but  its  general 
scope  is  clearly  explained  by  Mr.  Nicolson.  It  has  introduced  a 
change  as  great  perhaps  as  that  introduced  by  the  Representation 
and  Kedistribution  Acts.  The  amount  that  can  be  spent  on 
an  election  is  strictly  limited.  The  following  show  the  limits, 
exclusive  of  the  returning  officer  s  expenses,  and  the  personal 
expenses  of  the  candidate.  In  a  burgh  the  amount  is  £350,  when 
the  electors  do  not  exceed  2000.  When  they  do,  the  amount  can 
be  £380,  and  £30  for  every  additional  1000  above  2000.  In 
counties  in  Scotland  and  England — ^for  it  is  different  in  Ireland — 
the  limit  is  £650,  when  the  electors  do  not  exceed  2000 ;  £710 
when  they  do,  and  £60  for  every  additional  1000.  And  besides 
this,  the  number  of  paid  agents  that  can  be  employed,  and  the 
number  of  committee-rooms  that  can  be  hired,  are  strictly  limited. 
A  great  many  different  acts  are  either  corrupt  or  illegal  practices. 
If  any  of  these  are  done,  or  if  the  maximum  sum  allowed  is 
exceeded,  the  election  is  voidable  if  not  void,  and  persons  guilty 
are  punished  by  fine  or  imprisonment,  not  to  mention  the  lesser 

Sunishments  of  being  disqualified  from  voting  or  being  elected* 
'he  illegal  practices,  at  any  rate,  may  be  quite  innocently  done^ 
and  yet  the  election  is  voided  unless  the  judges  report  that  it 
ought  not.  This  the  judges  can  only  do  in  certain  cases.  We 
shall  not  attempt  to  criticise  this  Act.  But  if  the  electors  are 
altered,  candidates  are  at  least  not  entirely  unaffected.  There 
will  probably  be  more  contested  elections,  seeing  the  expense  is 
less;  and  candidates  need  not  possess  the  money  that  it  was 
formerly  almost  necessary  for  them  to  have  before  they  could 
undertake  to  contest  an  election. 


Wtft  iEonti)* 


APPOINTMENTS. 

Ms.  Charles  J.  G.  Rampinj,  Advocate,  Sheriff-Substitute  at 
Lerwick,  has  been  appointed  Sheriff-Substitute  at  Elgin.  Mr» 
Bampini  was  called  to  the  Bar  in  1865,  and  was  for  some  years  a 
Puisne  Judge  in  Jamaica. 

Mb«  David  J.  Mackenzie,  Advocate,  has  been  appointed 
Sheriff-Substitute  at  Lerwick.  Mr.  Mackenzie  was  called  in 
1879.  He  is,  we  believe,  a  relative  of  the  late  Lord  Mackenzie^ 
the  distinguished  writer  on  Roman  law,  and  is  well  known  in 
literary  and  artistic  circles,  the  productions  of  both  his  pen  and 
his  pencil  having  attracted  considerable  notice. 
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'  Foreign  Causes  of  Action  tried  in  the  Admiralty  Court, — ^If  two 
foreign  vessels  collide  on  the  high  seas,  and  no  British  subject  has 
anj  interest  in  those  ships  or  their  cargoes,  why  should  the  English 
Court  of  Admiralty  be  called  upon  to  adjudicate  in  the  cause! 
Tiie  Scotch  and  Irish  Courts  are  not  brought  into  requisition  in 
these  alien  cases ;  but  there  are  lawyers  who  appear  bent  upon 
enlarging  the  jurisdiction  of  the  Admiralty,  or,  from  the  small 
amount  of  business  transacted  there,  it  may  be  called  the  Starva- 
tion Court.  We  commented  on  the  Vera  Cruz  appeal  in  our  issue 
of  8th  December,  which  related  to  a  judgment  rendered  by  Mr. 
Justice  Butt.  That  learned  judge  held  that  the  Admiralty  Court 
could  try  personal  actions  for  loss  of  life ;  but  the  House  of  Lords 
said  they  could  not.  Another  attempt  has  been  made  to  bring 
grist  to  the  mill  by  an  endeavour  to  force  on  an  action  in  the 
Admiralty  Court  in  a  case  which  does  not  concern  any  subject  of 
Her  Majesty.  Sir  James  Hannen,  however,  who  presided  on  the 
occasion,  is  too  wary  a  judge  to  be  caught  by  the  chaff  of  legal 
advocates  engaged  in  a  proceeding  which  should  never  have  been 
instituted.  G^ie  facts  are  as  follows : — The  Norwegian  ship  Jessica 
came  into  collision  in  the  Baltic  with  the  Danish  vessel  Christians' 
borg,  and  the  former  sank.  Subsequently  the  Danish  ship  entered 
a  Dutch  port,  and  the  owners  of  the  Norwegian  vessel  had  her 
arrested,  to  abide  the  result  of  an  action.  By  a  private  arrange- 
ment between  the  parties,  bail  was  given  for  the  amount  claimed, 
and  the  ship  sailed.  The  owners  of  the  Jessica  were  not  satis6ed 
with  the  letter  of  guarantee,  and  on  arrival  of  the  Christianshorg 
they  applied  for  and  obtained  an  order  for  her  detention.  The 
owners  of  the  Christiansborg  then  appealed  to  the  Admiraltv  Court, 
and  Sir  James  Hannen  held  that  action  having  been  taken  in  a 
foreign  Court,  the  proceedings  in  England  should  be  stayed,  aiul 
the  vessel  released.  Against  that  decision  the  owners  of  the 
Jessica  appealed,  and  the  High  Court  of  Justice  affirmed  the 
Admiralty  judgment.  Lord  Justice  Brett  differed  with  the 
opinion  pronounced  by  Sir  James  Hannen,  and  declared  that  the 
Admiralty  Court  had  jurisdiction  to  hear  and  determine  a  cause, 
as  the  vessel  had  come  within  British  jurisdiction.  The  Master 
of  the  Rolls  relied  on  M' Henry  v.  Leivis :  but  the  facts  are  n(»t 
similar.  On  this  point  Lord  Justice  Baggallay  remarked  that,  in 
respect  to  the  same  cause  of  action  in  two  suits,  one  in  this  country 
and  one  in  a  foreign  country,  there  is  a  jurisdiction  in  the  couil^ 
of  this  country  to  act  in  one  of  three  ways — to  put  the  party  to 
his  election,  to  stay  proceedings  in  tliis  country,  or  to  stay  pro- 
ceedings in  the  foreign  court.  In  the  latter  case,  said  his  Lord- 
ship, it  is  necessary  that  an  injunction  should  be  issued  to  the 
party,  restraining  him  from  prosecuting  proceedings  in  a  foreign 
court,  and  this,  of  course,  cannot  be  .enforced  against  him  if  he  is 
a  foreigner.  Now,  with  regard  to  the  general  principle  that  the 
plaintiff  should  be  put  to  his  election,  it  is  clearly  expressed  in  the 
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case  of  M'Hen.i'y  v.  Lewis.    The  judgment,  according  to   Lord 
Justice  Baggallay,  went  to  draw  a  distinction,  which  he  took  to  be 
this :  priToa  facU^  when  two  actions  are  bronglit  in  the  British 
dominions,  it  is    vexatious  to   sue  the  party  by  two   different 
actions ;  but  it  is  not  necessarily  so  if  one  or  the  actions  is  in  a 
foreign  court.     At  any  rate,  the  arrangement  for  the  release  of 
the  vessel  in  Holland  rendered  her  a  iree  ship  and  open  to  charter. 
Lord  Justice  F17  considered  that  there  was  an  agreement  between 
the  litigant  parties  by  which,  for  a  valuable  consideration,  the 
owners  of  the  Chri^iansborg  purchased  the  release  of  their  ship 
from  the  claims  of  the  owners  of  the  Jessica  ;  consequently  it  was 
intended  to  be  a  release  for  all  waters,  and  the  institution  of  the 
action  in  the  English  Court  was  vexatious.     For  these  reasons  he 
agreed  with  Lord  Justice  Baggallay  that  the  appeal  be  dismissed 
with  costs.     The  advocates  employed  to  obtain  a  trial  in  England^ 
to  decide  which  of  two  foreign  ships  were  at  fault,  could  not  cite 
a  case  that,  in  our  opinion,  bore  in  favour  of  their  clients.   .  There 
is  no  case  on  the  records  of  such  a  foolish  crusade  to  force  on  an 
action  in  an  English  Court  where  foreigners  only  were  concerned. 
We  object  in  toto  to  the  principle  it  was  sought  to  engraft  on  the 
old  motherly  Admiralty  Court    The  jurisdiction  of  the  Admiralty 
Courts  is  supposed  to  extend  to  British  subjects  and  persons  on 
board  British  ships  everywhere  (Beg.  v.  AndersaHf  L.  R.,  1  Cr. 
161),  and  to  foreigners  on  board  foreign  ships  only  when  in  terri- 
torial waters  of  this  country  (Beg.  v.  Keyu,  2  Exch.  D.  63),  and 
when  such  ships  are  privately  owned.     (Woolsey's  International 
Law,  sec.  54.)     The  Court  will  only  adjudicate   in   actions   of 
possession  in  respect  of  foreign  ships  where  foreigners  alone  are 
concerned,  either  with  the  consent  of  the  parties  to  the  suit,  or 
the  representative  in  England  of  the  country  to  which  the  ship 
belonged.     (Williams  and  Bruce  on  Admiralty;  Roscoe,  p.  50; 
the  Taica^  6  P.  D.  169.)     That  is  the  law  as  expounded  by  the 
best  of  jurists.     Were  it  otherwise,  a  vessel  might  be  arrested  in 
every  foreign  State  in  the  world,  and  the  owners  saddled  with  costs 
and  losses  of  employment.     The  consent  of  both  parties  was  not 
obtained  to  a  trial  in  London.     But,  it  is  said,  all  the  formalities 
in  the  Dutch  Court  were  not  complied  with.     This  is  the  saying 
of  men  who  cannot  disconnect  English  Admiralty  practice  from 
the  laws  of  foreign  countries.     The  judge  of  the  Admiralty  Courts 
in  the  case  of  the  City  of  Mecca,  held  that  the  decision  of  a  local 
Portuguese  tribunal  was  delivered  in  Admiralty,  and  therefore 
enforceable  in  England.     The  Court  of  Appeal  knocked   this 
stupidity  on  the  head.     Had  a  trial  been  brought  on  in  Holland^ 
the  chances  are  that  objection  would  have  been  taken  to  the 
jurisdiction,  and  the  case  dismissed  with  costs.     In  England,  a 
party  desiring  to  prevent  the  arrest  of  any  property,  may  cause 
a  caveat  against  the  issue  of  a  warrant  for  the  arrest  thereof  to  be 
entered  in  the  registry  (A.  C.  R.  1859).    Bail  is  the  substitution 
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of  personal  security  for  that  of  the  res  (vessel)  (the  Duektss  ik 
BrabarUj  Swa.  264),  and  when  the  res  is  released,  it  cannot  usnallj 
be  arrested  again  in  the  same  action,  or  for  the  same  caoseof 
action.  (The  Kcdamaazoo^  15  Jar.  885.)  Bat  an  English 
Parliament  is  not  competent  to  make  laws  to  govern  foreigners. 
Nor  is  the  High  Court  of  Admiralty,  sitting  in  Liondon,  the  right 
Court  of  arbitration  to  settle  disputes  between  foreigners  solely  in 
causes  arising  beyond  the  jurisdiction  of  Her  Majesty.  There  are 
tribunals  in  Denmark  and  Norway  quite  as  capable  as  the  English 
Admiralty  Court  to  say  which  of  two  vessels  is  to  blame,  or 
whether  an  accident  is  inevitable,  or  both  parties  are  in  the  wrong. 
It  does  not  need  much  superlative  wisdom  to  interpret  the  rules  of 
the  sea.  Application  was  made  by  counsel  to  carry  the  pleadings 
to  the  House  of  Lords,  but  this  privilege  was  deniea.  As  a 
matter  of  course,  the  men  who  swallow  the  oyster  and  leave  the 
shell  to  their  client,  would  only  be  too  happy  to  have  the  pleasure 
of  earning  a  few  more  fees ;  but  they  must  rest  content  with  what 
they  have  received  and  be  thankful.  If  proceedings  were  taken 
in  England,  we  should  protest  against  vexatious  suits  in  another 
country,  and  we  claim  for  foreigners  the  rights  and  liberties  we 
demand  for  British  shipowners.  Above  all,  we  demur  to  the 
doctrine  which  seeks  to  convert  an  English  Court  into  a  cosmo- 
politan tribunal  for  settling  the  claims  of  all  creation.  Where 
there  is  no  British  interest  at  stake,  foreigners  should  be  left  to 
wash  their  own  dirty  linen. — Liverpool  Journal  of  Comvfueree. 


Seventh  Annual  Beport  of  the  Prison  CommissioTurs  for  Scotland. 
— This  report,  if  not  lively  reading,  is,  upon  the  whole,  of  a  satisfac- 
tory nature.  Although  the  Commissioners  are  not  able  to  report  a 
decrease  in  the  number  of  prisoners — there  being,  indeed,  an  actual 
increase  in  the  daily  numbers — thev  remark  :  '*  The  increase  does 
not  arise  from  longer  sentences  of  imprisonment  indicating  serious 
crime,  but  from  a  larger  number  of  committals  for  short  periods 
in  default  of  payment  of  fines  or  penalties/'  The  new  regulations 
made  exhibit  an  earnest  desire  to  improve  the  moral  condition  of 
the  unhappy  inmates,  and  to  remove  all  unnecessary  hardships. 
Under  the  humane  direction  of  the  late  Home  Secretary,  darkened 
cells  are  henceforward  only  to  be  used  in  cases  of  gross  misconduct, 
and  under  medical  authority  in  each  case.  Absolutely  dark  cells 
are  indeed  reallv  abolished,  and  shutters  pierced  with  holes  have 
been  substituted.  It  is  satisfactory  to  find  that,  even  in  the  case 
of  criminal  lunatics,  "  no  mechanical  restraint  or  special  form  of 
dress  is  in  use,  except  in  the  case  of  a  prisoner  suffering  from 
acute  mania,  and  in  this  case  the  exception  consisted  merely  in  the 
use  of  a  dress  of  strong  untearable  material.  No  prisoner  was  in 
isolated  seclusion."  Amongst  the  criminal  lunatics  there  are  some 
whose  ofiences  were  committed  a  long  time  ago.     One  man  seems 
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to  hsLve  died  last  year  who  was  convicted  of  an  assault  with  intent 
to  rob  in  1850. 

Great  care  is  obviously  taken  to  maintain  the  prisoners  in  a 
wholesome  sanitary  condition.  As  to  the  moral  improvement,  the 
Commissioners  say :  *'  We  have  repeatedly  had  under  consideration 
the  desirability  of  encouraging  visits  to  prisoners  by  persons  of 
superior  education  and  position,  with  a  view  to  the  moral  and  reli- 

g*on8  improvement  of  the  prisoners.  Since  the  year  1866  certain 
dies  belonging  to  a  religious  sisterhood  of  Roman  Catholics  have 
regularly  visited  prisoners  of  their  own  persuasion  in  Perth  General 
Prison,  under  such  restrictions  as  have  been  thought  proper.  The 
arrangement  has  been  beneficial  to  the  prisoners,  without  any  results 
detrimental  to  discipline.  Similar  committees  of  Protestant  ladies 
have  since  been  formed,  with  equally  good  results,  for  making  stated 
periodical  visits  to  Protestant  females  in  the  prisons  at  Glasgow, 
£dinburgh,  Dundee,  Aberdeen,  and  Cupar."  At  the  same  time 
care  is  taken  to  avoid  any  tampering  with  the  religious  faith  of 
prisoners.  Thus  all  Roman  Catholics  are  directed  to  be  supplied 
with  Douay  Bibles,  and  no  Protestant  versidti  is  to  be  left  in  their 
cells. 

Two  escapes  during  the  past  year  are  recorded.  One  was  the 
case  of  a  female  prisoner  sentenced  to  thirty  days'  imprisonment 
failing  pajment  of  a  fine.  She  **  was  allowed  to  leave  the  prison 
by  the  main  gate  shortly  after  being  received,  under  the  impression 
tJuU  she  was  a  visitor'* 

A  variety  of  punishments  are  imposed  upon  prisoners  for  breach 
of  discipline.  The  vast  majoritv  so  punished  are  males.  The 
numbers  are — males,  2966 ;  ^males,  430.  No  woman  has  refused 
to  be  photographed.  The  men  are  apparently  the  chief  offenders 
during  divine  service,  no  less  than  ninety-three  having  been 
punished  for  misconduct  while  attending  it,  as  against  six  women. 
Men  also  are  far  more  freauently  found  in  possession  of  forbidden 
articles.  They  are  also  idle  in  a  much  greater  proportion.  As  to 
the  punishments  inflicted,  useless  labour,  such  as  that  of  the  crank 
machine,  seems  to  have  been  entirely  abandoned,  and  the  penalties 
take  the  shape  of  reduction  of  diet,  isolation  at  exercise  or  in  chapel, 
the  dark  cell,  the  guard  bed,  restraint  of  limbs,  forfeiture  of  marks 
and  of  gratuity.  No  corporal  punishment  has  been  inflicted  for  pri- 
son  offences.  One  curious  case  of  deception  on  the  part  of  a  prisoner 
is  recorded.  **  In  the  month  of  June,''  the  Commissioners  say, 
**  it  was  brought  to  our  notice  that  two  prisoners  convicted  in 
Glasgow  at  thi  8an.e  time,  and  sentenced  to  Sifferent  periods  of  im- 
prisonment,  had  agreed  on  their  way  from  the  court-house  to  prison 
to  personate  one  another,  so  as  to  secure  the  earlier  liberation  of  the 
one  having  the  longest  period  of  imprisonment."  Constables  are 
now  called  upon  to  identify  the  prisoners  brought  under  tiieir 
charge  in  presence  of  the  governor  of  the  prison  to  which  they  are 
taken. 
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Prisons  are  far  indeed  from  being  self  -  supporting  institar 
tions.  While  the  receipts  from  the  manafacturing  department 
amounted  to  over  £14,000,  and  from  that  falls  to  be  deducted 
some  £9000  for  materials,  the  cost  of  maintenance  for  last  vear 
was  £96,568,  3s.  8d. 
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SHERIFF  COURT  OF  ABERDEENSHIRK 
Sheriff-Substitute  Brown. 

HARVERSON  V.  OERRARD. 

Purchase  of  Shares — Leaman's  Ad,  30  and  31  Fid,  c  29 — Liabilitf 
of  Stockbrokers. — ^This  was  an  action  raised  by  James  Harverson,  A 
stockbroker  in  London,  against  John  Gerrard,  residing  in  Turriff,  now 
deceased,  and  his  executor,  Wm.  Whyte,  residing  in  Garmouth,  t6 
recover  the  price  of  shares  purchased  by  the  pursuer  for  the  defender 
Crerrard  on  the  London  Stock  Exchange.  By  Gerrard's  instructions 
the  pursuer,  the  day  before  the  £ulure  of  the  Oriental  Bank  in  May 
last  year,  purchased  for  him  twenty  of  the  bank's  shares.  Before  the 
settling  day  Gerrard  refused  to  pay  for  the  shares,  on  the  ground  that 
his  broker  had  not  made  such  a  bargain  as  he  (Gerrard)  was  bound  tp 
implement  if  he  chose  to  repudiate  it,  in  respect  the  pursuer  had  not 
obtained  from  the  seller  at  tlie  time  of  the  purchase  the  actual  numbers 
on  the  bank's  register  of  the  shares  sold,  as  required  by  Leaman's  Act, 
referred  to  in  the  Sheriffs  note.  The  broker,  who  was  by  the  rules 
of  the  London  Stock  Exchange  personally  liable  to  the  seller  for  the 

{rice  of  the  bank  shares,  and  could  not  under  these  rules  plead 
teaman's  Act  as  a  reason  for  not  implementing  his  bargain,  paid  for 
the  shares,  and  now  sues  his  employer  to  recoup  him  for  his  outlay. 
Sheriff  Brown,  it  will  be  seen,  has  found  that  the  broker  cannot 
recover  the  money  so  paid  for  the  defender. 

**  Aberdeen,  I6th  July  1885. — Having  considered  the  cause,  sustains 
the  second  plea  in  law  for  the  defender  William  Whyte  ;  assoilzies  the 
said  defender  from  the  conclusions  of  the  action ;  finds  him  entitled  to 
expenses ;  allows  an  account  thereof  to  be  given  in,  and,  when  lodged, 
remits  the  same  to  the  auditor  of  Court  to  tax  and  report,  and  decerns. 

"  W.  A.  Brown. 

"  Note, — So  far  as  I  am  aware,  the  question  raised  in  this  case  has 
not  been  the  subject  of  decision  in  this  country,  no  such  instance  at 
least  being  quoted  by  either  of  the  parties.  It  has  frequently  been 
be  i  ore  the  law  courts  in  England,  where  varying  views  of  it  have  been 
taken,  and  indeed,  I  may  say,  it  is  only  the  conflict  which  has  thus 
arisen  which  suggests  to  me  any  serious  difficulty  in  connection  with 
it.  The  pursuer,  a  broker  in  London,  and  a  member  of  the  Stock 
Exchange,  sues  one  of  his  con^tilueDts,  an<i  after  his  death,  whick 


SfiEKIFF  C0T7RT  RBPORTEK.  49? 

occurred  siace  the  action  was  raised,  his  executor,  for  a  hundred  pounds 
and  some  incidental  expenses,  being  the  value  of  twenty  shares  of  the 
Oriental  Bank,  which  the  original  defender  authorized  the  pursuer  to 
purchasa  The  pursuer,  on  instructions  communicated  by  telegram, 
bought  the  shares  on  1st  May  last  year.  On  the  following  day  he 
forwarded  an  advice  note  to  the  defender,  and  on  the  morning  of  3rd 
May  the  bank  suspended  payment.  One  or  two  transactions  in  the 
shares  of  the  Oriental  Bank  had  occurred  between  the  parties,  and 
after  the  stoppage  of  the  bank  negotiations  passed  between  them 
which  seemed  likely  to  lead  to  a  settlement  of  the  pursuer's  claun, 
but  in  the  end,  admittedly  after  taking  advice,  the  defender  took  up 
the  position  that  the  contract  which  the  pursuer  had  made  for  him 
was  illegal,  being  null  and  void,  and  he  declined  to  be  bound  by  it. 
The  shares  were  purchased  by  the  pursuer  from  a  jobber  on  the 
London  Stock  Exchange,  and  the  ground  of  challenge  is  that  the 
contract  for  the  sale  of  these  shares  did  not  comply  with  the  provisions 
of  the  Act  30  and  31  Vict.  c.  29,  sec.  1  (commonly  known  as  Leaman's 
Act),  in  respect  it  did  not  contain  either  the  numbers  of  the  shares, 
or  the  name  of  their  registered  holder,  and  was  therefore  a  contract 
declared  by  statute  to  be  illegal,  and  thus  incapable  of  being  enforced 
to  any  effect  whatever.  The  pursuer  admits  that  the  purchase  was 
made  in  breach  of  the  statute,  but  explains  that  such  disregard  is 
recognised  by  the  rules  of  the  London  Stock  Exchange,  and  in  practice 
is  found  to  be  necessary  in  the  sale  and  purchase  of  shares.  The 
pursuer  does  not  in  terms  say  that  the  defender  was  informed  as  to  all 
or  any  of  the  rules  of  the  Exchange ;  but  the  advice  note  forwarded 
to  the  defender  bore  to  be  '  subject  to  the  rules  and  regulations  of  the 
Stock  Exchange.'  The  pursuer  further  founds  on  a  rule  of  the 
Exchange,  which  requires  him,  on  the  failure  of  his  constituent  under 
such  circumstances,  to  take  up  the  shares,  and  himself  to  pay  the  price 
of  them,  under  penalty  of  being  declared  a  defaulter,  and  forfeiting 
his  privilege  on  the  Stock  Exchange,  and  he  argues  that,  notwith- 
standing the  illegality  declared  by  the  statute,  the  defender  having 
given  lum  instructions  to  make  the  contract,  or  the  right  at  least  to 
make  it  being  implied  vdthin  his  authority,  the  defender  is  bound  to 
recoup  him. 

"  Although,  as  I  have  indicated,  no  authority  is  directly  available  in 
Scotland  for  the  determination  of  the  case,  a  very  instructive  judgment 
of  the  First  Division  in  Mitchell  v.  CUy  of  Glasgow  Bank,  December 
21, 1878,  6  B.  420,  seems  to  me  at  least  to  lay  one  of  the  foundations 
on  which  the  decision  must  ultimately  rest.  In  that  case,  during  the 
pressure  that  immediately  preceded  the  stoppage  of  the  bank,  a 
purchase  of  shares  had  been  made  on  behalf  of  the  bank,  and  the 
proposal  made  by  the  pursuer  was  that  his  name  should  in  conse- 
quence be  struck  off  the  list  of  contributories.  The  transaction  there 
was  admittedly  in  breach  of  Leaman's  Act,  and  the  judgment  of  the 
Court,  unanimously  and  very  decidedly  formed,  was  that  a  contract 
declared  by  Act  of  Parliament  to  be  illegal  could  not  be  enforced  in  a 
Court  of  law,  and  therefore  the  pursuer  failed  to  operate  his  relief. 
It  is  urged,  however,  and  with  undoubted  force  by  the  pursuer,  that 
the  present  case  differs  in  so  far  as  it  does  not  involve  any  attempt  to 
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enforce  the  contract,  but  is  in  effect  merely  a  claim  for  damages  sob- 
tained  by  the  pursuer  when  acting  on  the  instructions  and  for  behoof 
of  the  defender.  It  is  urged  that  there  is  a  covenant  between  the 
parties  irrespective  of  and  separate  from  the  contract  which  the  law 
declares  void,  and  that,  as  the  pursuer  agreed  to  do  for  die  defender 
an  act  which,  but  for  the  unsuspected  contingency  of  the  stoppage  of 
the  bank,  would  have  resulted  in  his  benefit,  it  is  inequitable  Uiat  the 
pursuer  diould  not  be  relieved  of  the  consequences  of  the  defender's 
instructions.  The  pursuer,  it  is  said  in  other  words,  was  the  defender's 
agent  in  doing  a  thing  which,  although  declared  by  law  to  be  ill^&l, 
was  recognised  in  the  market  in  which  they  commonly  traded,  and 
the  defender  was  barred  from  resiling  when  the  effect  of  doing  so  was 
to  attach  a  penalty  to  the  pursuer.  In  support  of  this  contention,  the 
pursuer  founded  on  the  English  case  of  Bead  v.  Anderson,  May  16, 
1882,  L.  R.  (10  Q.  B.  D.)  100,  affirmed  by  the  High  Court  of  Judicature, 
Weekly  Baparter,  vol.  32,  950,  where  it  was  held  that  a  turf  commiaaioii 
agent  had  an  action  to  recover,  from  Ids  employer,  bets  he  had  laid 
and  lost  on  horses  upon  his  constituent's  instructions,  and  which 
according  to  the  rules  of  the  ring  would  have  placed  him  in  default 
had  he  not  himself  paid  them.  It  was  pointed  out  by  Mr.  Justice 
Hawkins,  who  delivered  the  original  judgment,  that  although  contracta 
by  way  of  gaming  or  wagering  are  declared  by  law  to  be  null  and  void, 
just  as  sales  of  shares  in  contravention  of  Leaman's  Act  are,  a  bet 
may  be  recovered,  and  in  point  of  fact  generally  is,  by  virtue  of  the 
honourable  understanding  on  the  turf,  and  the  penalties  attached  to 
repudiation,  and  that  a  principal  instructing  an  agent  in  these  terms 
is  bound  by  what  he  does  and  by  the  consequences  in  which  he  may 
be  involved.  I  agree  with  the  pursuer,  that  on  the  assumption  of 
knowledge  by  the  defender  as  to  how  the  shares  were  purchased,  the 
principle  of  xtead's  case  cannot  be  distinguished  from  the  present  one, 
and  accordingly  it  is  not  surprising  to  fibad  that,  in  the  case  of  Barday 
V.  Pea/rse,  reported  in  the  DaUy  News  of  4th  Au^t  last,  the  H|gh 
Court  of  Juoicature,  in  circumstances  almost  identical  to  those  which 
arise  here,  and  with  reference  to  shares  of  the  same  bank,  held  that 
the  question  was  excluded  by  the  judgment  in  the  case  of  Bead,  and 
gave  decree  for  the  plaintiff.  Effect  was  given  to  the  same  view  by 
Mr.  Justice  Matthew  in  the  later  case  of  Seymour  v.  Bridge,  reported 
in  the  Times  of  Slst  January  last,  and  so  direct  and  distinct  is  the 
import  of  these  authorities,  that,  in  the  absence  of  any  others,  I  should 
have  regarded  them  as  precedents  necessary  for  me  to  follow.  Since, 
however,  I  have  taken  the  present  case  to  avizandum,  a  precisely 
opposite  judgment  has  been  given  by  the  High  Court  of  Justiciary  in 
Ferry  ana  others  v.  Bamett,  reported  in  the  Tim^  of  Ist  July  current, 
and,  as  it  humbly  seems  to  me  that  the  last-mentioned  case  is  more 
consistent  with  the  principle  and  with  the  ratio  of  the  judgment  of 
the  First  Division  in  the  case  to  which  I  have  referred,  I  think  I  am 
bound  fto  follow  it.  The  view  taken  by  Mr.  Justice  Hawkins  rests 
undoubtedly  upon  a  very  subtle  exposition  of  the  law  of  agency ;  but 
if  this  policy  of  Leaman's  Act,  which  is  directed  against  trafficking  in 
shares  which  are  non-existent,  is  to  receive  any  effect^  it  appears  to  me 
that  the  authority  of  Bead  v.  Anderson  must  be  rejected  as  involving 
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an  unwarranted  generalization  of  a  principle  otherwise  sound.  In  the 
extremely  able  and  suggestive  argument  which  was  put  before  me  by 
the  pursuer's  agent,  it  was,  indeed,  contended  that  in  the  most  recent 
case  of  Perry,  me  judgment  of  the  Court  was  governed  by  the  know- 
ledge which  it  was  proved  the  defendant  had  of  the  illegality  of  the 
contract  made  on  mis  behalf,  and  he  desired  to  have  an  opportunity 
of  showing  the  defender's  knowledge  in  this  casa  There  is  some 
difficulty  in  the  way  of  the  crave  in  the  state  of  the  record,  where  no 
averment  of  the  defender's  knowledge  is  made ;  but,  apart  from  that, 
it  seems  to  me  that  the  recent  judgment  of  the  High  Court  of  Judi- 
cature proceeds  on  the  principle  that  even  acquiescence  would  not 
protect  a  contract  void  under  Leaman's  Act  from  challenge.  It  is 
true  that  Mr.  Justice  Orove  gives  prominence  to  the  ^owledge 
possessed  by  the  defendant,  but  the  judgment  of  the  Court  of  Appeal 
is  laid  on  broader  lines,  and  I  read  it  as  an  authority  for  holding  that 
the  usage  relied  upon  here  as  there  is  unreasonable  and  illegal,  and 
as  such  is  one  which  a  broker  cannot  impose  on  his  employer.  Thus 
construed,  the  case  is  consistent  with  a  well-considered  judgment  of 
the  Court  of  Appeal  in  Ndson  v.  James,  May  4,  1882,  9  L.  It.  (Q.  B.  D.) 
546,  in  which  strong  views  were  expressed  by  all  the  learned  judges 
as  to  the  illegality  of  the  custom  founded  on,  excluding,  as  it  seems 
to  me,  the  necessity  of  considering  the  question  of  knowledge  or 
acquiescence  on  the  part  of  the  employer.  W.  A.  Jd.'' 

Ad.  Watson,  solicitor,  for  Messrs.  Adam,  Thomson,  &  Boss,  advocates 
— AIL  Peterkin,  solicitor. 


SHERIFF  COUET,  GLASGOW. 
Sheri£fs  Murray  and  Clark. 

M.P.,  JAMES  NEIL  HART  V.  JOHN  ROSE,  ROBERT  WRIQHT  AND  CO.,  AND 
ROBERT  BIGOAR  AND  OTHERS,  PAWNBROKERS. 

Agent — Factors  Act,  5  and  6  Fict  e.  39. — ^Traveller  pawning  goods  of 
his  employers,  without  their  knowledge  or  consent :  Heldy  in  a  question 
between  the  owners  of  the  goods  and  the  pawnbrokers,  that  the  former 
were  entitled  to  get  delivery  of  the  articles  pawned  without  paying  the 
pawnbrokers  the  advances  they  had  made. 

In  the  month  of  October  1884,  John  Rose,  a  traveller,  some  time  in 
the  employment  of  Robert  Wright  &  Co.,  wholesale  dealers  in  watches, 
etc.,  Coventry,  was  indicted  at  the  Circuit  Court  of  Justiciary  at 
GlajBgow  on  diarges  of  falsehood,  fraud,  and  wilful  imposition,  as  also 
theft,  in  consequence  of  the  manner  in  which  he  had  disposed  of  a  large 
number  of  silver  watches  and  other  articles  of  jewellery  entrusted  to 
him  as  traveller  for  Wright  &  Co.  He  pleaded  guilty,  and  was 
sentenced  to  fifteen  months'  imprisonment  In  the  course  of  the 
proceedings  in  preparation  for  the  trial,  a  large  number  of  watches  and 
other  articles  of  jewellery  came  into  the  possession  of  Mr.  Hart^  the 
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procurator-fiscal.  These  were  recovered  from  pawnbrokers  to  whom 
Kose  had  disposed  of  them.  When  the  case  was  over,  there  remained 
in  the  hands  of  the  fiscal  one  gold  watch,  thirty-eight  silver  watches, 
eighteen  gold  rings,  two  gold  seals,  six  gold  lockets,  three  silver  albeit 
chains,  one  gold  guard,  eight  silver  brooches,  seven  gold  alberts,  and 
six  pairs  silver  ear-ringa 

In  order  that  it  might  be  ascertained  to  whom  these  articles  should 
be  delivered  up,  on  17th  October  1884  an  action  of  multiplepomding 
was  raised  in  the  Sheriff  Court  at  Glasgow ;  Robert  Biggar  and  others, 
pawnbrokers  in  Glasgow,  being  the  real  raisera,  and  Mr.  Hart,  the 
procurator-fiscal,  the  nominal  raiser.  In  this  action  claims  were  lodged 
by  Robert  Wright  &  Co.,  the  owners  of  the  articles  pawned,  and  by 
the  pawnbrokers  with  whom  the  watches,  etc,  had  been  pledged.  A 
proof  was  allowed,  and  after  the  same  was  led  and  parties  heard, 
Sheriff  Murray  pronounced  the  following  interlocutor : — 

"  Glasgow,  Hth  April  1885.— Having  heard  counsel  for  the  claimants 
Wright  &  Co.,  and  the  procurator  for  the  pawnbroker  claimants— 
Fin<&  (1)  that  the  claimants  Wright  &  Co.,  or  rather  Mrs.  Adkins, 
the  sole  partner  of  that  firm  and  that  of  Adkins  &  Son,  are  manu- 
facturers of  watches  and  jewellery,  which  they  sell  to  railway  servants: 
Finds  (2)  that  John  Rose,  who  had  been  a  railway  servant,  became  for 
a  time  an  agent  of  the  claimants  Wright  &  Co.  for  the  sale  of  their 
articles  on  commission :  Finds  (3)  that  while  in  this  position  he 
pledged  in  Glasgow  the  six  articles  referred  to  in  the  pawn  tickets 
Nos.    21/1,  21/2,  21/3,  21/5,  21/6,  and  21/7   of  process:   Finds  (4) 
that  he  entered  on  29th  February   1884  into   the  agreement  No. 
12  of  process  with  Mrs.  Adkins,  by  which  he  agreed  to  enter  her 
service  as  traveller,  at  a  salary  of  £80  a  year,  with  railway  fares 
and  the  expense  of  carriage  of  goods  and  charges  for  remittances,  his 
duties  being  to  procure  orders  from  railway  company  employees  for 
watches,  clocks,  and  jewellery,  and  such  other  duties  connected  with 
Mrs.  Adkin's  business  as  she  should  appoint, — Rose  binding  himself  not 
to  engage  in  any  other  service ;  to  keep  regular  accounts  of  all  sales, 
orders,  goods,  and  cash  received  by  him ;  to  send  weekly  accounts,  with 
the  names  of  purchasers,  their  addresses,  etc. ;  to  remit  all  cash  received 
by  him,  in  full,  without  any  deduction,  except  the  charge  of  remittance ; 
to  sell  at  the  prescribed  prices  and  terms  of  credit,  etc.  etc. :  Finds  (5) 
that  accordingly  Rose  received  out  of  the  claimants  Wright  &  Co.'s 
stock,  a  large  number  of  watches  and  other  articles  of  jewellery  under 
the  contract :  Finds  (6)  that,  proceeding  to  Scotland,  he  disposed  of  a 
few  watches ;  but  after  having  been  occupied  for  four  or  five  weeks  in 
some  other  business  of  his  employers  in  Scotland,  he  began,  without 
the  knowledge  or  consent  of  his  employers,  to  pawn  their  property, 
which  he  continued  doing  during    March,   Apnl,  May,  and   June, 
sometimes  in  his  own  name,  sometimes  in  false  names :  Finds  (7)  that 
his  employers  calling  upon  him  to  account,  after  delays  on  the  ground  of 
illness  he  at  last  confessed  everything,  restored  to  them  what  still 
remained  in  his  bands,  was  indicted  for  theft,  pled  guilty,  and  was 
sentenced  to  fifteen  months'  imprisonment :  Finds  (8)  that  the  pledged 
goods  which  came  into  the  hands  of  the  fiscal  for  the  purposes  of  the 
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trial,  are  now  held  by  him  as  nominal  raiser  in  the  present  case ;  and 
whOe  they  are  claimed  on  the  one  hand  by  Wright  &  Co.,  their  owners, 
who  placed  them  in  the  hands  of  Bose,  a  number  of  them  are  also 
claimed  by  the  various  pawnbrokers  with  whom  they  are  pledged ;  and 
the  case  has  now  been  contested  between  Wright  &  Co.  and  the  pawn- 
broker claimants  :  Finds  on  the  whole  case  and  in  law — (L)  That  quoad 
the  six  articles  referred  to  in  finding  No.  3,  Bose  acted  as  an  '  agent,' 
in  terms  of  the  Act  5  and  6  Vict.  c.  39,  and  that  therefore  these 
pledges  by  him  were  valid ;  (11.)  That  quoad  the  rest  of  the  articles 
forming  the  subject  in  medio^  as  at  the  time  of  pawning  them  Bose  was 
the  servant  of  the  claimants  Wright  &  Co.,  he  was  not  an  agent  in 
the  meaning  of  the  Factors  Acts,  which  are  therefore  inapplicable,  and 
the  pledges  were  invalid  as  against  Wright  &  Co.,  who  are  entitled  to 
obtain  possession  of  these  articles  free  from  any  claim  thereon.  But 
before  pronouncing  further,  Finds  the  real  raisers  entitled  to  expenses 
qua  real  raisers :  Allows  an  account  to  be  given  in,  and  remits  same 
when  lodged  to  the  auditor  of  Court  to  tax  and  report,  and  grants 
leave  to  appeal  .  A  Erskine  Murray. 

''  NoU. — ^The  first  thing  to  be  observed  is  the  position  of  parties. 
Bose,  who  pledged  the-  goods  which  form  the  subject  in  medio,  was 
originally  an  agent  for  sale  on  commission.  As  such  he  pledged  the 
six  articles  specified  in  finding  3.  Clearly  his  position  at  that  time  was 
that  of  an  agent  under  the  Factors  Act,  and  the  pawnbrokers  are 
entitled  to  hold  these  articles  in  security  of  the  amount  advanced  on 
them.  But  after  29th  February  1884,  he  became  purely  and  simply 
the  servant  of  Mrs.  Adkins,  who  trades  under  the  names  of  Wright  & 
Co.  and  Adkins  &  Son.  .  He  was  no  longer  in  the  position  of  an 
agent  working  for  a  commission  and  doing  business  for  a  number  of 
people.  By  his  contract  his  whole  time  became  his  employers',  and  he 
was  paid  by  salary.  Every  penny  that  he  collected  he  was  bound  to 
remit.  The  articles  coming  into  his  hands  were  never  for  a  moment 
his  own.  This  is  not,  as  in  the  case  of  Brown  v.  Marr,  8th  January 
1880,  7  R  427,  either  a  case  of  sale  and  return,  or  sale  on  approbation. 
The  idea  of  a  sale  to  him  at  all,  on  any  footing,  never  entered  the  heads 
of  the  parties  to  the  contract.  On  the  other  hand,  he  had  undoubtedly 
the  power  of  sala  But  it  was  a  power  not  for  himself,  but  strictly  on 
behalf  of  his  employers.  He  was  to  sell  at  his  employers'  prices  and 
terms,  and  return  to  them  a  list  of  purchasers  and  their  addresses.  If  he 
sold  for  cash,  he  was  to  remit  the  money.  He  certainly  under  his  contract 
had  no  power  whatever  to  pledge.  The  present  case  is  thus  distinguished 
at  once  from  that  of  Brown  v.  Marr,  in  which  the  judges  of  the  Supreme 
Court  held  that  Marr  having  '  a  right  of  absolute  disposal  for  his  own 
behoof,'  had  also  '  a  right  to  put  the  article  to  the  inferior  uses  of 
property,  and  therefore  to  pledge  it,'  as  a  corollary,  for  his  own  behoof. 
Here,  as  has  been  pointed  out,  Bose  had  no  right  whatever  of  disposal 
'  on  his  own  behoof.'  In  Brown  v.  Marr  the  judges  laid  down  that 
Marr's  act  was  not  theft.  It  is  true  that  Lord  Giffbrd  modifies  this 
view  by  saying  that  Marr's  act  was  not  theft  in  the  strict  sense,  so  as 
to  attach  a  vitium  reale^  thereby  implying  that  it  mi^ht  be  theft 
in  a  modified  sense;  but  it  must  be  observed  that  Lord  Giflford  lays 
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down  that '  the  important  point  in  the  present  case  is  that  the  true 
owners  parted  with  the  possession,  under  a  contract  which  gave  the 
possessor  power  under  certain  circumstances  to  sell  the  property  and 
sell  it  as  his  own.'  Therefore  what  took  Marr's  case  out  of  that  of  a 
theft  inferring  a  vitiv/m  redUy  in  the  view  of  Lord  Gifford,  was  mainly  a 
circumstance  which  distinguishes  it  from  the  present.  In  the  present 
case  it  cannot  be  doubted  that  the  proper  charge  against  Rose  was  that 
on  which  he  was  indicted,  and  to  which  he  pleaded  guilty,  viz.  theft 
It  was  not  a  case  of  embezzlement  at  alL  Had  he  sold  the  watches,  as 
he  was  entitled  to  do,  and  then  kept  or  misapplied  the  money  after  he 
got  it,  that  might  have  been  embezzlement,  though  in  such  a  case  the 
lines  of  embezzlement  and  theft  are  very  shadowy.  But  as  he  had  no 
power  to  pledge,  the  act  of  pledging  was  an  act  of  appropriation,  and 
therefore  of  theft.  The  wHum  recue  of  theft  therefore  applies  in  the 
present  case  to  goods  pledged  after  29th  February  1884. 

''  It  remains  to  be  considered,  however,  whether  the  Factors  Acts,  on 
the  other  hand,  also  apply.  The  pawnbrokers  contend  that  they  do. 
The  leading  Act— that  of  1842,  5  and  6  Vict  c.  39— lays  down  that, 
whereas  by  a  former  Act  sales  by  factors  or  agents  when  in  the  ordinary 
way  of  business  are  validated,  even  though  the  factor  or  agent  had  not 
from  the  owner  of  the  goods  power  of  sale,  and  whereas  advances  on 
the  security  of  goods  and  merchandise  have  become  an  ordinary  mode 
of  business,  and  that  it  is  expedient  and  necessary  that  reasonable  and 
safe  facilities  should  be  afforded  thereto,  and  the  same  protection  and 
validity  extended  to  bona  fide  advances  as  is  given  to  sales,  and  that 
owners  entrusting  agents  with  the  possession  of  goods  and  merchan- 
dise should  be  bound  as  they  would  be  under  the  former  Act  in  the 
case  of  sales,  in  future  '  any  agent  who  shall  be  entrusted  with  the 
possession  of  goods '  '  shall  be  deemed  and  taken  to  be  owner  of  such 
goods,'  '  so  far  as  to  give  validity  to  any  contract  or  agreement  by  way 
of  pledge,  etc.,  notwithstanding  the  person  claiming  such  pledge  may 
have  had  notice  that  the  person  with  whom  such  contract  or  a^;reement 
is  made  is  only  an  agent.'  If,  theref(H*e,  Sose  is  to  be  considered  as 
having  been  the  *  agent'  of  the  owners  of  the  goods  in  the  meaning  of 
the  Act,  the  pawnbrokers  must  be  successful  to  the  extent  that  they  are 
to  be  preferred  to  the  possession  of  the  articles  with  their  rights  under 
the  contract  of  pledge,  except  that  under  sec.  7  the  owners  have  the 
right  to  redeem  at  any  time  before  they  are  sold.  That  this  contention 
is  good  as  regards  the  six  articles  pledged  when  Sose  was  still  an  agent 
cannot  be  doubted.  But  the  question  whether  Rose  was  an  agent  in 
the  meaning  of  the  Factors  Acts  after  29th  February  1884  is  a  very 
difficult  one.  No  light  is  to  be  got  from  the  case  of  Brown  v.  JIfarr,  which, 
as  has  been  seen,  fell  entirely  outside  of  these  Acts.  Prima  facie^  an  agent, 
in  the  usual  sense  of  the  word,  is  quite  in  a  different  position  from  a 
servant  The  agent  acts  for  many,  the  servant  only  for  his  employers. 
On  the  other  hand,  the  fact  that  Rose  had  full  power  of  sale,  though  it 
was  on  behalf  of  his  employers,  removes  a  difficulty  which  many  pledgees 
have  had  to  meet  in  pleading  the  Factors  Acts ;  and  the  principle  that, 
as  a  rule,  the  party  putting  into  the  criminal's  hand  the  power  of  com- 
mitting his  crime  ought  to  be  the  one  to  suffer,  is  in  &vout  of  the 
pawnbrokers. 
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"  Turning  to  the  English  authorities,  there  is  much  dubiety.  Mr. 
Justice  Crompton  remarks  in  Barnes  v.  Swanson,  35  L.  J.  Q.  B.  281,  and 
i  B.  and  S.  281,  that  it  is  impossible  to  define  what  is  meant,  adding 
it  is  one  of  Hhose  loose  enactments  which  conveys  much  difiQculty. 
When  you  get  to  these  Acts  of  Parliament  the  difficulty  is  immense.' 
Benjamin  on  Saies  (3rd  ed.  p.  22)  winds  up  the  subject  with 
saying :  *  No  one  would  venture  in  the  present  state  of  the  authori- 
ties to  give  a  positive  opinion  as  to  the  true  construction  of  this 
statute.' 

''  It  has  been  laid  down  in  England,  however,  that  the  *  agent '  must 
be  ^an  agent  in  a  mercantile  transaction,'  and  a  person  who  is  a 
mercantile  agent  would  have  to  make  sales  in  the  ordinary  course  of 
business;  and  that  these  Acts  apply  solely  to  persons  entrusted  as 
factors  or  commission  merchants,  not  to  persons  to  whose  employments 
a  power  of  sale  is  not  ordinarily  incident,  such  as  a  wharfinger,  who 
receives  goods  usually  without  power  to  seU.  Still  it  has  to  be  remarked 
that  these  limiting  definitions  of  the  meaning  of  the  word  'agent' generally 
refer  to  persons  who  had  not  the  power  of  sale.  But,  further,  it  has 
been  in  one  case  at  least  distinctly  held  that  a  clerk  or  a  servant  is  not 
such  an  agent.  (See  Lamb  v.  AUenbcrough^  1  B.  and  S.  831.)  There  a 
wine  merchant  had  authorized  his  clerk  to  pledge  certain  dock  warrants 
for  his  master's  purposes.  The  clerk  pledged  ^em  with  a  pawnbroker 
for  money  lent  to  himself,  and  it  was  held  that  the  clerk  was  not  an 
agent  under  the  Factors  Acts.  Lord  Chief  Justice  Cockburn  remarks 
that  the  Factors  Acts  were  never  intended  to  apply  to  cases  of  this 
kind,  quoting  the  preamble  of  the  first  Act,  and  adds :  '  The  relation 
between  the  parties  here  was  that  of  master  and  servant,  not  that  of 
principal  and  agent ; '  ^  the  plaintiff  would  be  bound  by  what  his  servant 
did  by  his  authority,  but  he  is  bound  no  farther.'  Justice  Crompton 
adds :  ^  These  statutes  contemplate  the  relation  of  principal  and  agent 
They  perhaps  entered  a  little  beyond  the  case  of  factors,  but  still  fall 
short  of  including  that  of  master  and  servant.'  This  case  is  strongly  in 
point,  for  the  pawnbroker  claimants  cannot  put  their  case  higher  than 
that  Bose  must  be  held  as  entitled  to  pawn  because  he  was  entitled  to 
seE  Now,  in  Lamb  v.  Attenborough  the  clerk  was  actually  entitled  even 
to  pawn,  but  in  both  cases  the  servant's  power,  whether  in  selling  or 
pawning,  could  only  be  exercised  on  account  of  his  master's.  It  seems, 
therefore,  both  on  the  ground  of  the  vitium  reale  implied  in  the  fact  of 
the  theft  and  the  precedent  of  the  case  of  Lamb,  to  the  Sheriff-Substitute 
that  the  owners  must  succeed,  and  he  has  given  judgment  accordingly. 
The  Sheriff-Substitute  has  pronounced  no  formal  order  to  deliver  till 
the  real  raisers'  claim  for  expenses  of  raising  is  ascertained,  for  the 
expenses  of  raising  ought  to  be  paid  before  possession  of  the  articles  is 
given.  When  that  is  done,  there  will  fall  to  be  an  order  for  delivery 
on  the  above  footing,  with  a  judgment  for,  say,  two-thirds  expenses 
in  faTour  of  the  claimants  Wright  &  Co.  as  against  the  pawnbroker 
claimants,  with  a  certificate  that  this  was  a  proper  case  for  the  employ- 
ment of  counsel,  the  legal  point  being  doubtful  and  important. 

"  A.  E.  M." 

The  pawnbroker  claimants  appealed  to  Sheriff  Clark,  who,  after 


506         TECHKICAL  OBJECTIONS  AND  ESCAPES  FROM  JUSTICE. 

The  books  of  English  practice  f  arnish  many  curious  instances 
of  technical  escape  in  cases  of  stealing  horses  and  other  animal<, 
because  the  statutes  libelled  on  were  found  not  to  embrace  the 
name  of  the  animal  made  the  subject  of  charge — ^affording  a 
marked  contrast  to  our  practice,  in  which  the  common  law  is  held 
sufficient  generally  to  apply  to  theft  of  all  kinds  of  property. 
For  example,  under  a  statute  now  repealed,  which  applied  to  the 
theft  of  "horse,  gelding,  mare,"  where  a  prisoner  was  charged 
with  stealing  ttoo  colts,  the  judges  were  of  opinion  that,  as  colts 
were  not  mentioned  eo  nomine  in  the  statute,  they  could  not 
recognize  them  as  of  the  horse  species;  although,  with  curious 
inconsistency,  under  the  same  statute,  it  was  decided  that  an 
indictment  for  stealing  a  mare  was  proved  by  evidence  that  the 
prisoner  stole  a  "filly"  (Archbold*s  Pleading  66).  Acquittals 
have  likewise  occurred  because  the  prosecutor,  in  cases  where  the 
name  of  the  animal  was  dubions^lepending  upon  age  and  other 
circumstances — had  failed  to  hit  upon  the  appropriate  name. 
The  case  of  Cook  (Leach's  Grown  Cases)  is  a  good  illustration  in 
point.  The  charge  was  stealing  a  cow :  the  larceny  was  clearly 
proved,  but  it  appeared  in  evidence  that  the  animal  stolen  was  a 
female  beast  of  the  ox  kind,  only  two  and  a  half  years  old,  that 
had  never  had  a  calf ;  and  that  a  female  beast  of  the  ox  kind, 
how  old  soever  it  may  be,  is  always  called  a  heifer  till  it  has  had 
a  calf.  Prisoner's  counsel  contended  that  the  facts  did  not  support 
the  indictment, — ^a  heifer  having  been  stolen  and  not  a  cow.  Tiie 
jury,  however,  found  the  prisoner  guilty ;  but  the  verdict  having 
been  referred  to  the  twelve  judges,  they  were  of  opinion  that  as 
the  statute  on  which  the  indictment  was  founded  mentioned  both 
heifer  and*  cow  as  describing  the  several  animals  they  were  designed 
to  protect,  the  one  must  have  been  used  in  contradistinction  to 
the  other,  and  therefore  that  the  evidence  did  not  support  the 
indictment.  On  the  same  principle  an  indictment  for  stealing 
lambs,  laid  under  a  statute  applicable  to  sheep  as  well  as  lambs, 
has  been  held  not  to  be  supported  by  evidence  that  sheep  were 
stolen  (Roscoe  65).  So  also  an  indictment  for  stealing  sheep  was 
found  insufficient  by  proof  that  prisoner  stole  an  ewe  (Roscoe  219). 
But  the  decisions  in  these  sheep  cases  appear  to  be  of  doubtful 
authority,  if  they  are  not  overruled  by  the  following  case.  A 
prisoner  was  charged  with  killing  a  sheep  with  intent  to  steal  the 
carcase,  the  indictment  being  founded  on  a  statute  applicable  to 
"  any  ram,  ewe,  sheep,  or  lamb."  The  proof  established  that  a 
sheep  was  killed,  but  the  sex  could  not  be  discovered.  The 
prisoner's  counsel  contended  that  the  jury  could  not  presume  that 
the  animal  was  a  wether,  and  that  if  it  was  an  ewe  the  indictment 
was  bad.  A  great  majority  of  the  judges,  however,  while  they 
admitted  the  first  proposition  was  sound,  neld  that  the  word  sheep 
was  a  generic  term,  which  included  equally  rams,  ewes,  and 
wethers ;  and  the  conviction  was  affirmed  (1  Taylor  274).    It  does 
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not  appear  to  have  yet  been  decided  whether  a  charge  of  stealing 
a  horse  would  now  be  supported  by  evidence  of  stealing  a  gelding, 
mare,  colt,  or  filly,  though  the  principle  of  the  above  decision,  if 
carried  out,  would  seem  to  cover  such  cases. 

In  our  practice,  in  cases  of  sheep-stealing,  the  generic  name 
only  is  generally  used  in  the  indictment.  In  the  only  reported 
case  in  which  a  technical  acquittal  resulted  from  error  in  the 
description,  the  animal  was  called  a  tup :  the  error  lay  in  an 
unnecessary  statement  of  the  animal's  age — three  years — which 
the  prosecutor  appears  to  have  been  unable  to  prove  (Beirs  Notes 
204).  Lord  Brougham,  when  a  young  counsel  at  the  Scotch  bar, 
made  a  dashing  and  rhetorical  objection  to  the  relevancy  of  the 
indictment  in  a  case  of  sheep-stealing  tried  before  Lord  Eskgrove 
at  Jedburgh.  He  maintained  that  the  sex  of  the  animal  ought  to 
have  been  specified — that  the  indictment  should  have  made  known 
to  the  prisoner  whether  it  was  a  tup,  ewe,  or  wether  he  was  charged 
wuth  stealing — ^that  to  say  that  the  crime  was  the  same  whether 
tup,  ewe,  or  wether,  was  to  hold  that  tup,  ewe,  and  wether  were 
all  one,  a  proposition  which  could  be  disproved  by  all  naturalists 
as  well  as  jurists — that  he  would  candidly  admit  that  every  tup 
was  a  sheep,  though  he  strenuously  denied  that  every  sheep  was  a 
tup,  and  so  of  ewes  and  wethers — ^that  a  man  could  not  be  con- 
victed of  stealing  an  ox  on  evidence  that  he  stole  a  cow ;  nor  could 
a  conviction  follow  for  stealing  a  goose,  if  the  evidence  showed 
that  a  gander  was  stolen,  notwithstanding  there  was  a  well-known 
maxim  that  "  what  is  sauce  for  the  goose  is  sauce  for  the  gander  I  *' 
(Lord  Campbell's  Life  of  Lord  Brougham).  Lord  £skgrove  is 
said  to  have  taken  a  full  note  of  the  argument,  and  to  have  been 
greatly  shaken  by  it;  but  the  Advocate  Depute  removed  his 
Lordship's  doubts  by  showing  that  the  indictment  was  framed  in 
the  usual  form,  and  was  perfectly  relevant. 

In  English  indictments  for  larceny  of  live  animals  it  is  not 
necessary  to  state  them  to  be  alive :  the  law  will  presume  them  to 
be  so  unless  the  contrary  be  stated :  But  as  to  dead  animals  it  was 
formerly  held  that  the  indictment  should  in  all  cases  describe 
them  as  being  so,  otherwise  it  would  be  a  misdescription  and 
fatal.  Where,  tlierefore,  on  an  indictment  for  stealing  two 
turkeys,  it  appeared  that  the  turkeys  were  dead  when  stolen,  it 
was  held  a  fatal  variance,  as  turkeys  meant  live  turkeys.  Again, 
where  a  prisoner  was  indicted  for  stealing  four  live  tame  turkeys, 
it  appeared  that  he  stole  them  alive  in  tne  county  of  Cambridge, 
killed  them  there,  and  carried  them  into  Hertfordshire,  where  he 
was  tried.  The  judges  held  that  the  word  "  live "  could  not  be 
rejected  as  surplusage,  and  as  the  prisoner  had  not  the  turkeys 
inalive  state  in  Hertfordshire, the  indictment  could  not  be  sustained, 
and  the  conviction  against  the  prisoner  was  set  aside  (Roscoe  88). 

Thefts  of  poultry  in  our  practice  are  common,  and   there  is 
generally  no  difficulty  in  describing  them  in  such  a  way  as  to 
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obyiate  objection ;  bat  the  following  case  had  an  exceptional 
result.  David  Louie  was  charged  ben)re  the  SherifiF  and  a  jury 
at  Dandee  in  1860,  with  stealing  ''a  cock  and  a  hen.*'  The 
relevancy  was  objected  to  on  the  ground  of  want  of  description 
of  the  birds ;  they  might  be,  it  was  contended,  a  turkey  cock  and 
hen,  a  pheasant  cock  and  hen,  or  they  might  belong  to  the  canair 
or  sparrow  tribe.  The  prosecutor,  it  was  maintained,  was  bound 
to  specify  the  particular  kind  of  birds  meant,  so  that  the  prisoner 
might  not  be  prejudiced  in  his  defence.  The  Procurator-Fiscal, 
in  answer,  said  the  animals  were  poultry  or  domestic  fowls, 
popularly,  correctly,  and  sufficiently  known  as  cocks  and  hens : 
the  name  designated  the  animals  as  well  as  the  sex.  and  under  the 
libel  the  theft  of  no  other  kind  of  fowls  could  be  proved  against 
the  prisoner:  if  the  theft  of  a  turkey,  pheasant,  canary,  or 
sparrow  was  intended  to  be  charged,  the  birds  would  be  simply 
designated  by  their  names,  without  reference  to  gender.  It 
would  be  unnecessary  and  superfluous  to  charge  the  theft  of 
a  cock-turkey  or  a  hen-turkey,  and  so  of  the  other  birds*  Many 
cases  of  stealing  hens  and  cocks  had  been  tried  before  the 
Justiciary  and  other  Courts,  the  libels  being  framed  in  precisely 
the  same  way  as  the  one  under  discussion,  and  no  one  till  now 
had  ever  pretended  that  any  doubt  could  exist  as  to  the  kind  of 
animals  set  forth.  The  Sheriff-Substitute  (Henderson),  however, 
observed  that  the  libels  in  the  cases  cited  by  the  Fiscal  had  not 
been  objected  to,  and  therefore  were  of  no  great  authority :  he 
thought  further  specification  was  necessary,  and  therefore  sus- 
tained the  objection,  finding  the  libel  irrelevant.  The  prisoner 
was  tried  a  few  weeks  afterwards  on  a  new  libel,  in  which  the 
property  was  described  as  two  domestic  fowls,  viz.  a  cock  and  a 
hen :  this  mode  of  libelling  was  found  unobjectionable,  and  the 
prisoner  was  convicted. 

Passing  from  the  theft  of  animals  to  cases  of  stealing  inanimate 
property,  the  indictments  in  our  early  practice  show  very  general 
and  imperfect  description,  and  in  some  cases  no  description  at 
all  of  the  stolen  articles.  In  the  case  of  Alexander  Snaill,  1698 
(2  Hume  525),  the  charge  was  for  breaking  into  a  house  and 
stealing  *' several  goods  which  did  not  appertain  to  him,"  without 
any  specification  of  the  goods.  The  prisoner  admitted  that  he 
took  out  of  a  chest  some  butter  which  he  had  a  mind  to  eat  when 
lie  got  bread.  He  was  sentenced  to  be  hanged.  In  the  case 
of  Macdoncdd  and  Jamieson  (2  Hume  204),  the  indictment  con- 
tained the  following  very  general  specification  of  articles: — 
"  Several  pieces  of  different  kinds  of  goods,  such  as  linens, 
calicoes,  cottons,  demitties,  woolen  cloth,  druggets,  shalloons, 
cotton  velvets  and  plushes,  and  other  sorts  of  merchandise.*'  Tlie 
objection  that  the  goods  should  have  been  distinguished  by  marks 
was  repelled.  Gradually,  however,  a  punctilious  description  of 
the  stolen  property  became  the  practice ;  and  in  an  indictment  in 
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1817,  the  following  are  found  in  the  list  of  stolen  articles : — 
*'  Two  very  small  prints  about  the  size  of  the  face  of  a  watcli,  in 
gilt  frames ;  a  lady's  dress,  the  skirt  a  lilac  clouded  narrow  stripe 
upon  very  fine  worsted,  white  muslin  body,  two  rows  of  broad 
satin  ribbon,  lilac  colour,  round  the  bottom;  a  tartan  plaid, 
pattern  of  the  42nd  regiment,  with  yellow  poplin  silk  very  bright 
in  the  colours,  and  very  uncommon,  with  a  deep  daisy  green 
trimming  at  the  ends  " — an  elaborate  nicety  of  description  not  in 
the  least  necessary  for  the  information  of  the  prisoner  or  the 
justice  of  the  case.  Another  indictment  about  the  same  period 
charged  the  theft  of  a  seal  with  a  bloodstone,  having  engraved 
thereon  the  ^'  figure  of  a  hare  running  at  fuU  speedy** — the  pace 
of  the  animal  certainly  being  remote  from  the  essence  of  the 
crime,  and  altogether  superfluous  for  the  purpose  of  description, 
though  falling  within  the  rule  of  judgment  followed  in  the  tup 
case,  under  which,  if  a  particular  description,  however  unnecessary, 
is  given,  the  prosecutor  must  abide  by  it — prove  the  description, 
or  lose  his  case.  In  the  case  of  Bobert  WrigM  alias  John  Handy^ 
1808  (2  Hume  201),  that  rule  was  again  applied.  The  charge 
was  stealing  a  parcel  of  drapery  goods  bearing  to  be  addressed 
to  James  Bvdge^  merchant  in  Anstmther.  In  the  course  of  the 
proof  it  appeared  that  by  mistake  the  parcel  had  been  addressed 
to  John  Badge :  the  consequence  was  the  acquittal  of  the 
prisoner. 

Watches,  which  have  very  frequently  been  the  subje<;t  of  theft 
nnd  robbery,  did  not  require  any  minute  description  in  our  older 
practice:  in  some  instances  they  were  not  described  at  all,  as  in 
the  case  of  Stedman  (2  Hume  204) :  the  libel  in  that  case  simply 
set  forth  that  the  prisoner  assaulted  a  certain  man,  and  forcibly 
took  from  him  **hi8  vxttchy  with  some  halfpennies,  also  his 
property."  The  indictment  against  Gavin  Laurie  (Hume,  ibid.) 
was  in  similar  general  terms.  Afterwards  it  became  usual  to 
describe  the  watches  as  of  gold,  silver,  or  other  metal — a  reason- 
ably sufficient  description ;  but  in  some  cases  the  maker's  name 
and  number  of  the  watches  were  unnecessarily  given,  though  such 
particulars  could  not  always  be  had,  being  unknown  in  some 
instances  even  to  the  owners.  If  the  name  or  number  was  not 
correct  the  prisoner  was  entitled  to  an  acquittal  (2  Alison  295). 
The  practice,  however,  of  description  by  name  and  number  has 
been  discontinued  for  several  years. 

Bank  notes  were  held  to  mean  notes  of  the  Bank  of  England 
or  of  Scotch  chartered  banks ;  while  Banker's  notes  referred  to 
those  of  private  banks.  This  distinction  seems  to  have  been 
first  enforced  in  the  case  of  Smith  and  Brodie  (2  Hume  390), 
where  the  indictment  included  a  bank  note  for  £5 ;  but  the  note 
was  not  allowed  to  be  produced  because  it  was  shown  to  be  the 
note  of  a  private  banking  company  only.  The  practice  has  since 
been  to  describe  notes  alternatively  as  bank  or  bankers  notes. 
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thiis  obviating  the  danger  of  misdescription  as  to  their  issue  by 
public   or  private  banks.      It  was  usual,  however,  though  un- 
necessary, to  libel  on  notes,  whether  public  or  private,  by  the 
numbers  marked  on  them,  thus  affording  facilities  for  erroneous 
description  in  that  particular.     In  the  case  of  David  Scott  and 
Hugh  Adamsoriy  1805  (2  Hume  391),  an  ingenious  though  un- 
successful objection  was  made  to  the  production  of  one  of  the 
notes  which  was  described  by  the  number  ||g.    The  note  pro- 
posed to  be  put  in  evidence  bore  this  number,  but  had  the  letter 
A  prefixed ;  and  the  contention  was  that  the  letter  indicated  a 
particular  series  of  notes,  and  affected  the  construction  of  the 
number*     But  the  answer  was  sustained  that  it  made  no  part  of 
the  number,  and  that  if  it  served  to  mark  the  particular  series  of 
notes,  this  might  equally  have  been  done  in  many  other  ways, 
such  as  a  difference  in  the  colour  of  the  ink,  or  device  at  the  head 
of  the  note,  and  that  there  was  no  more  need  to  libel  the  letter 
than  the  ship  which  served  to  embellish  the  engraving  on  the 
note.     In  England  it  w^as  usual  to  describe  notes  by  reference 
to  signatures  thereon,  which,  if  not  proved,  led  to  an  acquittal. 
In  a  case,  for  example,  where  a  note  was  said  to  be  signed  by 
A.  H.,  the  case  failed   because   there  was  no  evidence  of  the 
signature  (Archbold's  Pleading  233).     In  English  practice  by 
Lord  Campbell's  Act,  sec.  18,  it  is  no  longer  necessary  to  libel 
any  such  description  of  the  note,  but  it  is  su£Scient  to  describe 
the  same  as  money;  and  in  our  own   practice,  description  by 
number  has  long  ceased. 

With  regard  to  the  theft  of  money  generally,  a  remarkable 
contrast  appears  between  our  older  and  our  present  practice. 
Formerly  it  was  usual  to  libel  thefts  of  money  without  any 
statement  of  the  amount  stolen,  and  sometimes  without  any 
description  of  the  kind  of  money.  In  the  case  of  James  Grahanh 
1717,  for  example  (2  Hume  203),  charged  with  robbing  the  factor 
to  the  Duke  of  Montrose  of  money  uplifted  from  various  tenants, 
the  money  was  simply  libelled  ''  as  amounting  to  a  considerable 
sum;**  and  in  the  case  of  Randal  Courtney,  1743  (2  Hume  204), 
the  propertv  was  described  as  "  large  sums  of  gold  and  silver 
money.'  Both  charges  were  objected  to  on  the  ground  of 
insufhcient  description,  but  the  relevancy  of  the  libels  was  sus- 
tained. Afterwards  the  Court  desiderated  information  of  the 
amount  of  money  stolen,  and  a  description  of  the  kind  of  money 
generally,  though  it  was  not  held  necessary  to  state  how  niucli 
was  taken  in  bank  notes,  and  how  much  in  coin  :  it  was  enough 
to  state,  for  example,  three  hundred  and  twenty-four  pounds,  four 
shillings  sterling,  m  gold,  money  and  bank  notes  (2  Hume  203). 
In  the  well-known  case  of  Robert  Smith  and  John  Wishart,  184^ 
(1  Brown  143),  for  theft  of  various  large  sums  of  money 
amounting  in  all  to  £10,715,  5s.  8d.  sterling,  it  was  objected  that 
*he  money  was  not  sufficiently   described,  in   respect   that  ttie 
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species  or  denomination  was  not  set  forth.  The  prosecutor 
answered  that  if  it  was  enough  to  say,  which  was  admitted,  that 
the  money  consisted  of  notes,  gold,  silver,  or  copper,  or  one  or 
more  of  these  kinds  of  money,  the  prisoners  were  put  to  no  dis- 
advantage though  the  description  was  merely  general :  the  money 
stolen  was  not  recovered,  and  could  not  be  specified.  The  Court 
was  of  opinion  that  if  the  prosecutor  had  said  the  particular 
kinds  of  money  were  to  him  unknow*n,  the  general  description 
might  have  been  sufficient,  but  that  the  generality  as  stated 
would  not  do,  and  that  the  prisoners  were  entitled,  according  to 
previous  cases,  to  have  some  description.  As  tiie  indictment  could 
not  be  amended,  a  new  one  was  raised,  in  which  the  stolen  money 
was  described  as  various  large  quantities  of  bank  or  banker's 
notes,  issued  or  in  course  of  being  issued,  by  the  banking  com- 
pany in  which  one  of  the  prisoners  was  employed,  and  of  other 
bank  or  banker's  notes,  and  of  gold,  silver,  and  copper  coin,  the 
[^articular  kind  and  description  ot  the  said  notes  and  coin,  and  the 
amount  stolen  at  any  one  time  being  to  the  prosecutor  unknown,  and 
amounting  in  all  to  the  sum  of,  etc., — a  specification  which  was  not 
of  the  least  use  to  the  prisoners^  though  it  satisfied  the  technical 
requirements  of  the  libel.  In  the  subsequent  case  of  JRobert  Steven- 
sauj  1854  (1  Irvine  571),  for  embezzling  various  sums  collected  by 
liiui  as  a  commercial  traveller,  the  libel  bore  that  the  sums  were 
paid  to  him  partly  in  cash  and  partly  in  bank  cheques,  which  he 
forthwith  discounted.  The  Lord  Justice-Clerk  desiderated  infor- 
mation as  to  the  bank  or  banks  at  which  the  cheques  had  been 
cashed,  or  whether  the  prisoner  bad  any  right  to  cash  cheques ; 
and  his  Lordship  censured  what  he  termed  the  short-nand 
slumping  sort  of  style,  which  was  creeping  in,  of  setting  forth 
impoilant  facts  in  an  indictment.  The  relevancy  of  the  indict- 
ment was,  however,  sustained,  though  the  practice,  in  such  cases, 
has  since  been  to  set  forth  the  name  of  the  bank  at  which  the 
cheques  were  paid. 

Previous  to  Lord  CampbelPs  Act  foresaid,  it  was  necessary  in 
England,  in  cases  of  stealing  money  other  than  bank  notes,  to 
set  forth  not  only  particular  kinds  of  coins,  but  the  amounts  of  each 
kind ;  and  though  the  jury  were  satisfied  that  the  prisoner  had 
stolen  a  sum  made  up  of  one  or  other  or  more  of  the  description 
of  coins  libelled,  but  were  not  able  to  affirm  the  particular  values 
of  the  coins,  no  conviction  could  follow  because  of  this  uncertainty. 
The  case  of  Benjamin  Hopkins  Bondj  1850  (19  L.  J.  M.  C.  138), 
is  a  pointed  illustration  of  this  fastidious  rule.  The  prisoner  was 
tried  at  the  Central  Criminal  Court,  November  1849,  on  an  indict- 
ment charging  him  with  stealing  from  a  banking  house  where  he  was 
employed,  70  pieces  of  the  current  coin  of  the  realm  called  sovereigns, 
of  the  value  of  £70 ;  140  pieces  of  the  current  coin  of  the  realm 
called  half-sovereigns,  of  the  value  of  £70;  and  in  like  manner 
280  crowns,  400  shillings,  and  400  sixpences.    There  was  evidence 
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to  show  that  he  had  stolen  £70  from  the  bank,  but  the  particular 
description  of  coin  taken  could  not  be  established.    It  was  there- 
fore objected  that  the  jury  could  not  convict  of  stealing  alter- 
natively one  or  other   of  certain  kinds  of  coins.      The  jud^^ 
however,  instructed   the    jury  that   if  they  were   satisfied  the 
prisoner  had  stolen  a  certain  sum  of  money  consisting  of  some  of 
the  coins  mentioned  in  the  indictment,  although  they  could  not 
say  which,  they  should  find  him  guilty,  which  they  accordingly 
did.    But  the  Court  of  Crown  Cases  Reserved  (Erie,  J^  ais- 
senting)  held  that  the  conviction  was  bad  because  of  uncertainty 
as  to  what  coins  constituted  the  sum  stolen.    Technical  as  oar 
rules  of  pleading  are,  and  although,  as  will  afterwards  be  shown, 
many  verdicts  with  us  have  been  set  aside  by  reason  of  uncer- 
tainty as  to  the  precise  crime  proved,  the  conviction  in  the  above 
case  would  have  been  perfectly  sound  according  to  our  practice, 
afiirming  unmistakably  as  it  did  the  guilt  of  the  prisoner  to  a 
certain  amount  of  the  money  stolen — it  being  quite  immaterial  of 
what  kind  of  coins  included  in  the  indictment   that  sum  was 
composed.      Lord    Campbell's   Act,  passed   shortly   afterwards, 
removed  the  technical  nicety  observed  in  the  above  decision,  by 
enacting    (sec.   18)   that   in   every    indictment  containing  any 
averment  as  to  money,  it  shall  be   unnecessary  to  describe  the 
same  otherwise  than  as  money,  and  that  such  simple  allegation 
shall  be  sustained  by  proof  of  any  amount  of  coin,  althougn  the 
particular  species  of  coin  of  which  such  amount  was  composed 
shall  not  be  proved.    The  first  section  of  the  Act  further  gives 
power  to  amend  any  variance  on  this  head  when  necessary ;   and 
under  this  enactment  amendments  in  point  have  been  made,  as 
in  the  case  of  Gumhle  (2  C.  C.  1),  where  the  indictment  charged 
the  theft  of  nineteen  shillings  and  sixpence,  while  the  evidence 
showed  that  a  sovereign  was  stolen. 

There  are  some  peculiarities  in  English  practice  in  the  descrip- 
tion of  stolen  property,  under  which  technical  escapes  have 
occurred  on  the  ground  of  variance.  Where  a  chattel  is  described 
by  a  name,  such  description  imports  the  whole  of  that  chattel,  and 
if  it  appear  that  at  the  time  it  was  stolen  it  was  in  pieces,  or  only 
part  of  it  stolen,  it  is  a  variance.  Thus  an  indictment  charginrr 
the  stealing  of  a  "brass  furnace"  is  not  supported  by  evidence  of 
stealing  pieces  of  brass  into  which  the  furnace  has  been  broken 
up.  So,  where  the  indictment  charged  the  prisoner  with  stealing 
a  spade,  and  it  appeared  that  he  only  stole  the  iron  part  of  the 
spade,  the  handle  being  off  at  the  time  the  iron  was  stolen,  it  was 
held  a  fatal  variance  (2  Russell  by  Greaves,  4th  ed.  p.  316). 
On  the  same  principle,  a  dog  which  had  been  docked  ot  its  tail 
would,  we  suppose,  be  only  part  of  a  dog ;  and  an  acquittal  is  said 
to  have  taken  place  from  the  want  of  this  appendage,  though  we 
have  been  unable  to  consult  any  authorizea  report  of  the  case. 
Again,  where  articles  of  different  kinds  are  mixed  together,  as 
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oats,  beans,  and  chaff,  the  indictment  should  describe  the  same  as 

''  a  certain  mixture  consisting  of  one  bushel  of  oats,"  etc.     Where 

a  prisoner  was  indicted  for  stealing  ^'one  bushel  of  oats,  one  bushel 

of  chaff,  and  one  bushel  of  beans,    and  the  proof  was  that  these 

articles    at    the    time   of    the    felonious    taking    were    mixed 

together,  the  Court  held  tliat  the  articles  ought  to  have  been 

described  as  mixed  thus,  **  a  certain  mixture  of  one  bushel,"  etc., 

and  an  acquittal  was  directed.     This  ruling  was  questioned  by  the 

Court  in  a  subsequent  case :  A  chemical  mixture,  it  was  remarked, 

would  make  a  total  alteration  of  each  article,  and  therefore  no  one 

would  remain  what  it  was  before  the  mixture  took  place;  but 

there  the  mixture  was  purely  mechanical  (Russell,  supra).    All 

such  variances,  however,  are  now  obviated  by  Lord  Campbell's  Act. 

As  to  the  value  of  stolen  property,  it  is  not  necessary  in  our 

practice  to  give  any  information  on  that  particular  in  the  libel, 

though  under  police  procedure,  —  the  police  magistrates  being 

precluded  from  trying  offences  involving  property  to  any  amount 

above  £10, — the  complaint  must  bear  that  the  property  stolen 

does  not  exceed  that  sum.    In  the  case  of   William  Bladeioaody 

1837  (Bell  204),  for  stealing  a  bun,  it  was  no  doubt  noticed  by 

the  Court,  as  objectionable,  that  the  value  of  the  stolen  article 

was  not  specified,  and  that  the  price  thereof  might  be  a  penny  or 

a  considerable  sum ;  but  no  change  in  the  mode  of  libelling  was 

introduced;  and  in  the  subsequent  case  of  Daniel  Fraser,  1850 

(Shaw  365),  the  Lord  Justice-Clerk  held  that  the  value  of  the 

property  was  of  no  consequence.     The  want  of  such  specification, 

however,  in  a  Police  Court  complaint  is  fatal  to  a  conviction 

following  thereon — vide  case  of  Anderson  against  Stewart,  1836 

(1   Swinton  35).    The  Bun  case,  if  tried  in  the  Police  Court, 

would  have  had  a  similar  result,  unless  the  complaint  had  borne 

that  the  value  of  the  sweetbread  was  less  than  £10.    In  English 

practice  there  are  many  cases  in  which  the  allegation  of  value  is 

material  either  because  the  value  is  of  the  essence  of  the  offence, 

as   in   an  indictment  against    a    bankrupt    for    concealing    or 

embezzling  part  of  his  estate  to  the  value  of  £10,  or  as  enhancing 

the  punishment,  as  in  indictments  under  24  &  25  Vict.  c.  96,  sec. 

60,  for  stealing  in  a  dwelling-place  to  the  amount  of  £5.    Any 

error  in  this  respect  can  be  remedied  by  amendment.    By  sec.  24 

of  Lord  Campbell's  Act  no  indictment  shall  be  held  insufiicient 

for  want  of  statement  as  to  the  value  or  price  of  any  matter  or 

thing  in  any  case  where  such  is  not  of  the  essence  of  the  offence. 

Notwithstanding  this  provision,  indictments  frequently  contain 

averments  of  value  although  not  of  the  essence  of  the  offence. 

But  the  statement  thereof  in  no  way  restricts  the  proof  which 

may  be  given  under  the  indictment  (Koscoe,  86,  91). 

Stolen  post  letters  in  Scotland  are  usually  described  by  the 
addresses  thereon,  but,  from  special  circumstances,  it  is  sometimes 
difficult,  if  not  impossible,  to  specify  the  addresses.    In  the  case 
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of  John  Graham,  1830  (Bell  204),  the  indictment  charged  the 
theft  of  ninety  letters  within  the  city  or  suburbs  of  Edinburgh,  the 
particular  dates  and  descriptions  of  which  were  said  to  be  un- 
known to  the  prosecutor.  As  explaining  this  want  of  knowled^, 
the  indictment  narrated  that  tlie  letters  had  been  delivered  to  tne 
accused  w^ithin  the  General  Post  OflBce,  Edinburgh,  for  the 
purpose  of  delivery  to  the  persons  within  the  district  in  which  he 
acted  as  letter-carrier;  that  he  failed  to  deliver  them;  that  they 
were  afterwards  found  at  a  time  and  place  specified,  and  were 
transmitted  through  the  Post  Office  to  the  various  persons  in 
order  that  they  might  not  suffer  by  the  detention  thereof.  The 
information,  in  the  circumstances^  might  have  been  held  to  be 
reasonably  sufficient,  but  the  Court  found  the  charge  bad,  on  the 
ground  of  **  no  specification  being  given  of  any  of  the  letters." 

The  generic  name,  without  description,  of  articles  of  dress, 
household  furnishings,  and  other  well-known  property,  is  now 
held  sufficient  for  the  purpose  of  an  indictment;  though  frecmently 
objected  to  by  the  Court  and  counsel  for  the  accused.    In  the 
case  of  Bobert  Campbell,  1833  (Bell  205),  for  stealing  "a  handker- 
chief,'* the  Lord  J  ustice-Clerk,  though  no  objection  was  taken  at 
the  bar,  censured  the  vagueness  of  description,  but  the  relevancy 
of  the  libel  was  sustained ;  and  in  the  case  of  Margaret  Henderson, 
tried  tlie  same  day  (Bell,  ibid.\  for  stealing  '^  a  gown,"  his  Lord- 
ship again  censured  the  description  as  vague :  but  in  the  case  of 
Daniel  Fraser,  1850  (Shaw  365),  an  objection  to  want  of  descrip- 
tion of  "  two  gowns,"  made  on  the  authority  of  the  above  two 
cases,  was  repelled.    The  Court  said  that  the  strictness  of  the  old 
practice  was  abandoned  ;  that  if  it  was  necessary  to  describe  the 
material  of  the  gowns,  the  prosecutor  would  require  to  have  a 
mercer  at  his  elbow ;  but  that  the  material  was  of  no  consequence, 
the  question  being  one  of  identification,  and  if  the  owner  was  able 
to  identify  the  property,  that  was  all  that  was  required.     On  the 
same  principle,  an  objection  to  the  theft  of  **  a  ring " — case  of 
Margaret  Montague,  1855  (2  Irvine  165) — that  the  prisoner  was 
entitled  to  know  whether  it  was  of  gold,  silver,  steel,  or  brass,  and 
whether  it  was  a  finger-ring,  ear-ring,  key-ring,  watch-ring,  etc, 
was  repelled.     Sometimes,  however,  the  case  is  imperilled  by  the 
prosecutor  unnecessarily  stating  some  quality  or  description  of  the 
stolen  article,  as  in  the  case  of  Ann  Kelly  or  Henry  (Arkley  105), 
convicted  before  the  Sheriff  at  Dumfries  of  th^t  of  **a  Wad" 
and  white  woolen  plaid."     A  bill  of  suspension  and  liberation  was 
raised  on  the  ground  that  the  plaid  was  blue  and  white,  the  owner 
having  deponed  at  the  trial  that  his  plaid  was  of  those  colours. 
The  article,  a  common  checked  shepherd's  plaid,  was  produced  at 
the  High  Court :   the  dark  checks  approached  very  nearly  to 
black,  though  when  carefully  examined  they  might  be  said  to  be 
dark  blue :  and  the  Court  held  the  description  to  be  a  fair  one, 
and  refused  the  bill  of  suspension. 
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A  mistake  in  the  generic  name  of  the  article  is  necessarily  a 
fatal  objection  on  the  merits  in  onr  practice,  except  in  prosecu- 
tions under  the  Summary  Procedure  Act,  when  tne  Court  may 
allow  amendment  under  the  fifth  section  not  changing  the  character 
of  the  offence ;  and  in  English  practice  such  an  error  was  fatal  prior 
to  Xiord  Campbell's  Act,  under  which  amendment  may  also  now 
be  made.     Some  such  errors  prior  to  these  Acts  were  certainly  of  a 
very  innocent  nature,  the  amendment  of  which  would  have  entailed 
no  hardship  on  the  prisoner,  nor  made  any  substantial  difference  in 
the  nature  of  the  theft.    There  is  a  case,  for  example,  associated 
ivith  the  name  of  Lord  Braxfield,  which,  though  it  does  not  appear 
in  any  authorized  report,  may  be  referred  to  as  in  point.     A  man 
was  tried  before  his  Lordship  for  stealing  some  shirts;  but  as  it 
appeared  that  the  articles  stolen  yf ere  female  apparel,  or  shifts,  the 
prisoner  was  acquitted:   whereon  his  Lordship  is  said  to  have 
remarked  to  the  Advocate-Depute,  ''  What  for,  man,  did  ye  no 
ca'  them  sarks  in  the  indictment,  for  that  would  have  done  for  the 
scoundrel  ony  way  ?  "     The  noun  recommended  by  his  Lordship, 
while  suiBciently  comprehensive  to  include  a  covering  for  both 
sexes,  would,  however,  in  all  probability  have  been  objected  to  on 
the  ground  of  ambiguity.    There  is  an  English  reported  case,  tried 
in  1842  at  the  Salop  Assizes,  of  a  man  charged  with  theft  of  two 
shiftSj  which  were  also  found  to  have  been  misnamed.    The  only 
article  identified  by  the  prosecutrix  was  what  she  called  a  shirty 
although  made  for  a  little  girl  six  years  old, — the  witness  explaining 
that  such  articles  were  so  called  for  girls  so  young.    Chief  Justice 
Tindal  held  that  the  article  must  be  shown  to  bear  the  name  in 
the  indictment,  and  that  the  prisoner  must  be  acquitted — case  of 
Edward  Fox  (Russell,  4th  ed.  315).    The  error  here,  if  error  there 
wa<<,  was  of  a  pardonable  kind ;  and  if  the  case  had  occurred  in  our 
practice,  sufficient  evidence  would  probably  have  been  obtained 
to  show  that  shirts  are  not  worn  by  Scotch  giris.    An  amusing 
instance  of  misnomer  in  the  stolen  article  occurred  in  the  trial  of 
a  man  at  the  Hertford  Assizes,  before  the  passing  of  Lord  Camp- 
bell's Act.     The  charge  was  stealing  a  slop,  and  the  theft  was 
clearly  proved ;  but  when  called  on  for  his  defence  the  prisoner 
maintained  that  the  article  was  not  a  slop,  but  a  smock ;  and  the 
jurv,  being  satisfied  that  this  was  so,  returned  a  verdict  of  acquittal 
under  the  direction  of  the  Court  (1  Taylor  on  Evidence^  274). 
Henry  Brougham,   when  pleading  as  counsel  at  the  Jedburgh 
Circuit  Court,  on  behalf  of  a  man  charged  with  stealing  a  pair  of 
boots,  was  not  so  successful,  and  probably  did  not  expect  to  succeed, 
in  his  objection  to  the  misdescription  of  the  stolen  property.     The 
boots  stolen  were  popularly  known  by  the  name  of  half-boots; 
whereupon  he  contended  tliat  half-boots  were  not  boots  any  more 
than  half  a  guinea  was  a  guinea,  or  than  a  half -loaf  was  equal  to  a 
whole  loaf,  though  it  was  oetter  than  no  bread  I     Lord  Eskgrove, 
who  seemed  awai*e  that  he  was  being  played  upon,  at  once  over- 
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ruled  the  objection,  observing  that  while  there  was  a  distinction 
between  a  hcdf-ioot  and  half  a  boat,  boot  was  a  nomen  geiuraie, 
comprehending  a  half-boot,  and  that  the  moon  is  always  the  moon, 
although  sometimes  she  is  the  half -moon  (Lord  Campbell's  lAft 
of  Lord  Brougham). 

Sometimes  a  libel  is  found  irrelevant  on  the  ground  of  allc^ 
dubiety  or  ambiguity  in  the  name  of  the  article,  as  in  a  case  beiore 
the  Sheriff  Court,  Perth,  some  years  ago.  The  charge  was  stealing 
a  sheety  and  the  prisoner's  agent  contended  that  the  prosecutor 
should  be  bound  to  condescend  upon  some  specification  of  the 
article,  which  he  said  might  be  a  sneet  of  iron,  a  sheet  of  paper, 
or  a  sheet  of  ice  I  The  objection  was  sustained  by  the  Sheriff- 
Substitute,  whereupon  the  agent  asked  for  expenses,  in  considera- 
tion of  his  client  having  been  brought  to  the  bar  on  what 
he  was  pleased  to  term  a  bungled  indictment:  the  expenses, 
however,  were  not  granted.  The  diet  was  deserted,  and  a 
new  libel  raised,  in  which  the  ambiguous  article  was  described 
as  a  sheet  for  a  bed,  to  which  no  objection  was  taken,  and  the 
prisoner  was  convicted.  Assuming  there  was  any  sufficient  ground 
for  the  objection,  it  was  one  of  that  class  which  might  have  been 
easily  obviated  by  amendment:  the  case,  however,  not  liaving 
been  brought  under  the  forms  of  the  Summary  Procedure  Act, 
that  simple  remedy  was  not  competent.  But  the  soundness  of  the 
judgment  may  well  be  doubted,  as  there  were  many  precedents, 
and  there  have  been  many  subsequent  cases,  in  whicn  the  libel 
simply  charged  the  theft  of  a  sheet,  the  popular  and  well  under- 
stood name  of  the  article  indicated,  under  which  the  prosecutor 
could  not  prove  the  theft  of  any  of  the  fanciful  sheets  suggested. 
It  would  be  easy  to  multiply  objections  of  the  kind  indicated:  a  coat, 
for  example,  might  be  said  to  mean  a  coat  of  mail,  a  coat  of  arms,  or 
a  coat  of  paint:  but  a  wholesome  power  to  amend,  in  whatever 
form  the  libel  may  be  brought,  would  put  an  end  to  such  quibbles. 

While  in  England  the  power  of  amendment,  under  Lord 
Campbell's  Act  (sec.  1),  in  cases  of  misdescription  of  stolen 
property,  has  effected  a  salutary  change,  the  reluctance  of  oar 
judges  to  amend,  incases  outwith  the  Summary  Procedure  Act, 
by  simple  deletion,  is  shown  in  the  following  case: — G€arg€ 
Ridkardson  and  Samuel  Davidson  (5  Irvine  296)  were  brought 
before  the  Circuit  Court,  Dundee,  September  1866,  charged  with 
various  acts  of  theft  from  the  premises  of  Messrs.  Keiller,  mann- 
facturing  confectioners.  One  of  the  charges  was  for  stealing 
thirty-three  casks  or  barrels,  each  containing  sugar  [and  sugar- 
dust]  or  sugar  sweepings,  or  a  mixture  of  [sugai^inst  or]  sugar 
sweepings.  The  Advocate-Depute  (now  Lord  Craighill)  rntmA 
the  Court  for  permission  to  delete  the  words  in  brackets  in  order 
to  obviate  a  difficulty  which  he  felt  mi£;ht  arise  on  the  evidence 
as  to  the  precise  contents  of  the  barrels.  The  counsel  (Sheriff 
Guthrie  Smith)  for  the  prisoners  objected  that  such  deletion 
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would  alter  the  substance  of  the  charge ;  and  the  Court  sustained 
the  objection,  the  diet  being  deserted  pro  loco  et  temporey  and  the 
prisoners  recommitted.  This  course  was  fatal  to  the  prosecution. 
The  crime  was  Sifurtum  grave,  and  therefore  not  bailaole ;  but  on 
account  of  the  delay  thus  caused  in  the  preparation  of  a  fresh 
libely  with  an  amended  description  of  the  sugar  mixture,  the 
prosecutor  consented  to  bail  being  taken,  on  a  renewed  applica- 
tion by  the  prisoners.  Thev  were  accordingly  liberated,  and 
shortly  afterwards  absconded  from  justice  by  leaving  the  country. 
With  respect  to  the  alleged  alteration  of  the  substance  of  the 
charge,  which  it  was  urged  would  have  been  caused  by  the 
deletion,  it  is  difficult  to  see  more  than  the  mere  allegation :  the 
distinction  between  sugar-dust  and  sugar  sweepings  is  very  thin 
indeed;  the  proposed  deletion  would  have  left  the  charge  sub- 
stantially one  of  stealing  sugar,  a  portion  of  it  being  in  the  shape 
of  sweepings  instead  of  dust:  and  it  seems  impossible  to  maintain 
that  the  prisoners  could  have  suffered  any  harm  by  the  proposed 
deletion  being  made.  Considering,  however,  the  strictness  with 
which  variances  between  the  libel  and  the  proof  are  judged,  it 
would  have  been  unsafe  for  the  Advocate-Depute  to  proceed  to 
trial  on  the  libel  without  amendment;  but  in  England  such  a 
variance  arising  on  the  evidence  would,  it  is  confidently  thought, 
have  been  remedied  under  Lord  Campbell's  Act,  not  being  a 
misstatement  which  could  have  prejudiced  the  prisoners  in  their 
defence.  W.  B.  D. 
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Although  the  following  narrative  has  never  before  been  publicly 
recounted,  the  particulars  of  the  stoiy  were  the  common  property 
of  the  Parliament  House  and  of  Edinburgh  society  generally  more 
than  forty  years  ago,  and  created  a  profound  sensation  at  the 
time.  But  the  impression  which  even  the  most  startling  occurrence 
of  forty  years  ago  has  left  upon  the  memory  is  generally  very  dim, 
and  it  is  doubtful  whether  there  are  now  five  persons  in  Edinburgh 
who  could  give  even  an  outline  of  this  story.  For  the  particulars 
of  the  narrative  I  am  indebted  to  the  late  S.,  who  was  counsel  in 
the  case,  and  who  died  a  few  years  ago  after  a  long  and  honour- 
able, if  not  a  brilliant,  career.  His  representatives  have  kindly 
placed  at  my  disposal  the  different  papers  ii^  the  case,  as  well  as  a 
number  of  memoranda  made  by  S.  himself,  apparently  with  the 
intention  of  some  day  giving  literary  form  and  publicity  to  the 
tale. 

Upon  Friday,  24th  December  1841,  Walter  Rutherford  was 
placed  at  the  bar  of  Glasgow  Winter  Circuit  Court  upon  the 
charge  of  the  murder  of  Eliza  Lament.    The  presiding  judge, 
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Lord  Justice- Clerk  Hope^  is  gone  long  ago;  the  prosecnting 
counsel,  Mr.  Mark  Napier,  is  gone  too,  and  so  also  is  S.,  the 
counsel  for  the  prisoner.  Uix)n  the  list  of  the  panel  S.  appears 
to  have  ticked  off  the  jurors  balloted,  and  two  of  them,  so  far  as 
I  have  been  able  to  ascertain  after  a  somewhat  cursory  inquiry, 
are  still  alive.  The  prisoner  himself,  it  is  supposed,  died  a  few 
years  ago  in  Australia  in  a  very  good  position,  leaving  a  widow 
and  several  children. 

The  circumstances  of  the  supposed  crime  were  remarkable,  and 
provoked  much  public  interest.  Rutherford,  who  was  the  son  of 
a  well-to-do  Berwickshire  farmer,  had  attended  law  classes  in 
Glasgow  University,  and  had  nearly  concluded  the  term  of  his 
apprenticeship  in  a  solicitor's  office.  Miss  Lament,  his  supposed 
victim,  was  the  head  of  a  small  but  thriving  milliner}''  establishment 
in  Stirling  Koad,  and  lodged  with  Mr.  and  Mrs.  Curie,  a  respectable 
couple,  in  Grafton  Street  hard  by.  Curie  had  been  a  small  fanner 
in  tne  same  parish  in  Berwickshire  to  which  Rutherford  belonged, 
but  having  lost  his  money  through  the  folly  of  a  scapegrace,  his 
only  son,  he  was  obliged  to  give  up  his  farm  and  come  to  Glasgow, 
where  he  did  a  small  commission  business  in  potat.oes  and  other 
farm  produce.  To  eke  out  their  means  the  Curies  gladly  received 
as  a  boarder  Miss  Lament,  whose  father  was  a  distant  relation  of 
Mrs.  Curie.  Rutherford  was  in  the  habit  of  frequently  looking 
in  upon  the  Curies,  whom  he  had  known  in  his  boyhood.  At 
their  house  he  met  Miss  Lament,  who  was  a  remarkably  handsome 
and  taking  girl  of  about  twenty-four — a  couple  of  years  older 
than  himself — and  an  attachment  soon  sprang  up  between  them. 
Rutherford  was  not  then  in  a  position  to  marry,  but  he  was 
anxious  that  an  engagement  between  himself  and  Miss  Lament 
should  be  recognised  by  bis  parents,  and  that  she  should  be 
received  by  them  as  his  intended  wife.  But  the  Rntherfords 
aspired  at  something  higher  for  their  son  than  a  Glasgow  milliner, 
and  absolutely  refused  to  countenance  the  suggestion.  The  Curies 
were  humble  friends  of  the  Rntherfords,  and  Miss  Lament  was  a 
humble  relative  of  the  Curies,  so  the  thing  was  not  to  be  thought 
of.  A  coolness  accordingly  sprang  up  between  Rutherford  and 
his  family.  This  misunderstanding  reached  a  head  when,  on  the 
occasion  of  a  visit  of  Rutherford  to  his  home,  his  mother,  without 
the  warrant  which  a  knowledge  of  the  facts  would  have  given  her, 
made  some  disparaging  remarks  with  reference  to  the  character  of 
*^the  milliner  girl."  Rutherford  quitted  his  father's  house  in 
great  indignation,  voting  never  to  return  until  he  brought  back 
''the  milliner  girl"  to  be  received  as  his  wife.  This  happened 
upon  17th  October  1841,  and  about  half -past  nine  o'clock  on  the 
evening  of  the  following  day  Eliza  Lament  was  found  with  her 
throat  cut,  and  in  a  dying  condition,  upon  Glasgow  Green,  near 
the  comer  where  the  Court  Buildings  stand.  Rutherford,  it 
was  proved,  bad  called  for  her  at  the  Curies'  at  nine  o'clock.    He 
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was  seen  in  her  company  by  two  acquaintances  a  few  minutes 
afterwards  in  Argyle  Street,  and  he  was  identified  by  several 
persons  as  havincr  been  seen  hurrying  away  in  an  excited  state 
along  Clyde  Street  immediately  after  screams  had  been  beard 
from  the  spot  where  the  body  was  found  a  few  moments  later.  A 
motive  was  all  that  was  required  to  make  the  case  against  him 
complete,  and  that  was  abundantly  supplied  when  his  lodgings 
were  searched  by  the  police.  In  order  to  make  the  matter  clear, 
it  is  necessary  here  to  say  something  of  the  previous  history  of 
Eliza  Lamont. 

Eliza  was  tlie  daughter  of  the  grieve  at  the  home  farm  on  the 
L.  estates  in  Dumfriesshire.  Her  mother  had  been  maid  to  the 
lady  of  the  manor,  whom  she  accompanied  from  England  at  tlm 
time  of  the  latter's  mamage.  Eliza  in  her  early  years  was  much  in 
the  society  of  the  daughters  of  the  great  house,  who  were  of  an  age 
with  herself,  and  she  thus  acquired  a  certain  refinement  of  manner 
superior  to  her  station  in  life.  Young  E.  of  S.,  in  Argyllshire, 
was  a  relative  and  a  frequent  visitor  of  the  laird's  family,  and 
being  about  Eliza's  own  age,  he  had  known  her  from  infancy. 
Unhappily  a  clandestine  attachment  sprang  up  between  them 
when  both  were  still  in  their  teens,  and  the  result  was — what  so 
often  happens  where  such  an  attachment  coexists  with  great 
disparity  in  rank  —  un wedded  motherhood.  Horrified  at  such 
a  scandal  almost  within  his  own  household,  tlie  laird,  as  soon  as 
he  learned  Eliza's  condition,  insisted  upon  her  removal  from  the 
district.  She  was  sent  to  Glasgow,  and  so  carefully  were  things 
managed  that  the  true  state  of  matters  never  leaked  out  in  Dum- 
friesshire. Of  course  E.  was  communicated  with,  and  called  upon 
to  make  redress  for  the  wrong  he  had  done.  This  he  was  very 
ready  to  do,  for,  though  thoughtless  and  much  spoilt,  he  was  not 
a  bad-hearted  lad;  indeed,  but  for  the  strong  influence  of  his 
mother,  supported  as  she  was  in  this  matter  by  the  laird  of  L.,  he 
would  probably  have  married  Eliza.  As  it  was,  an  arrangement 
was  made  for  the  upbringing  of  the  infant  apart  altogether  from 
its  mother,  and  a  sum  far  in  excess  of  what  the  law  would  have 
allowed  her  was  paid  over  to  Eliza  herself.  Upon  her  recovery 
she  was  apprenticed  to  a  milliner,  and  being  naturally  quick  and 
already  skilled  in  many  departments  of  the  work,  she  soon  mastered 
the  details  of  the  business.  Upon  the  conclusion  of  an  apprentice- 
ship of  three  years  she  was  able,  with  the  funds  handed  over  to 
her  by  E.,  to  start  a  business  of  her  own ;  and  she  had  already 
conducted  it  with  success  for  about  a  year  when  she  first  met 
Walter  Rutherford.  Such  was  the  story  of  Eliza  Lamont,  and  it 
need  scarcely  be  wondered  that  the  sad  blemish  in  her  past  was 
carefully  concealed  from  her  lover.  But  it  came  to  his  ears,  and 
within  twenty-four  hours  thereafter  Eliza  Lamont  was  no  more, 
and  Rutherford  a  ]^risoner  charged  with  murder. 

Rutherford  wa»  apprentice  to  the  firm  of  B.  &  N.,  writers, 
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Glasgow,  who  happened  to  be  the  agents  for  E.  of  S.  On  the 
morning  following  the  ruptare  with  his  family,  Rutherford 
appeared  at  the  office  and  went  about  his  work  as  usual.  About 
half -past  eleven  he  was  rung  up  by  N.,  who  had  been  perusing  the 
firm's  letters  for  the  morning.  N.  handed  several  letters  to 
Rutherford,  with  instructions  regarding  them.  Amongst  others 
was  a  letter  from  E.  with  an  accompanying  deed.  **  Just  write  an 
acknowledgment  of  that,"  said  N.,  '^  and  say  that  we  have  put  the 
discharge  aside  in  a  secure  place.  You  had  better  put  it  with  the 
other  b.  papers  that  are  in  the  safe,  as  for  obvious  reasons  it  was 
not  recorded.'* 

When  he  had  got  all  his  orders,  Rutherford  returned  to  the 
clerks'  room,  laid  the  papers  on  tiis  desk,  and  proceeded  to  attend 
to  the  matters  entrusted  to  him.  By  and  by  he  came  to  E.'s 
letter.    It  was  in  the  following  terms : — 

"S.,  17th  October  1841. 

"  Deab  Sirs, — When  going  through  my  papers  the  other  day, 
I  came  upon  the  enclosed  deed  connected  with  that  unlucky 
business  in  Dumfriesshire.  It  is  not  a  pleasant  thing  for  a  man 
who  is  going  to  be  married  to  have  such  a  document  kicking  about 
the  house,  so  I  send  it  to  you  for  custody. — Yours  truly, 

"J.N.E. 

"  Messrs.  B.  &  N.,  writers,  Glasgow." 

On  glancing  through  this  letter,  Rutherford  recollected  N.'s 
remark  about  the  *'  obvious  reasons  "  for  not  recording  the  deed ; 
and  accordingly  he  picked  up  the  deed  itself,  with  a  little  curiosity 
to  see  what  all  this  mystery  was  about.  It  was  backed  up, 
^*  Discharge  by  Eliza  Lamont  and  another  in  favour  of  J.  N.  E.  of 
S.  1836.  Messrs.  B.  &  N.,  writers."  The  name  of  the  granterof 
course  quickened  Rutherford's  interest,  but  it  no  ways  startled 
him — ^there  was  many  an  Eliza  Lamont  doubtless  in  the  world — 
and  he  unfolded  the  deed  without  excitement  or  alarm.  But  the 
first  line  fairly  took  his  breath  away.  "  I,  Eliza  Lamont,  milliner, 
Glasgow,  daughter  of  Peter  Lamont,  land-steward  at  L.,  in  the 
county  of  Dumfries — "  It  was  some  moments  before  Rutherford 
could  read  further;  then  he  glanced  hurriedly  at  the  signatures, 
and  finally  he  read  the  deed  slowly  and  deliberately  through  from 
beginning  to  end.  It  was  a  discharge  by  Eliza  Lamont  and  her 
father  as  her  administrator  in  favour  of  E.  of  S.,  whereby  in 
consideration  of  payment  of  the  sum  of  £2000  she  released  him 
from  all  claims  in  respect  of  seduction  and  of  breach  of  promise 
of  marriage,  which  alleged  promise  of  marriage  it  was  declared 
by  accepting  the  deed  E.  should  not  be  held  as  admitting.  After 
perusing  the  deed,  Rutherford  immediately  left  the  office  without 
mentioning  to  his  fellow-clerks  the  cause  of  his  going.  The  latter 
were  busv  at  the  time,  and  took  no  particular  notice  of  his  move- 
•uents;   but,  as  he  passed  through  the  doorway,  one  of  them 
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happenint^  to  look  up  noticed  the  livid  colour  of  his  face,  and 
remarked  to  his  neighbour — **  Rutherford's  looking  awfully  bad — 
he  must  have  had  a  tiff  with  Miss  Lament,  surely."  Rutherford  did 
not  return  to  the  office ;  but  in  a  couple  of  hours  a  porter  arrived 
with  a  note  to  the  effect  that  he  was  indisposed,  and  would  not  be 
back  that  day. 

So  far  the  case  for  the  prosecution  tallied  in  all  respects  with 
the  case  for  the  defence.  Thereafter  the  case  for  the  prosecution 
was  as  follows : — On  leaving  his  office  Rutherford  repaired  to  Miss 
Lament's  shop— a  place  he  had  never  before  visited — and  saw  her 
for  a  few  minutes  in  her  private  room.  Next  he  betook  himself 
to  his  own  lodgings  in  St.  George's  Road,  where  he  remained  until 
about  half-past  eight,  leaving  nis  dinner  untasted.  About  nine 
o'clock  he  called,  as  he  was  frequently  in  the  habit  of  doing,  for 
Eliza,  who  had  her  hat  and  jacket  already  on,  and  who  appeared 
to  be  waiting  for  him.  He  accompanied  her  up  Argyle  btreet, 
and  along  to  the  corner  of  the  Green.  There,  as  it  was  alleged, 
he  murdered  her  by  stabbing  her  in  the  throat.  Then,  having 
flung  the  knife  or  other  instrument  of  his  crime  into  the  river,  he 
hurried  home  and  took  to  his  bed,  where  he  was  found  by  the 
officers  who  came  to  apprehend  him  about  two  o'clock  in  the 
morning.  The  deed  of  discharge  was  found  lying  in  a  comer  of 
the  room,  where  it  had  evident^  been  angrily  tossed  aside. 

Every  one  of  the  allegations  contained  in  the  foregoing  narrative 
of  the  case  for  the  Crown,  except  the  actual  commission  of  the 
crime  and  the  disposal  of  the  weapon,  was  proved  beyond  con- 
tradiction by  direct  evidence  ;  and  as  not  more  than  three  or  four 
minutes  could  have  elapsed  between  the  moment  when  Rutherford 
left  the  girl  to  the  moment  when  her  body  was  found  on  the 
Green,  the  case  for  the  Crown  appeared  overwhelming. 

The  prisoner's  own  story  of  what  had  occurred  was  as  follows: — 
Upon  leaving  the  office  he  hurried  along,  overcome  with  rage  and 
shame,  to  ^ss  Lament's  establishment,  and  sought  an  interview 
with  her  in  her  private  room.  There  he  confronted  her  with  the 
tokens  of  her  shame,  and  demanded  an  explanation.  None  of 
course  was  forthcoming,  and  he  left  her  with  bitter  reproaches, 
vowing  never  to  see  her  again.  He  then  repaired  to  his 
lodgings,  and  sent  a  message  to  the  office  that  he  was  unable  to 
retam  there  that  day.  Shortly  afterwards  he  received  by  the 
hands  of  a  small  errand  boy  a  pencil  note  from  Miss  Lament, 
^^gging  him  to  accord  her  one  last  interview,  and  asking  him  to 
come  as  usual  to  Grafton  Street  that  evening.  After  some 
hesitation,  Rutherford,  deeming  it  hardly  humane  to  refuse  to 
accede  to  such  a  request,  determined  to  go.  Accordingly  he 
repaired  at  the  usual  hour  to  Grafton  Street,  where  Miss  Lamont 
met  him  in  the  hall.  She  accompanied  him  to  the  Green,  piteously 
beseeching  his  forgiveness.  Rutherford,  however,  was  decided  and 
obstinate,  and  at  last,  fearing  that  her  excitement  and  protestations 
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might  create  a  scene  and  collect  a  crowd,  he  determined  to  leave 
her.    As  he  hurried  away  she  repeatedly  called  upon  him  to  stop, 
and  uttered  heartrending  screams,  but  he  pressed  on  the  Quicker 
and  hastened  home.     On  reaching  his  lodgings  he  committed  to  the 
flames  every  letter  and  memento  of  Miss  Lamont,  including  the 
note  received  that  afternoon.    The  truth  of  one  of  the  details  of 
the  foregoing  narrative  was  borne  out  by  the  evidence  of  Miss 
Lamont's  assistants,  who  said  that  although  she  went  about  her 
work  as  usual  on  the  afternoon  of  the  18tn,  they  were  struck  by 
the  fact  that  having  written  a  note,  instead  of  sending  some  one 
out  with  it,  she  went  out  herself,  and  handed  it  to  a  lad  who  viss 
loitering  on  the  other  side  of  the  street    The  lad  was  not  traced, 
but  Kutherford's  landlady  confirmed  the  story  that  a  letter  vrss 
brought  to  his  lodgings  that  day  by  a  street  boy.     But  all  this  did 
not  go  far  to  exculpate  Kutherford.    It  might  be  that  the  interview 
had  not  been  of  his  seeking,  but  the  violent  death  of  Miss  Lamont 
had  to  be  accounted  for,  and  the  only  possible  alternative  to  the 
case  for  the  prosecution  was  the  theory  of  suicide.     There  was  a 
strong  motive  for  such  an  act,  no  doubt,  and  the  medical  evidence 
was  to  the  effect  that  the  injuries  might  have  been  self-inflicted. 
But  to  ttiis  theory  there  was  an  apparently  fatal  objection.    No 
weapon  or  instrument  by  which  the   wound   could  have  been 
inflicted  was  found  near  the  body,  although  a  diligent  search  was 
made  at  the  time,  and  as  the  ground  was  quite  open  for  a  number 
of  yards  round  the  spot,  there  was  no  way  of  reconciling  this  circum- 
stance with  the  theory  of  suicide.     Had  a  knife  or  any  other  sharp 
instrument  been  found  beside  the  body,  the  case  for  the  Crown,  strong 
even  then,  might  have  been  broken  down ;  but  in  the  absence  of  any 
such  discovery,  defence  seemed  hopeless.     There  was,  indeed,  one 
singular  fact  in  connection  with  this  aspect  of  the  case.     A  carving 
knife,  which  usually  lay  in  a  drawer  in  Miss  Lamont's  room,  and 
which  the  servant  had  washed  and  put  away  there  an  hour  before 
Kutherford  called  in  the  evening,  was  missed  on  the  day  after  Miss 
Lamont's  death.    Had  Rutherford  been  in  the  room  when  he  called 
it  might  readily  have  been  supposed  that  he  had  picked  up  and 
secreted  the  carving  knife,  and  taken  it  with  him  to  commit  the 
crime ;  but  Mr.  and  Mrs.  Curie  and  the  servant  were  all  positive 
that  on  the  night  in  question  Rutherford  came  no  farther  than  the 
doorway  of  the  house.     This  incident,  however,  although  doubtless 
singular,  was  not  enough  to  save  Rutherford.    Miss  Lamont  might 
have  taken  the  knife  herself  with  the  intention  of  putting  it  to 
some  dreadful  purpose ;  but  if  she  cut  her  own  throat  with  it,  why 
was  it  not  found  beside  her  by  those  who  were  on  the  spot  ere  the 
breath  had  left  her  body? 

S.,  the  counsel  for  the  prisoner,  was  then  a  man  of  about  ten 
years'  standing  at  the  bar,  and  with  but  a  slender  practice.  He 
nad  been  only  junior  counsel  in  the  case,  but  at  the  eleventh  hour 
^e  was  deprived  of  the  services  of  his  senior,  R.,  then  in  large 
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practice,  under  circumstances  which  created  much  comment  and 
animadversion  at  the  time.  R.  was  an  Episcopalian  and  a  very 
high  Churchman,  and  when  it  became  clear  that  the  trial  would 
run  into  Christmas  day,  he  returned  his  papers.  It  was  too  late  to 
secure  another  senior,  and  the  whole  burden  and  responsibility  thus 
devolved  upon  S.  It  was  not  therefore  to  be  wondered  that  he  felt 
peculiar  anxiety  about  the  case,  and  this  anxiety  was  increased  by 
the  strong  impression  which  the  demeanour  and  protestations  of 
the  prisoner  made  upon  his  own  mind.  In  the  lad's  presence  he 
found  it  morally  impossible  to  believe  him  guilty,  but  on  consider- 
ing the  matter  quietly  over,  he  was  unable  to  form  any  reasonable 
theory  of  the  case  consistent  with  his  innocence. 

The  trial  began  at  about  three  o'clock  in  the  afternoon  of  Friday, 
24th  December  1841,  all  the  other  business  of  the  Circuit  Court 
having  been  disposed  of.     The  Bench  was  occupied  by  the  Lord 
Justice-Clerk — Lord  Mackenzie,  the  other  judge  on  the  Circuit, 
having  been   obliged    to   leave   Glasgow    the   previous    day   on 
account  of  indisposition.     The  case  for  the  Crown  closed  about 
half-past  six,  and  the  Court  then    adjourned  till  the  following 
morning  at  ten  o'clock,  when  it  would  devolve  upon  S.  to  present 
his  defence.     The  court-room  had  been  crowded  to  suffocation 
all  afternoon,  and  what  with  the  bad  a'r,  the  heat,  excitement^  and 
anxiety,  S.  felt  on  the  rising  of   thr^  Court  in  no  fit  state  for 
dinner.     Declining,  on  the  score  of  reed  of  exercise,  Mr.  Napier's 
offer  of  a  seat  in  his  cab  back  to  the  hotel,  S.  left  the  Court  alone, 
and  instead  of  going  to  the  hotel  he  wended  his  way  to  a  quiet 
caf^  in  Port  Dundas  Koad,  where,  sad  and  solitary,  he  comforttd 
himself  with  a  frugal  repast  of  tea  and  bread  and  butter.     About 
half-past  seven  he    sallied  forth  again,  determined  to  take  the 
benefit  of  a  long  walk  in  the  clear  cool  air  of  the  evening,  which 
\Yas  a  remarkably  fine  one.     Turning  west  up  Sauchiehall  Street, 
he  wandered  along  past  where  the  fashionable  squares  now  stanc*, 
and  on  round  the  site  of  the  University   builduigs.      Then   in- 
clining southwards  he  gained  the  Dumbarton  Road,  and  turned 
to  the  left  to  make  his  way  back  to  the  city.     It  was  about  half- 
past  nine  when  he  reached  the  bridge  across  the    Kelvin.     All 
was  silent  around,  and  he  paused  for  a  moment  upon  the  bridge 
to  look  about  him.     The  night  was  magnificent,  clear  and  frosty. 
There  was  no  moon,  but  S.  nad  never  seen  a  finer  display  of  the 
starry  host.     Suddenly  he  remembered  that  it  was  Christmas  eve. 
Engrossed  all  the  way  with  his  care  and  anxiety  about  his  case, 
he  had  been  hitherto  quite  oblivious  of  that  fact.     S.  was  not  at 
that  time  a  very  religious  man,  and  at  no  time  was  he  of  a  very 
emotional  nature;    out  on  this  occasion  his  nerves  were  highly 
strung,  and  all  the  hallowed  associations  of  the  hour  suddenly 
crowding  in  upon  his  memory,  wrought  a  reaction  so  powerful 
that  he  was   fairly  overcome,  and  leaned  forward    for  support 
against  the   parapet   of  the  bridge.      For  several  minutes  he 
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remained  thus,  resting  his  temples  upon  the  cold  coping  stone  of 
the  wall.  He  was  roused  at  last  by  the  sound  of  singing  in  the 
distance.  It  was  some  children  doubtless  returning  from  a 
Christmas  treat,  but  the  only  part  of  the  chant  which  S.  dis- 
tinctly heard  were  the  words — "An  angel  sent  from  Heaven 
appeared."  "  Would,"  groaned  S.,  looking  up  with  feelings  more 
akin  to  prayer  than  any  he  had  experienced  for  many  a  year, 
"  would  that  some  such  messenger  would  appear  to  me  this  night, 
and  guide  me  to  save  that  poor  lad's  life."  He  had  hardly 
uttered  the  words  when  he  observed  a  falling  star  of  extraordinary 
brightness  in  the  eastern  sky. 

Solaced  somewhat  by  his  solitary  ramble,  but   still    sad  and 
oppressed,  S.  returned  to  the  hotel.     Although  all  the  other  work 
ot  the  Circuit  was  finished,  and  although  too  the  next  day  was 
Christmas,  such  was  the  interest  excited  by  the  case  of  Rutherford, 
that  a  great  many  of  the  juniors  had  waited  to  hear  the  trial 
out.     When  S.  reached  the  hotel  he  would  gladly  have  slunk  off 
to  his  chamber,  but  conscious  of  his  neglect  that  evening  of  the 
socialities  of  Circuit,  and  unwilling  to  trant^gress  further,  he  re- 
paired to  the  advocate-deputes  room,  where  the  members  of  the  bar 
were  all  gathered  up  jesting,  talking,  and  drinking,  just  as  juniors 
upon  Circuit  do  now,  and  have  done  from  time  immemorial.    Of 
course  S.  was  rallied  about  his  absence  from  the  dinner  table,  and 
all  sorts  of  quizzical  suggestions  were  made  as  to  what  he  had 
been  about.    These  he  took  all  in  good  part,  and  he  joined  for  a 
few  minutes  in  the  general  current  of  the  conversation,  but  his 
anxiety  soon  again  overcame  him.    He  relapsed  into  silence,  and 
his  thoughts  wandered  away  to  the  pale  eager  face  which  the 
morrow  would  see  doomed  to  a  felon's  death.    It  was  midnight, 
and   the    company  gathered  round   the   deputes  fire   were  still 
laughing  and  talking.     Napier  was  recounting  certain  reminis- 
cences of  Walter  Scott's  demeanour  at  the  clerk's  table  in  the 
Second    Division,  greatly   to  the  interest  of   the  juniors,  who 
remembered  Walter  only  as  a  figure  upon  the  streets  in  their 
school-boy   days.     S.,  who  had  not   uttered   a  single   word  for 
more  than  half  an  hour,  was  still  thinking  sadly  over  the  detaibof 
his  case,  and  vainly  endeavouring  to  frame  a  feasible  theory  for 
the  defence,  when,  happening  to  glance  round,  he  saw  a  yoong 
woman  standing  near  the  door  and  looking  towards  him,  in  an 
attitude  of  expectation. 

"  Hulloa  I "  he  exclaimed,  starting ;  "  did  any  of  you  fellows 
ring!" 

Everybody  turned  and  looked  towards  the  door. 

{To  be  concluded  in  next  number,) 


NOTES  IN  THE  INNER  HOUSE.  525 


NOTES  IN  THE  INNER  HOUSE. 

Undeb  the  head  of  Sequestration  we  note  the  following  cases : — 

In  Zak^s  Trustee^  June  18,  1885  (First  Division),  a  purchaser 
of  heritable  property,  the  owner  of  which  had  become  oankrupt, 
made  certain  payments  to  account  to  the  trustee  under  the 
sequestration.  The  sale  had  been  one  under  the  114th  section  of 
the  Bankruptcy  statute — ^that  is  to  say,  by  the  trustee  alone.  At 
the  time  when  these  past  payments  had  been  made  the  purchaser 
had  obtained  no  title,  and  no  scheme  of  ranking  and  division  had 
been  prepared  and  submitted  for  judicial  approval,  as  provided  for 
under  the  116th  section.  The  trustee  absconded.  Subsequently 
a  scheme  was  made  up  by  thb  trustee's  successor,  in  which  credit 
was  not  given  to  the  purchaser  for  the  amount  already  paid,  it 
being  contended  that  he  ought  not  to  have  paid  an}"  part  of  the 
price  without  an  order  of  the  Court.  The  Court  have  not 
adopted  this  view,  however.  Tlie  Lord  President  pointed  out  that 
the  provisions  of  the  112th  and  113th  sections  have  no  applica- 
tion to  a  sale  under  the  114th,  because  when  the  sale  is  bv  the 
trustee  alone  it  becomes  a  simple  contract  between  the  purchaser 
and  the  trustee,  and  the  pajonent  of  the  price  is  made  to  the 
trustee.  The  purchaser  who  makes  advances  in  such  a  case  does, 
as  is  pointed  out  by  Lord  Shand,  run  a  risk,  viz.  that  he 
must  take  the  title  subject  to  such  securities  as  may  be  over  it. 
But  the  fraud  of  the  trustee  will  not  prejudice  him. 

In  AUan  and  otherSy  June  19,  1885  (First  Division),  a 
guarantee  had  been  given  to  a  bank  in  security  for  advances. 
The  cautioner  guaranteed  all  the  sums  advanced  to  the  borrower 
up  to  a  certain  amount.  The  letter  of  guarantee  contained  the 
following  clause :  ^'  And  I  further  declare  that  I  shall  not  be 
entitled  to  demand  from  you  an  assignation  of  this  guarantee 
80  long  as  the  said  A.  is  indebted  to  you  in  any  sums  such  as 
aforesaid."  A.  was  sequestrated.  He  owed  more  to  the  bank  at 
the  time  of  his  sequestration  than  the  amount  guaranteed,  and 
which  had  been  paid  by  the  cautioner.  The  bank  lodged  a  claim 
for  the  full  amount  of  their  debt.  The  representatives  of  the 
cautioner — now  dead — claimed  to  draw  a  dividend  for  the  amount 
paid  under  the  guarantee  to  the  bank,  contending  that  the 
amount  guaranteed  having  been  paid,  this  conferred  upon  them 
the  right  to  claim  in  the  sequestration.  On  the  other  hand,  the 
bank  argued  that  the  clause  quoted  above  meant  that  they  were 
entitled  to  retain  some  right  even  after  the  whole  of  the  guar- 
anteed sum  had  been  paid  up.  The  Court  held  that  the  bank 
had  a  right  to  rank  for  the  whole  of  the  debt  due  to  them  under 
the  terms  of  this  letter  of  guarantee.  The  Lord  President  said, 
"There  is  clearly  some  blunder  in  the, language  used  here, — it 
is  not  the  guarantee  which  is  not  to  be  assigned,  but  what  is  meant 
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IS,  that  the  cautioner  is  not  to  have  an  assignation  so  as  to  give 
him  relief  against  the  principal  debtor,  so  long  as  the  principal 
debtor  owes  anything  to  the  creditor.  There  is  here,  therefore, 
I  think,  a  distinct  declaration  which  precludes  the  cautioner  from 
saying  that  he  can  interfere  with  the  bank  recovering  by  all 
means  in  their  power  the  sums  owing  to  them." 

Boyle^  petitioner,  June  20,  1885  (Second  Division),  raised  a 
question  under  the  6th  section  of  Bankruptcy  and  Cessio  Act  of 
1881.  The  estate  of  a  bankrupt  had  failed  to  realize  five  shillings 
in  the  pound,  at  the  time  when  he  presented  a  petition  for  dbchargi*. 
Both  the  trustee  and  the  Accountant  in  Bankruptcy  reported 
in  his  favour.  The  Sheriff,  however,  refused  a  discharge  on  the 
ground  that  the  deficiency  arose  from  certain  accommoclation  bill 
transactions.  The  Court  granted,  upon  appeal,  discharge.  Lord 
Young  said,  '*  I  think  it  is  natural  that  two  contractors  who  are 
doing  work  for  each  other  should  grant  and  accept  each  others 
bills,  and  that  that  should  degenerate  into  a  system  of  accommoda- 
tion, and  that  the  result  should  be  a  balance  against  one  of  them  of 
£800,  is  not  unlikely.   But  I  cannot  see  anything  improper  in  that.'* 

In  Horsburgh  v.  Bamsay  4r  Company^  June  26,  1885  (First 
Division),  we  have  a  case  under  the  Act  of  1696,  c.  5.  A  trader 
got  into  difficulties,  and  within  sixty  days  of  sequestration  he 
endorsed  bills  sent  him  by  customers  to  certain  of  his 
creditors.  The  question  came  to  be,  did  this  amount  to  an 
illegal  assignation  reducible  under  the  Act  ?  The  Lord  Ordinan\ 
and  subsequently  the  First  Division,  held  that  it  did.  Lord  Fraser 
said,  "  That  an  indorsation  of  a  bill  within  the  sixty  dap  is 
reducible  as  under  the  Act  of  Parliament,  has  been  decided  in 
many  cases.  This  law  cannot  be  disputed  ;  but  it  is  said  that  the 
present  case  comes  within  one  of  the  recognised  exceptions,  viz. 
that  the  bills  were  delivered  and  taken  in  the  ordinary  course  of 
trade  ;  and  if  the  Lord  Ordinary  could  see  his  way  to  sustain  this 
plea,  he  would  very  willingly  do  so,  because  the  whole  affair  was 
fairly  and  honestly  gone  about.  •  •  •  It  is  not  in  accordance  with 
the  usual  course  of  trade  for  a  debtor  to  hand  over  bills  payable 
to  him  to  his  creditor,  leaving  the  latter  to  recover  payment  from 
the  acceptor  directly  or  through  a  bank ;  and  not  being  so,  it  is 
simply  an  assignation  struck  at  by  the  Act  1696.  The  bills  were  not 
given  and  taken  on  cash  in  return  for  goods  then  bought.  It  was 
simply  a  security,  of  which  something  might  be  made  for  a  past 
due  debt."  The  Lord  President  in  his  judgment  points  out 
what  in  his  opinion  would  really  have  been  the  ordinary  course 
of  business.  '^  The  ordinaiy  course  of  business  for  a  trader  like 
this  Mr.  Stewart,  in  a  state  of  insolvency  and  carrying  on  his  trade 
under  advantageous  circumstances,  would  have  been  this, — that 
every  one  of  these  customers'  bills  which  he  so  endorsed  would  hare 
been  lodged  by  him  with  his  banker,  and  placed  to  his  credit  in 
his  current  account  with  his  banker,  and  when  he  paid  his 


KOTES  IN  THE  INNER  HOUSE.  527 

creditors'  accounts  for  goods  furnished  to  him  in  liis  trade,  he 
would  have  paid  them  by  cheques  on  that  account.  That  is  the 
ordinary  coarse  of  business,  and  this  is  an  extraordinary  course  of 
business,  only  resorted  to  because  the  bankrupt  was  in  such 
labonring  circumstances,  and  could  not  make  these  bills  avail- 
able except  in  the  way  in  which  he  did  it." 

Under  Process  we  note  the  following : — 

In  Tenton  v.  SecUon  and  others^  June  30,  1885  (First  Division), 
the  Court  ordered  a  married  woman  to  find  caution.  She  was 
a  beneficiary  under  a  trust  deed,  and  she  brought  an  action  of 
accounting  against  an  intromitter  under  the  trust  funds.  Neither 
her  husband  nor  the  trustees  would  take  any  part  in  the  action. 
Hence  the  course  pursued  by  the  Court. 

In  Dolan  v.  Anderson  and  In/ally  July  2,  1885  (Second 
Division),  the  Court  was  called  upon  to  consider  what  is  the 
precise  meaning  of  the  3rd  section  of  the  Act  of  Sederunt 
10th  March  1870,  which  enacts,  **  that  if  printing  has  been  in 
whole  dispensed  with,  the  appellant  shall  lodge  with  the  clerk  of 
Court  a  manuscript  copy  of  the  note  of  appeal,  famishing  another 
copy  to  the  clerk  of  the  Xiord  President  of  the  Division."  An 
appellant  was  successful.  Printing  in  his  case  had  been  dispensed 
with.  When  he  came  to  give  in  his  account  of  expenses  he 
charged,  in  addition  to  a  copy  of  the  proceedings  used  in  the 
inferior  Court,  three  other  copies  in  connection  with  the  appeal, 
viz.  one  for  the  process,  one  for  the  President,  and  a  third  for  his 
counsel.  The  auditor  held,  and  his  judgment  was  sustained,  that 
the  appellant  was  only  entitled  to  two  copies,  including  that 
used  before  the  Sheriff.  The  Court  was  of  opinion  that  the 
expression  "  Note  of  Appeal "  does  not  include  the  whole  pro- 
ceedings in  the  Court  below,  but  must  be  taken  in  a  strict  sense, 
and  restricted  to  the  actual  note  itself ;  while  at  the  same  time 
they  were  quite  willing  to  allow  as  reasonable  one  copy  of  the 
whole  proceedings  for  the  nse  of  the  Bench. 

In  Ma^kin  v.  The  North  British  Railway  Company ^  June  25, 
1885  (Second  Division),  the  Court  refused  to  allow  a  jury,  trial 
to  take  place  in  Edinburgh,  when  the  prisoner  had  given  notice 
of  trial  for  the  Circuit  town.  They  held  that  he  was  only 
exercising  his  legal  right  in  so  doing,  and  gave  no  effect  to  the 
plea  that  a  local  jury  might  be  biassed. 

Amongst  other  decisions  of  general  interest,  we  call  attention 
to  that  of  Cassells  v.  Scott,  June  24,  1885  (First  Division),  in 
which  it  was  decided  that  a  person  of  weak  intellect,  but  who 
could  do  simple  work,  although  he  had  never  earned  wages,  was 
capable  of  acquiring  a  settlement.  In  giving  judgment  in  this 
case,  the  Lord  President  remarked,  that  two  points  had  been 
decided  by  the  authorities,  viz.  that  no  lunatic  in  an  asylum  can 
acquire  while  there  a  settlement,  and  that  a  lunatic  boarded  with 
a  keeper   occupies  the  same  position   as   the  inhabitant  of   an 
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asylam*  It  is  to  be  observed  in  this  case  that  the  incapability  of 
the  pauper  to  earn  wages  was  quite  recognised.  So  much  so, 
indeed,  that  Lord  Shand  expressed  his  willingness  to  add  a 
finding  to  that  effect  But  he  added,  **  Why  should  inability  to 
earn  a  livelihood  prevent  or  incapacitate  a  person  from  acquiring 
a  residential  settlement  f  " 

The  case  of  ShepparcCs  Trustee  v.  Sheppard  and  others^  July  3, 
1885  (Second  Division),  adds  another  to  the  alreadv  considerable 
list  relating  to  the  subject  of  '*  conversion  "  in  the  legal  sense  of 
that  word.     It  was  decided  by  a  Majority  of  five  out  of  seven 
judges;  the  Lord  Justice-Clerk  and  Lord  Young  forming  the 
minority.     Sheppard,  the  truster,  left  all  his  heritable  and  move- 
able property  to  certain  trustees.     He  gave  them  a  power  of  sale, 
and  he  directed  them  after  certain  events  had  talcen  place  to 
divide  the  whole  residue  of  his  estate  and  convey  it  over  to 
his   children   equally   among  them,  the  issue  of  a  predeceasing 
child  taking  the  parent's  share.    The  question  for  determination 
was,  whether  in  these  circumstances  the  interest  of  the  children 
was  heritable  or  moveable.     Two  of  the  children  had  died  without 
issue,  and  it  depended  of  course  upon  the  nature  of  their  interest 
in  the  succession  whether  their  heir-at-law  or  the  next  of  kin 
could  claim  their  shares.    The  majority  of  the  judges  have  held 
that    conversion   of   the  heritable  estate  did  not  operate.     The 
Lord  President,  while  admitting  that  where  an  equal  division  is 
directed  by  the  trust  deed,  the  most  convenient  mode  of   pro- 
ceeding is   to   realise  the  estate,  and  convert  the  whole   of  it 
into  money,  remarked,  ''  If  the  true  construction  of  the  deed  and 
the  history  of  the  trust  are  such  as  not  to  make  conversion  in- 
dispensable, the  law  as  now  established  affirms  that  there  shall 
be  no  conversion."     He  added,  '^  The  doctrine  established  by  the 
House  of  Lords  in  Buckaruin  v.  Angus  is,  that  where  there  is  no 
positive  direction  to  sell,  but  only  a  discretionary  power  of  sale 
given  to  the  trustees,  the  question  is,  whether  the  exercise  of  that 
power  is  '  indispensable  to  the  execution  of  the  trust.' "     As  his 
Lordship  was  not  of  opinion  that  a  sale  was  absolutely  necessaiTi 
he  therefore  held  that  no  conversion  had  taken  place.     On  the 
other  hand,  the   Lord  Justice-Clerk  came  to  the  opposite  con- 
clusion.    '^If  it   appears   to  be  clear,  as  I  think  it  does  in  the 
present  case,  that  the  testator  meant  his  property  to  be  divided 
as  one  estate,   and  that  the  practical  inconvenience,  indeed  im- 
possibility, of   carrying   out   the    directions   of   the    settlement 
without  converting  the  heritage  was   manifest,  I  come  without 
hesitation  to   the  conclusion  that  such  was  the  result   contem- 
plated by  the  testator." 
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NO.  IX. 

(Continued  from  p.  485.) 

The  illustrations  already  given  are  bat  a  few  amongst  many 
which  go  to  show  the  extent  to  which  the  hereditary  principle 
had  been  extended  from  the  Grown  itself  to  the  greater 
landowners,  from  these  to  the  various  judicial  offices,  especially 
to  those  possessing  criminal  jurisdiction,  and  ultimately  by 
a  process  of  subdivision  to  minor  matters  altogether;  still  we 
cannot  finally  pass  from  so  interesting  a  subject  without  pointing 
oat  that  religion  itself,  not  only  in  its  quasi-secular  matters, 
was  accustomed  to  recognize  the  hereditary  principle,  but  had 
from  very  early  times  associated  this  with  the  guardianship 
of  sacred  relics  of  all  descriptions,  such  as  reliquaries,  shrines, 
bells,  croziers,  and  the  like.  The  reign  of  James  II.  affords  us 
an  example  of  this  tendency,  in  the  form  of  a  curious  deed,  dated 
1447,  relative  to  the  keepership  of  the  ancient  Celtic  bell  of  St. 
Medan,  upon  the  hereditary  keeper  of  which  certain  lands  had 
been  conferred.  These  he  at  this  date  resigned  in  favour  of  Sir 
John  Ogilvy.  In  the  Lord  High  Treasurer's  accounts  for  1488, 
King  James  lY.  is  stated  to  have  given  a  reward  to  **  the  man  that 
bore  St.  Fillan's  bell,"  and  it  is  probable  that  he  also  may  have  been 
one  of  the  class  of  hereditary  keepers.  The  vet  more  extraordinary 
and  romantic  tale  of  St.  Fillan's  crozier,  only  some  few  years  ago, 
surrendered  by  its  hereditary  '*  dewar,"  the  last  of  his  race,  and 
placed  in  the  JNational  Museum,  forms  a  not  less  striking  episode 
in  the  history  of  a  custom  imported,  no  doubt,  at  first,  but 
when  once  planted  upon  Scottish  soil  retaining  Jts  hold  with 
a  tenacity  which  has  unto  this  day  preserved  to  us  not  only 
the  office,  but  the  salary  of  the  herecUtary  keeper  of  Holyrood 
House. 

Reverting,  however,  more  particularly  to  the  judicial  offices  under 
James  II.,  we  find  a  ^rant  of  the  hereditary  SherifiFship  of 
Wigtownshire,  on  25th  May  1451,  to  the  king's  shield-bearer, 
Andrew  Agnew  of  Lochnaw,  and  it  remained  from  this  time 
onwards  continuously  in  that  ancient  family,  until  the  abolition  of 
hereditary  jurisdictions  in  1747.  There  seems  to  have  been 
during  this  reign,  at  least  for  a  time,  a  local ''  Justiciar  of  Annan- 
dale,"  for  Alexander  Mur,  who  presided  at  an  assize  of  21  "good 
and  true  men,"  for  the  purpose  of  fixing  certain  marches,  on  11th 
July  1448,  is  so  described  in  a  deed  among  the  charters  of  the 
city  of  Perth. 

There  is  a  statement  made  by  Sir  Robert  Sibbald,  in  his  History 
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of  Fifty  about  the  place  where  the  Sheriflf-Court  at  Cupar  was  held 
during  this  reign,  and  if  it  may  be  depended  upon,  it  is  curioas, 
as  showing  how  the  ancient  meeting  -  places  of  Celtic  times 
were  still  preserved  as  **  lits  de  justice.  The  chronicler  says 
(speaking  of  Robert  Livingstone  of  Drumry,  then  Sheriff-Depute 
of  Fife),  "  At  this  time  the  Sherif  Court  did  sit  on  the  Camhil 
(now  called  the  Mutehill)  of  Cowper;"  and  upon  the  same  authority 
it  is  averred  that  in  the  following  century  the  Court  had  taken  up 
its  abode  in  the  Tolbooth.  There  must  have  been  little,  if  any, 
proper  procedure  at  these  Courts,  held  in  such  a  way,  though  no 
doubt  matters  were  considerably  improved  within  the  burghs,  and 
in  1454  "  David  Guthre  "  is  mentioned  as  Sheriff-Clerk  at  Edin- 
burgh, an  indication  of  something  like  method,  and  even  like  the 
preservation  of  records,  which  we  should  be  certainly  fairly  entitled 
to  expect,  when  it  is  remembered  that  less  than  forty  years  after 
the  death  of  James  II.  our  official  records  of  the  Justiciary 
Court  begin.  As  the  administration  of  justice  was  rude,  so  also 
the  administrators  themselves  often  gave  trouble  in  various  ways. 
For  example,  sometimes  they  appropriated  not  only  the  fines 
officially  due  to  them,  but  "  fermes,"  and  such-like  sources  of 
revenue.  An  instance  of  this  high-handed  conduct  seems  to  be 
afforded  us  by  the  entry  of  the  auditor  in  the  Exchequer  Rolls 
relating  to  certain  fermes  in  Ayrshire  in  1437,  which  are  not 
dealt  with  because  Sir  George  Campbell,  the  Sheriff,  "  se  intro- 
mittit  in  dictis  terris."  The  irregularity  of  this  is  clearly  shown 
when  it  is  remembered  that  there  exists  proof  of  James  I.  having 
died  in  possession  of  the  whole  customs,  fermes,  and  waters  of  the 
kingdom,  ''omnes  custumas  et  firmas  burgales  et  aquamm 
burgorum  tocius  regni." 

But  the  Sheriffs  of  Ayr  in  those  days  were  amongst  the  most 
ready  to  extend  their  power  and  influence,  so  much  so  that  the 
burgh  was  forced  to  take  measures  for  the  protection  of  the 
inhabitants,  and  in  1459  obtained  a  charter  expressly  exempting 
the  burgesses  from  being  forced  to  appear  as  witnesses  beyond 
the  bounds  of  the  burgh,  as  those  persons  who  resided  to  their 
own  misfortune  within  the  barony  of  Allow^ay  had  been-  The 
Ayr  folk  and  the  hereditary  Sheriffs  were  at  constant  feud, 
nor  is  it  difficult  in  the  records  to  discern  who  was  to  blame, 
and  in  what  way,  by  the  aid  of  the  Crown,  the  struggle  for 
liberty  was  maintained,  until  at  last  the  victory  over  the  oppres- 
sors there  and  elsewhere  was  won. 

Continuing  our  notices  of  various  Sheriffs  of  the  time  of 
James  II.,  there  occurs  among  the  witnesses  to  a  charter  granted 
on  20th  July  1440  by  the  Earl  of  Ross,  the  name  of  William 
Ijesly,  Sheriff  of  Inverness ;  but  it  seems  probable  that  he  was 
either  a  Sheriff  within  the  Burgh  or  within  the  Regality  of 
Moray,  of  whicli  class  several  names  occur  during  the  preceding 
ceuturj'.     John,  Earl  of  Koss,  however,  is  mentioned  as  Sheriff 
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of  Inverness  in  1460  with  his  brother,  Oelesthie  of  the  Isles,  as  his 
deputy ;  so  that  it  is  just  possible  that  Lesly  was  a  deputy  also. 
At  this  period  the  hereditary  Sheriffs  of  Nairn  were  dependent 
upon  the  Lords  of  the  [sles,  the  office   being  in  the   family  of 
Cawdor,   Thanes  of   Cawdor.     The   city  of  Perth,   as   already 
mentioned,  had  its  own  Sheriff ;  thus  in  1441  Patrick  Charteris, 
Provost  and  Sheriff  of  the  Burgh  of  Perth,  and  in  1447  James 
Tyry,  attorney  (procurator)  of  the  Sheriff  of  the  Burgh  of  Perth, 
occur  in  the  Exchequer  Rolls.    Again,  "  David  Flemyng,  Provost 
and    Sheriff    of    the    Burgh   of    Perth,"  is  found  amongst  the 
witnesses  to  a  charter  dated  16th  December  1462,  and  preserved 
in  Colonel  Rattray's  charter  chest;  whilst  Walter  Lyndesay  of 
Bewfurd,  "  Sheriff  of  the  Burgh  of  Aberdeen,"  held  a  court  there 
the  year  before   James   IL   was  killed;  and  his  deputy,  named 
Alexander  Douglas,  is  mentioned  in  the  same  notarial  instrument. 
Walter  Ogilvy  and  Da^dd  Guthrie  of  Kincaldrum  during  this  reign 
were  successively   Sheriff-Deputies  of  Forfar,  and  perhaps  this 
Guthrie  may  be  the  same  person  whom  we  know  to  have  been 
Sheriff-Clerk  at  Edinburgh  in  1454,  in  which  year  also  there  is 
found  Thomas  Fenton  of  Ogill,  deputy  of  **  Alexander  of  Ogilvy, 
schirafe  of  Forfare."     This  prominence  of  the   Ogilvies  in  the 
judicial  offices  of  Angus   had  already  led  to  very  serious  con- 
sequences, for  about  1444  the  Abbot  and  Convent  of  Arbroath, 
who  had  some  four  years  previously  appointed  Alexander,  Master 
of  Crawford,  to  be  their  Justiciary,  thought  it  expedient  to  depose 
him  and  substitute  in  his  place  Alexander  Ogilvy  of  Innerquharity. 
Whatever  may  have  been  the  cause  of  this  action  on  the  part  of 
the  Abbot,  whether  that  the  Lindsays  had  given  him  offence,  or  that 
he  thought  it  prudent  to  place  the  Justiciarship  of  his  Convent  in 
the  hands  of  the  Sheriff,  the  effect  at  all  events  was  a  deadly  feud 
between  the  Ogilvies  and  the  House  of  Crawford,  resulting  a  year 
later  in  the  Battle  of  Arbroath,  where  scarcely  one  of  the  chief 
families  in  Angus  was  unrepresented  amongst  the  dead. 

King  James  II.  no  douot  was  frequently  in  Fife  during  his 
many  journeys  upon  iudicial  and  other  business  to  the  various 
parts  of  Scotland ;  and  we  find  him  in  1452  presenting  six  shafts 
of  lances  to  Andrew  Lundy,  described  as  **  Sheriff  of  Fife,"  and 
probably  of  the  Balgony  family,  which  seems  to  have  furnished 
Sheriffs  to  that  county,  if  not  continuously,  at  least  for 
the  greater  part  of  the  period  between  1450  and  1517. 
Possibly  they  may  only  have  been  Deputy-Sheriffs,  but 
as  we  have  not  found  any  of  the  Leslies  mentioned  in  office 
after  1396  until  1531,  it  may  be  reasonably  presumed  that  an 
interregnum  of  the  Rothes  family  then  occurred,  the  more  so  as 
it  seems  unlikely  that  the  principal  Sheriff  should  never  and  the 
depute  should  always  have  been  mentioned  during  the  whole  of 
the  15th  century.  The  last  year  of  James  IL's  reign  gives  us  a 
Sheriff  of  Linlithgow,  a  county  from  this  time  certainly,  if  not 
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somewhat  sooner,  formed  into  a  distinct  Sheriffdom,  and  no  longer 
to  continue  merely  a  constabulary  or  balliary  under  the  Sheriff 
of  Edinburgh.  Archibald  Dundas  ''de  eodem"  is  the  Sheriff 
mentioned  in  1460.  In  the  Stewartry  of  Kirkcudbright  Donald 
M'Clellan  of  Gelston  (Oyilstone)  was  Steward  towards  the 
close  of  the  reign ;  and  in  Wigtownshire  Sheriff.  Agnew  held 
such  a  position  that  we  find  him  shortly  after  James'  death 
in  1460  sent  on  a  mission  to  O'Neil^  an  Irish  king  '*per  solo- 
cionem  factam  Andree  Agnew  vicecomiti  de  Wigtoune  pro 
ezpensis  suis  eundo  in  Yberniam  versus  regulum  O'Nele  de 
mandate  domini  regis  bone  memorie."  Annandale,  too,  at  this 
time,  had  its  own  Steward  in  the  person  of  John  Maxwell, 
though  we  know  that  the  issues  of  the  Sheriffdom  of  Dumfries 
were  liable  for  the  fee  of  the  Steward  of  Annandale,  who 
thus  apparently  filled  a  subordinate  office.  A  somewhat  allied 
position  seems  to  have  been  occupied  by  *'  James  Pringil,"  ranger 
of  the  ward  of  Tweed,  and  probably  holder  of  a  hereditary  office, 
for  he  is  described  as  the  son  of  ''JDavid  Pringil  of  Smailhame," 
late  ranger.  The  mairship  of  Kinghorn  had  by  1442  passed  from 
Henry  Amours  to  James  Douglas  (*'qui  est  de  feodo"),  constable 
and  '^  Mair  of  Fee  "  of  this  ancient  town. 

Everywhere  new  families  were  rising  into  notice,  and  new 
privileges  were  acquired  by  them  from  those  among  the  older 
Houses  whose  resistance  to  the  Grown,  and  whose  turbulence,  cost 
them  one  by  one  their  dignities  and  possessions.  To  this  time 
may  be  referred  the  rise  of  the  Kennedys  in  the  south-west  of 
Scotland,  of  whom  the  rhyme  says  significantly : — 

"  From  Wjgtonn  to  the  Toun  of  Air, 

From  Gdrnsmore  to  the  Cmives  of  Cree, 
Within  that  place  ye  mauna  bide. 
Unless  ye  conrt  wi'  Eennedie." 

Their  influence  in  this  part  of  the  kingdom  is  intimately  con- 
nected with  the  fall  of  the  great  family  of  Douglas,  and  the 
forfeiture  of  the  whole  of  the  Gallowegian  possessions  of  that 
Earldom,  and  in  the  following  reign  one  of  the  Kennedjrs  became 
"  Lord  Justiciar."  James  11.,  w*hilst  yet  a  boy,  witnessed,  and 
vainly  endeavoured  to  prevent,  the  cruel  assassination  in  1440  of 
William,  the  young  Earl  of  Douglas,  who  had  only  a  year  before 
succeeded  his  father,  the  haughty  Archibald.  But  though  they 
intended  to  destroy  the  greatness  and  power  of  the  Douglases,  the 
murderers,  when  they  had  accomplished  their  crime,  found  them- 
selves unable  to  prevent  the  succession  of  James,  as  7th  Earl,  to 
the  whole  possessions  of  his  predecessor,  besides  the  Earldom  of 
Avondale,  already  his  own.  For  three  years  only  did  he  live  to 
enjoy  what  the  murder  had  given  to  him,  not  without  suspicion  of 
connivance,  a  suspicion  fostered  by  the  absence  of  any  attempt  at 
vengeance.     When,  however,  his  son  William  succeeded  in  1443, 


ORIGIN  AND  HISTORY  OF  THE  HIGH  COURT  OF  JUSTICIARY.      633 

it  was  not  long  before  all  Scotland  felt  that  the  growth  of  the 
Douglas  power  had  only  been  checked  to  be  renewed,  and  the 
king  himself  could  scarcely  call  his  kingdom  his  own.  The  blow 
directed  at  the  hereditary  Justiciars  "  be-south  Forth  *'  was  this 
time  not  less  base  and  treacherous  than  before,  and  it  was  struck 
by  the  hand  of  King  James  himself,  who,  violating  the  sacred 
laws  of  hospitality,  and  despite  a  safe  conduct,  stabbed  Earl 
William  at  Stirling  Castle  in  1452.  The  dignity  of  Justiciar  was 
bestowed  upon  the  Earl  of  Orkney  (William  St.  Clair),  but  two 
years  later  mention  is  made  of  William,  Lord  Somerville,  who  must 
therefore  have  held  the  oiBce  of  Justiciar  south  of  the  Forth, 
either  with  the  Earl  of  Orkney  or  in  succession  to  him.  Amongst 
the  charters  of  the  Royal  burgh  of  Ayr  there  is  still  preserved  a 
confirmation  by  James  II.,  dated  28th  May  1458,  and  ratifying 
certain  previous  grants  in  favour  of  the  burgesses.  This  deed  is 
witnessed,  amongst  others,  by  Andrew,  Lord  Avondale,  ''our 
Justiciar,"  so  that  probably  this  baron's  name  should  also  be 
included  in  our  list  for  the  southern  portion  of  the  kingdom. 
The  Act  of  Parliament  of  4th  August  1456,  which  annexed  certain 
lands  to  the  Crown,  appears  clearly  to  have  put  an  end  to  the 
jurisdiction  of  the  Douglases  in  the  south,  for  it  includes,  inter 
alia,  "  The  haill  lordschipe  of  Galloway  with  sik  freedomes  and 
commoditeis  as  it  hais  thir  dayis,  togidder  with  the  castell  of 
the  Treife  (Threave)." 

North  of  the  Forth  mention  has  already  been  made  of  Sir 
Alexander  Livingstone  of  Callendar,  Justiciar  in  1446,  when  he 
presided  in  the  Justice  Ayres  at  Dunblane,  but  other  names  also 
occur.  Thus,  '^  Alexander  de  He,  Earl  of  Ross,  and  Justiciar  of 
the  part  north  of  the  water  of  Forth,"  is  found  in  1442  issuing  a 
precept  of  seisin  to  John  Grant,  SherifiF-Depute  of  Inverness, 
to  give  entry  without  delay  to  William  of  Caldor  as  heir  to 
his  father  Donald  of  Caldor,  who  "  died  last  vest  and  seised  as  of 
feu  of  the  lands  of  the  Tbanage  of  Calder  with  the  pertinents  and 
the  ofiice  of  Sheriff  of  Nairn  and  the  Constabulary  thereof ; ''  and 
Sibbald  speaks  of  John,  Lord  Lindsay  of  the  Byres,  as  '*  Principal 
and  Chief  Justiciar"  north  of  the  Forth  in  1457. 

The  accounts  show  that  a  considerable  number  of  Justice  Ayres 
were  held  during  this  reign  in  various  parts  of  the  kingdom, 
despite  the  troubles  and  di£5culties  under  which  Scotland  yet 
laboured,  and  it  may  be  convenient  to  notice  the  succession  of 
these  Circuits  so  far  as  they  can  be  traced  : — 

1444.  Justice  Ayres  at  Dunblaixe. 
1446.  Justice  Ayres  at  Dunblane. 
1448.  Payment  for  a  Justiciary  Circuit  at  Peebles. 

1460.  Justice  Ayres  in  Menteith. 

1461.  Justice  Ayres  at  Dunbar. 
1452.  Justice  Ayres  at  Lochmaben. 

1463.  Justice  Ayres  at  Stirling. 

1464.  Justice  Ayres  at  Lochmaben. 
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At  Dunbar  the  king  was  himself  present,  since  a  payment 
occurs,  *'  pro  expensis  domini  Regis  f actis  apud  Dunbar  tempore 
predicti  itineris." 

Of  the  actual  forms  of  procedure  in  the  Courts  of  these  Justi- 
ciars we  have  been  able  hitherto  to  say  little ;  indeed,  until  after 
the  middle  of  the  fifteenth  century,  there  are  no  landmarks  U) 
guide  us  in  such  an  inquiry.  In  the  days  of  William,  Earl  of 
Orkney,  Justiciar,  about  1452,  occurs  the  collection  of  "proces 
in  the  Justice  Aire,"  or  "  modus  procedendi  in  itinere  Justi- 
ciarie."  Tliis  was  considered  by  so  eminent  an  authority  as  the 
late  Professor  Cosmo  Innes  to  embody  the  regulations  and  prac- 
tice of  a  period  somewhat  earlier  than  its  own  date.  The 
commencement  of  the  writs  runs  thus :  "  Willelmus  Comes  Orch: 
adie  etc  ac  Justiciarius  domini  nostri  Regis  ex  parte  australi  aque 
de  Forth  generaliter  constitutus  vicecomitibus  et  balliuis  suis  de 
E  salutem."  And  the  conclusion  is,  ''  Datum  sub  sigillo  officii 
nostri  Justiciaries'  The  fact  that  considerably  before  the  15th 
century  there  existed  a  high  officer  of  justice  with  general  juris- 
diction, limited  by  the  Firth  of  Forth  for  the  southern  portion  of 
Scotland,  and  another  similar  functionary  for  that  part  of  the 
kingdom  north  of  the  Forth,  has  already  been  amply  established ; 
but  this  curious  collection  takes  us  a  step  further,  and  places  it 
beyond  doubt  that  there  was  also  a  regular  and  solemn  seal  of 
Court  or  of  office.  In  the  same  collection,  under  the  head  of 
*'  Preceptum  Itineris  Justiciarie,"  William,  Earl  of  Orkney, 
charges  and  directs  his  sheriffs,  baillies,  etc.,  legally  to  summon, 
or  cause  to  be  summoned,  to  the  assize  all  bishops,  abbots,  priors, 
earls,  barons,  and  other  freeholders,  also  all  who  held  in  chief  of 
the  king,  to  appear  before  himself  or  his  deputies  on  a  certain 
day  and  at  a  certain  place,  *^  ad  perficiendum  subeundum  et  deter- 
minandum  jd  quod  in  hac  parte  postulat  ordo  juris.*'  Similarly 
are  to  be  cited  all  indicted  persons  '^  et  suos  plegios,"  and  those 
''qui  prosequi  habent  vel  defendere  in  dicto  jtinere  secundum 
formam  juris."  Without  entering  into  further  details  here,  it 
may  be  said  that  the  whole  body  of  customs  and  forms  embodied 
in  the  ** Proces"  is  deeply  interesting  as  giving  an  insight  into 
those  early  regulations  out  of  which  grew  the  modern  indictments 
and  rules  of  criminal  procedure.  Reference  must,  however,  be 
made  to  what  is  called  ^'Littera  testimonialis  de  homine  mun- 
(lato  per  assisam,"  or  in  other  words,  a  certificate  of  an  accused 
person  having  been  acquitted.  It  appears  that  in  such  a  case  a 
formal  document  was  issued  by  the  Court,  setting  forth  the  appear- 
ance before  it  of  the  accused  **  indictatus  et  per  rotulos  regios 
calumpuiatus  de  arte  et  parte  talis  furti,"  etc.,  and  that  he  had 
*'  ad  recognitionem  assise  utique  se  submisit/'  with  the  result  that 
he  had  been  by  them  declared  altogether  '*  quietum  et  immunem 
a  dictis  calumpnijs  sibj  jmpositis."  The  writ  winds  up  with  an 
announcement  that  this  fact  is  notified  to  all  whom  it  does  or  may 
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concern.  It  may  not  be  amiss  to  conclude  this  brief  outline  of 
some  features  in  the  "  Proces  in  the  Justice  Aire"  by  noticing 
the  list  of  fees  belonging  to  the  Justiciary  Clerk,  which  is 
sufficiently  short  to  be  quoted  at  length : — 

In  primo  for  jlka  actomay  and  coxnmissioun, 

Item  of  ilk  man  yat  schawis  a  remiasionn,    . 

Item  of  jlk  man  yat  cummia  in  ye  Justice  will, 

Item  of  jlk  man  convickit,  .... 

Item  of  jlk  man  maide  quytt  be  ane  assise,  . 

Item  of  jlk  letter  of  witness, 

Item  of  jlk  precept  of  snmmondis  apon  a  brief  of  mort 

ancestry  dissaissiDg  or  perambulacioon,  ,        ,        .        vj.  s.  viij.  d. 

The  **  proces  in  the  Justice  Aire,"  however,  only  bears  upon 
certain  points  connected  with  the  procedure  relating  to  the 
Circuit  Courts  shortly  after  the  middle  of  the  fifteenth  century, 
and  it  is  interesting  to  study  at  that  time,  and  onward  during  the 
reigns  of  James  IL,  III.,  and  IV.,  what  is  known  of  the  arrange- 
ments which  preceded  the  holding  of  each  of  these  Courts,  the 
plan  adopted  to  obtain  lists  of  the  prisoners,  and  the  crimes 
with  which  they  were  charged,  the  character  of  the  Court 
itself  so  far  as  we  are  acquainted  with  its  constitution,  and  other 
details.  This,  perhaps,  cr.n  best  be  done  if  we  endeavour  to  trace 
what  occurred  on  each  occasion. 

It  must  be  remembered  that,  as  already  explained,  the  Sheriffs 
were  intimately  connected  with  the  Justiciars  and  their  Courts, 
because  through  these  officers  was  collected  the  large  revenue 
derived  from  fines  and  penalties,  both  those  inflicted  in  the  local 
Courts  and  those  imposed  by  the  King's  Justices  on  circuit  Of 
the  revenue  of  the  kingdom  at  la^e,  but  a  small  part  was  paid 
directly  into  the  "Chekkar"  or  Exchequer,  for  sheriffs,  bailies, 
and  such-like  officials  collected  the  bulk  of  it.  So  far  as  regarded 
that  portion  of  the  revenue  represented  by  the  fines  of  the  Justiciar 
on  circuit,  the  Justice-Clerk  had  assigned  to  him  the  duty  of 
extracting  from  the  records  of  each  Circuit  Court  a  complete  list 
of  the  persons  mulcted,  and  the  sum  to  be  paid  by  each.  These 
extracts  for  each  Sheriffdom  (so  often  referred  to  as  **  extreits  "  in 
the  Lord  High  Treasurer's  accounts)  were  then  sent  down  to  the 
respective  districts,  and  payment  was  obtained  by  the  Sheriff,  who, 
it  will  thus  be  seen,  was  originally  a  much  more  important  person- 
age than  the  Justice-Clerk,  and  continued  for  a  long  period  to  be 
so.  The  Parliaments  of  James  U.  sought  to  remedy  the  abuses 
which  had  arisen  from  the  uncertain  and  irregmar  intervals 
between  the  visits  of  the  Justiciars  to  the  various  circuit  towns, 
and  in  1440  it  was  enacted  that  *^  the  Justice  on  the  south  side  of 
the  Scottish  sea  and  also  on  the  north  side  of  the  Scottish  sea " 
should  fix  their  Justice  Ayres  twice  a  year,  '*  as  auld  use  and 
custom  is."  The  local  authorities  were  to  receive  due  notice,  and 
the  king  himself  was  to  be  in  or  near  the  town  where  the  Court 
was  bemg  held.      Again,  in  1485,  in  the  reign  of  James  III., 
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Parliament  took  npthe  same  qaestion,  on  thepx)und  of  expediency 
"  for  the  increase  of  jastice  and  tranquillity  in  the  Realm,"  and 
ordained  two  circuits  in  the  year  *^  anys  on  ye  gyra  and  anys  on 
the  come"  (i,e.  one  in  spring  and  one  in  autumn),  until  the  time 
when  the  *'  Realme  wer  brot  to  gude  Rewle."  A  similar  enact- 
ment follows  in  the  reign  of  James  IV.  *'  It  is  statute  and  ordinit 
that  for  the  stanching  "  of  a  number  of  crimes  the  Ayres  should  be 
held  twice  a  year,  presente  Domino  Rege,  if  possible  and  necessary. 
"  Quhare  it  sail  be  sene  spedf ull  that  our  sovrane  lord  move  his 
maist  noble  persone  tharto."  That  the  Justiciars  of  that  day 
distinctly  recognised  a  difference  between  offences  properly  falling 
within  their  jurisdiction  and  those  belonging  to  an  inferior  Court 
is  made  evident  from  the  practice  followed  by  the  Justice-Clerk, 
who,  just  as  after  the  Justice  Ayres  he  seut  down  a  list  to  the 
Sheriffs  in  each  district  containing  the  names  of  the  persons 
fined  and  the  amount  to  be  paid  by  each,  so  also  before  the  circuit 
he  regularly  transmitted  a  list  enumerative  of  the  offences  with 
which  the  Justiciar  was  prepared  to  deal  at  his  coming.  The 
notification  of  the  circuit  was  made  about  two  months  before 
the  Judge  proceeded  to  the  locality,  and  during  the  interval 
the  officials  on  the  spot  were  directed  to  seek  out  and  indict  all 
persons  within  their  bounds  chargeable  with  the  offences  included 
in  ^*  the  points  of  dittay."  Before,  however,  the  Justiciar  him- 
self actually  appeared  upon  the  scene,  the  Justice-Clerk  or  his 
depute  personally  visited  the  district  and  made  up  the  **  porteous  " 
roll  of  those  who  were  indicted,  along  with  a  '^traistis"  list  of 
the  crimes  charged  against  them.  The  next  step  in  the  pro- 
cedure introduces  us  to  the  '^crownaris"  (coroners),  whose  auty 
it  was  to  arrest  and  produce  at  the  trial  all  those  whose  names 
appeared  on  a  copy  of  the  '^porteous"  roll  supplied  to  them. 
The  "  crownar,"  for  we  prefer  the  old  word,  was  in  fact  a  cross 
between  a  procurator-fiscal  and  a  policeman,  an  amphibious  kind  of 
being,  whose  existence  troublous  times  justified,  but  whose  com- 
bined functions  a  more  advanced  state  of  society  was  certain 
to  terminate. 

We  have  now  the  spectacle,  say,  of  southern  Scotland 
awaiting  the  Ayres.  All  is  in  preparation  —  the  expectant 
Sheriff  some  months  before  had  joyfully  filled  up  his  draft 
of  the  *' porteous,"  crowding  in  as  many  names  of  personal, 
familv,  or  feudal  enemies  as  occur  to  his  excited  imagination; 
the  tfustice- Clerk  has  been  and  gone,  after  looking  through  the 
list,  and  perhaps  touching  up  one  or  two  old  foes  on  his  own 
account;  the  "crownar"  has  had  the  run  of  the  countryside,  and 
swept  the  accused  bv  shoals  into  the  miserable  dens  assigned  to 
them,  happy  to  think  his  task  is  done ;  the  prisoners  lie  securely 
lodged  in  the  damp  dungeons  which  passed  for  jails  in  those  days, 
Here  is  no  lack  of  business  to  occupy  the  time  of  the  '*  King^s 
-i "  when  he  shall  appear.    At  last,  just  before  the  great 
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official  arrives,  there  comes  In  haste  a  messenger  sent  before  him 
"  to  gar  provvde  for  the  justis  costis,"  and  the  Sherifif  was  made 
to  see  that  all  was  ready,  and  disburse,  as  he  does  in  England 
to  this  day,  all  the  necessary  money. 

Some  of  the  entries  in  the  Lord  High  Treasurer's  accounts, ' 
however,  show  that  the  Justiciar,  and  the  Lords  with  him,  some- 
times disbursed  their  own  expenses,  obtaining  afterwards  repay- 
ment ;  thus,  in  1492,  we  find  entered — 

*'Item  the  exspencis  maid  be  my  Lord  of  Abirdene  and 
myself  at  tlie  tvme  of  the  last  Justis  Ayre  haldin  at  Launerik, 
(juhen  al  the  Lordis  maid  thare  awin  exspencis,  £26,  13s.  4d. 
Item  to  ramembir  the  Chauslaris  costis  and  the  Justis  ar  put  in 
the  exstreyt  of  tlie  Justis  ayre  of  Ayre.".  .  . 

Sometimes  the  treasurer  paid  a  portion,  and  the  Slieriff  the 
rest,  thus : — 

'^  Item  the  hayl  exspencis  of  the  Justis  ayre  of  Stirling  maid 
he  al  the  Lordis  exstendis  to  £44,  2s.  2d.,  the  Justis  Clerk 
nocht  beand  specif iit,  bot  thare  lugein  alanerly,  and  of  the  said 
exspencis  layd  down  and  payt  be  the  thesaurare,  £17,  16s., 
and  be  the  schirra  payt  the  remanent." 

Finally,  there  comes  the  J  usticiar,  with  Justice-Clerk  and  Justice- 
Clerk  Depute,  but  not  alone,  or  with  a  single  judicial  colleague  as 
at  present,  for  he  had  always  two  fiscal  assessors,  termed  *'  lords 
componitors "  of  Exchequer,  the  Lord  High  Treasurer  usually 
being  one,  and  these  officers  fixed  the  amount  of  all  the  pecuniary 
penalties  imposed  by  the  Justiciar,  quite  in  accordance  with  the 
idea  then  prevalent  by  which  the  circuit  was  an  important 
source  of  revenue  to  the  Crown.  The  Lord  Chamberlain  also, 
it  appears  from  the  accounts,  was  sometimes  one  of  the  digni- 
taries of  these  J  ustice  Ay  res. 

It  may  perhaps  be  supposed  that  this  picture  is  overdrawn,  but 
the  records  of  enactments  against  illegal  proceedings  on  the  part 
of  the  officials  sufficiently  bear  out  what  has  been  said.  What, 
for  example,  could  be  more  significant  than  the  Act  of  1449? 
There  the  Justice-Clerk  is  ordained  not  to  reveal  to  any  person 
**  his  action "  or  to  "  translate  any  action  otherwise  than  it  was 
given  him,"  showing  that  these  officials  were  in  the  habit  of 
taking  the  accused  into  their  confidence  and  tampering  with  the 
charges,  no  doubt  for  a  due  consideration.  Again,  there  is  a 
prohibition  against  changing  names  one  for  another,  or  putting 
any  persons  out  of  the  roll  without  command  of  the  king  or  the 
council.  This  indicates  that  at  least  it  had  been  a  practice  quietly 
to  insert  the  name  of  an  innocent  person  in  place  of  a  guilty  one, 
or  simply  to  avoid  a  trial  for  a  friend  by  the  expedient  of  deli- 
berately omitting  his  name  from  the  list  of  persons  presented  for 
trial.  In  the  same  year  it  was  enacted  that  in  cases  of  "  master-Au 
f  al  theft,"  where  the  Justiciar  could  not  enforce  the  law,  he  was 
to  "  verify  the  king  thereof,"  so  that  a  remedy  might  be  speedily 
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foand,  '*  and  than  the  king  sal  provide  with  his  secret  connsal  in 
al  hast  remede  tharfor." 

{To  he  conHnuetl) 


SINGLE-MEMBERED  CONSTITD'ENCIES. 

As  the  general  election  approaches  political  feeling  rises,  and 
public  interest  is  directed  to  its  result  While  this  is  so^  however, 
people  still  discuss  the  questions  of  the  extension  of  the  franchise 
and  the  rearrangement  of  the  constituencies.  Not  with  the  same 
zeal  as  these  questions  excited  last  year,  for  the  people  are  not 
now  excited  about  them,  but  still  all  interest  in  the  matter  has 
not  yet  died  away.  We  cannot  help  thinking  that,  as  regards  the 
question  of  redistribution  at  any  rate,  it  is  still  discussed ;  because 
the  Seats  Act  carried  out  a  new  principle,  and  one  that  was  com- 
paratively little  debated  in  Parliament  or  in  the  country.  It 
introduced  the  principle  of  single-membered  constituencies.  No 
doubt  when  the  Bill  to  efiFect  this  was  introduced,  one  member  of 
the  Government  felt  it  to  be  his  duty  to  resign,  and  Sir  John 
Lubbock  and  others  stated  their  objections  to  it,  and  propounded 
their  rival  scheme  of  proportional  representation.  But  all  the 
same  the  public  did  not  take  the  interest  in  the  question  that  its 
importance  would  seem  to  demand.  This  is  perhaps  owing  to  the 
objection  of  the  British  public  to  discuss  speculative  questions,  or 
perhaps  they  were  really  not  much  interested  in  the  matter,  and 
provided  they  got  the  household  franchise  extended  to  the  counties, 
they  were  content  to  leave  the  scheme,  whereby  they  gave  expres- 
sion to  their  opinions,  to  their  political  leaders.  And  yet  it  is  a 
question  that  deserves  consideration.  It  is  one  thing  to  give  all 
householders  votes,  and  it  is  another  thing  to  see  that  their  opinions 
are  all  fairly  represented.  In  one  view  it  is  always  idle  to  question 
the  principle  ot  a  newly  passed  statute.  The  time  of  discussion 
has  gone  by — and  people  desire  to  see  it  in  operation — ^but  before 
the  question  fades  from  the  public  mind,  or  pales  before  the  excite- 
ment of  the  election,  it  will  not  be  uninteresting  to  call  attention 
to  the  present  arrangement  of  the  constituencies,  and  consider 
why  it  was  adopted.  A  very  clear  account  of  singled-membered 
constituencies  has  been  given  in  Sir  John  Lubbock's  work  on 
BeprtstiUation^  published  in  the  Imperial  Parliament  series.  This 
book  also  contains  an  account  of  the  other  schemes  for  represent- 
ing public  opinion.  As  the  question,  however,  is  settled,  it  is  of 
no  practical  importance  to  discuss  the  merits  of  the  other  schemes 
of  *'  scrvHn  de  lisU  "  or  **  proportional "  representation.  But  it  is 
interesting  to  be  able  to  understand  what  may  be  the  result 
Htically  of  the  new  arrangement.  To  be  able  to  do  this  fully 
other   plans    must    be    understood.      This  would    not  be 
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necessary  if  the  country  had  had  practical  experience  of  the 
present  arrangement.  Bat  it  is  a  i^ew  departare.  After  the 
election  statistics  will  perhaps  be  collected,  and  it  can  then  be 
seen  how  many  Liberal  and  Conservative  votes  were  given,  and  if 
the  House  of  Commons  represents  the  relative  strength  of  the 
two  parties.  For  it  is  the  aim  of  all  representation  te  do  this. 
Formerly  this  was  really  the  case,  and  it  was  generally  supposed 
that  the  dififerent  sizes  of  the  constituencies  practically  allowed 
for  the  representation  of  all  the  different  interests  in  the  country. 
We  do  not  refer  to  the  question  as  to  whether  the  people  formerly 
were  represented  or  not,  but  taking  the  electors  at  any  time. 
Parliament  fairly  represented  their  views.  When  household 
franchise  was  extenaed  to  the  counties  some  change  was  of 
course  necessary.  The  great  objection  of  the  Conservatives  was 
that  the  Liberal  Government  did  not  announce  any  plan  when 
they  introduced  their  Bill.  If  we  could  imagine  the  country  with 
the  extended  franchise  and  the  old  arrangement  of  seats,  we 
would  have  an  idea  of  as  bad  a  scheme  as  it  was  possible  to  have. 
Another  plan  would  have  been  to  have  rearranged  the  seats  as 
they  are  now,  but  without  dividing  them.  This  plan,  however, 
would  not  have  been  popular.  Liverpool  has  now  nine  members 
and  Olasgow  has  seven.  It  would  not  have  done  to  have  given  an 
elector  in  such  places  as  these  nine  or  seven  votes.  Formerly, 
when  these  places  had  each  three  members,  an  elector  had  only 
two  votes.  JBut  it  would  have  been  difficult  to  have  arranged  this 
plan  for  constituencies  returning  seven  or  nine  members.  At  least 
such  a  plan  would  never  have  been  popular,  for  the  minority  would 
always  be  represented  unless  it  were  very  small.  It  would,  in  fact, 
have  given  the  minority  an  unfair  advantage.  Again,  the  scheme 
known  as  the  "  single  transferable  vote  "  is  complicated.  It  seems 
an  excellent  plan,  and  in  a  large  constituency  it  would  accurately 
represent  the  proportions  in  which  the  two  parties  stood,  and  it 
would  have  given  the  minority  its  full  say.  it  is  still  difficult  to 
say  why  it  was  never  popular.  The  leaders  of  neither  party, 
however,  ever  viewed  it  with  favour,  and  somehow  it  was  never 
considered  as  "within  the  range  of  practical  politics."  It  was 
advocated  by  men  of  great  ability,  and  may  perhaps  yet  be 
adopted.  If  ever  manhood  suffrage  is  adopted,  some  plan  of  pro- 
portional representation  would  be  almost  necessary.  However,  it 
has  not  been  adopted,  and  the  plan  of  single-membered  con- 
stituencies has  been.  This  plan  has  much  to  recommend  it.  It  is 
simple.  All  experience  would  seem  to  point  to  its  being  successful 
in  representing  the  two  parties  fairly.  Somehow  or  other,  Liberals 
are  a  majority  in  one  place  and  Conservatives  in  another.  Scot- 
land is  Liberal  on  the  whole,  the  southern  half  of  England  is 
Conservative,  and  in  Ireland  also  parties  are  regulated  by  local 
divisions.  Ulster  is  peopled  with  Orangemen,  ana  the  remaining 
portion  of  the  island  for  the  most  part  with  Home  Bulers.    Again, 
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in  large  towns  the  east  end  is  likely  to  be  Liberal,  and  the  west 
end  is  inclined  to  be  Conservative.  In  places  where  parties  are 
pretty  equally  divided,  an  energetic  minority  might  by  organiza- 
tion outvote  a  less  energetic  majority,  so  the  majority  w^ill  always 
require  to  be  energetic  to  retain  its  position.  Besides  this,  the 
leaders  of  both  parties  favoured  this  plan,  and  each  party  expects 
to  gain  advantage  by  it.  At  the  same  time  it  is  open  to  the 
objections  that  if  a  minority  be  small  it  will  have  no  representa- 
tion,  and  if  parties  are  equally  balanced  it  will  depend  on 
where  they  live  as  to  which  party  will  be  in  power.  These 
are,  however,  objections  which  it  is  expected  experience  will 
prove  to  be  without  substance;  schemes  could  be  easily  pre- 
pared that  would  show  how  a  minority  of  the  whole  electors  of 
the  country  might  return  the  majority  of  the  House  of  Commons. 
Such  things  ns  this  might  happen,  but  no  one  dreads  them^  as  no 
House  of  Commons  so  elected  could  be  very  powerful  There 
lire  also  other  objections  mentioned  by  Lubbock.  It  is  said  there 
will  be  a  temptation  to  unfairness  in  the  determination  of  the 
boundaries  ot  the  new  constituencies — that  there  will  be  a 
necessity  to  constantly  change  the  electoral  area  as  population 
changes  from  one  place  to  another — that  the  parliamentary  area 
will  necessarily  be  changed  from  the  municipal  area — that  the 
increase  of  local  areas  is  in  itself  a  mistake,  as  it  tends  to  weaken 
local  feeling — that  the  choice  of  the  electors  will  be  restricted — 
tliat  a  member  will  have  to  make  increased  efforts  to  retain  his 
seat — that  this  may  lead  to  bribery,  and  that  eminent  men  may  feel 
less  inclined  than  formerly  to  enter  public  life.  This  is  a  somew  hat 
formidable  list  of  objections.  No  one  suggests  that  they  are  not 
of  weight,  and,  as  in  the  other  class  of  objections,  it  is  experience 
alone  that  will  dispel  them.  They  do  not,  however,  apply  equally 
to  counties  and  burghs.  Very  few  of  them  can  apply  to  counties. 
Population  no  doubt  changes,  and  this  Act  is  not  final,  but  people 
don't  expect  finality  as  they  did  at  the  time  of  the  first  Eeform 
Act.  The  increase  of  local  areas  may  be  unfortunate,  but  it 
can't  be  stated  as  a  serious  objection  to  the  new  arrangement.  In 
burghs  it  is  a  serious  objection  to  have  to  separate  the  municipal 
from  the  Parliamentary  area,  and  we  should  think  that  a  member 
for  a  division  of  a  burgh  will  not  likely  be  able  to  say  that  he  has 
a  secure  seat.  He  will  not  be  able  to  create  any  "  local "  feeling 
in  his  favour.  He  must  depend  almost  wholly  on  his  political 
reputation.  His  electors  will  reside  in  his  division,  but  the  other 
citizens  will  be  passing  through  it  every  day ;  and  even  when  he 
addresses  a  public  meeting  he  can  never  tell  whether  he  is 
addressing  electors  or  non-electors.  The  other  objections  do  not 
seem  very  formidable.  It  cannot,  for  instance,  be  said  that 
boundaries  have  been  unfairly  determined.  But  on  this  question 
of  single-membered  constituencies  the  experience  of  Scotland 
"ht  to  be  of  some  importance.     Practically  it  has  always  been 
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in  operation  here,  for  with  the  exception  of  Edinbnrfjh,  Glasgow, 
and  Dundee,  all  the  seats  have  always  been  single-mernbered  con- 
stituencies.   In  fact,  none  of  the  objections  we  have  just  been 
discussing  can  be  said  to  apply  with  any  great  force.     County 
constituencies  have  been  very  little  changed.     None  have  been 
•  disfranchised  on  account  of  want  of  population,  or  for  any  other 
reason,  and  additional  members  have  been  given  to  those  that 
have  increased  in  population.      Popular  members,  too,  have  re- 
presented their  constituencies  in  successive  Parliaments.    It  will 
be  in  divided  burghs  and  not  in  divided  counties  that  the  new 
scheme  will  fail  if  it  do  fail.     Even  here,  however,  people  are  not 
without  experience,  for  London  has  been  practically  composed  of 
divided    burghs.      There   are    the   City,  the    Tower    Hamlets, 
Hackney,  etc.,  and  these  different  places  have  always  returned 
members,  and  the  electors  all  live  in  the  metropolis.     Besides  this, 
we  are  accustomed  to  groups  of  burghs,  such  as  the  Ayr  burghs. 
These  groups  are  the  converse  of  a  divided  burgh,  and  somehow 
or  other,  though  they  are   indefensible  in  theory,  they  do   not 
appear  to  differ  from  other  constituencies,  and  why  should  not  a 
division  of  a  burgh?     A  member,  for  instance,  representing  a 
group  may  not  be  as  secure  in  his  seat  as  a  member  representing 
an    ordinary  county  constituency,  but    still  we  often    see  such 
members  often  re-elected.     On  the  whole,  every  one  may  be  con- 
gratulated that  the  principle  of  single-membered  constituencies 
has   been  adopted.    No  doubt  the  seats   may  have  to    be   re- 
arranged some  time  in  the  distant  future  when  population  will 
have    changed.      As    we    have    already  remarked,   the  present 
arrangement  does  not  profess  to  attain  finality.    But  the  question 
of  the  re-arrangement  of  the  present  constitu<»ncies  may  safely  be 
relegated,  along  with  the  question  of  the  number  of  votes  an 
elector  ought  to  have,  to  that  time  that  may  come  when  Parlia- 
ment will  be  asked  to  grant  manhood  suffrage.     While  the  new 
Redistribution  Act,  however,  introduces  single  -  membered  con- 
stituencies,  it   ought  to  be   added  that  there    are   still    some 
exceptions  to  the  plan.    University  representation  has  not  been 
altered,  and  burghs  that   formerly  returned    two  members,  and 
which   have  not  had  their  boundaries  altered  by  the  Act,  also 
remain  as  before.     University  seats  stand  in  a  peculiar  position, 
and  it  is  no  wonder  they  have  not  been  affected.     It  is  curious, 
however,  that  burghs  which  returned  two  members  have  been 
spared.     Counties  have  all  been  split  up,  but  burghs  with  two 
members  have  been  spared.     It  is  also  very  curious  to  notice  that 
burghs  that  formerly  returned  one  member,  and  now  return  two, 
are  divided.    Aberdeen  is  the  only  burgh  in  this  position  in  Scot- 
land.    It  has   been  divided   into  two  divisions.     Dundee  is  the 
only  burgh  in  Scotland  that  formerly  returned  two  members  and 
has  been  unaffected  by  the  recent  Act.     It  therefore  remains 
undivided.    No  one  desires  uniformity  for  its  own  sake,  and  every 
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one  must  be  glad  to  see  snch  constituencies  as  Dundee — thongli 
why  they  should  be  treated  differently  from  all  others  it  is  not 
exactly  easy  to  see.  There  are  not  many  burghs  like  Dundee, 
and  this  exception  to  the  rule  of  single-membered  constituencies 
is  a  small  one.  People  will  soon  enough  forget  the  old  constitu- 
encies, and  a  few  untouched  constituencies  will  link  the  new  plan 
to  our  old  Parliamentary  history.  The  first  schedule  of  the  Act 
contains  a  list  of  more  than  a  hundred  burghs  that  are  disfranchised. 
This  list  contains  several  burghs  whose  history  would  have 
entitled  them  to  a  better  fate.  But  the  new  plan  was  not 
introduced  in  order  to  have  single-membered  seats,  but  in  order  to 
represent  the  people.  These  burghs  have  not  the  requisite  popu- 
lation, and  therefore  had  to  be  disfranchised.  The  new  plan  does 
not  introduce  equal  electoral  districts,  but  there  is  some  approach 
to  this.  At  any  rate  it  was  not  introduced  from  any  partiality 
for  single  seats  as  a  system,  but  in  order  to  distribute  the  con- 
stituencies as  fairly  as  possible  over  the  whole  country. 
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This  Act  applies  to  Scotland.  To  what  extent  does  it  modify  or 
extend  the  common  law  of  our  country  ?  With  regard  to  indecent 
offences  generally,  it  may  be  remarked  that  there  is  very  little 
general  statute  law  in  Scotland.  The  elastic  powers  of  our 
Supreme  Criminal  Court  have  rendered  the  common  law  sufficient 
for  most  purposes.  Anv  statutes  which  exist  are  old,  and,  with 
the  exception  perhaps  of  one,  in  desuetude.  Brothels  were  regu- 
lated by  1426,  c.  74,  which  provides  that  "  common  women  be  pat 
at  the  utmost  ends  of  the  town,  whei'e  least  perell  of  fire  is/ 
Fornication  was  dealt  with  by  what  Hume  calls  **a  full  and 
anxious  statute  of  James  VI.,"  while  there  is  an  Act  still  in  force 
against  incest.     Large  towns  have  in  recent  years  been  enabled  to 

f[0  beyond  the  Act  of  1426,  by  expelling  objectionable  females 
rom  even  "  the  utmost  ends,"  and  sending  them  to  molest  neigh- 
bouring communities.  The  power,  however,  to  do  this  is  not 
conferred  by  statutes  of  general  application,  but  by  local  Police 
Acts. 

In  England  the  case  is  difTerent.  Accordingly  we  find  that  the 
Act  which  we  are  at  present  considering  partially  repeals  one  recent 
statute,  and  the  whole  of  another.  An  illustration  of  the  difference 
between  the  two  countries  is  afforded  by  the  fact  that  whereas  in 
England  it  became  necessary  to  assist  the  legal  definition  of  rape 
by  an  Act  of  Parliament,  in  Scotland  we  have  arrived  at  a  similar 
definition  by  the  aid  of  our  judges  alone. 

The  first  part  of  the  Criminal  Law  Amendment  Act  relates  to 

Erocuration.    Now,  there  seems  to  be  authority  for  holding  that 
y  the  common  law  of  Scotland  such  an  offence  might  be  inmcted. 
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In  one  case,  not  very  ancient,  the  late  Lord  Moncreiff  remarked : 
*'  If  a  house  is  set  up  for  the  open  and  avowed  purpose  of  enticing 
young  women  to  their  ruin,  can  it  be  doubted  that  the  parties  so 
offending  might  be  prosecuted  criminally  1 "  The  abduction  of  a 
woman  is  certainly  an  offence  at  common  law,  and  under  the  old 
statute  of  1612,  c.  4. 

Under  section  2  of  the  new  Act  two  offences  are  set  forth,  viz., 
the  procuring,  or  attempting  to  procure,  any  woman  under  twenty- 
one  years  of  age  for  the  purpose  of  having  unlawful  connection, 
and  the  procuring,  or  attempting  to  procure,  as  a  common  prostitute, 
any  woman,  mth  regard  to  this  last  offence,  it  will  be  observed 
that  age  does  not  enter  as  an  element  into  the  case.  The  punish- 
ment  of  both  offences  is  limited  to  two  years'  imprisonment. 

Section  3  illustrates  a  difference  between  our  law  and  that  of 
England.  It  relates  to  the  procuring  the  defilement  of  a  woman 
by  threats  or  fraud,  or  administering  drugs.  Now  there  is  good 
authority  for  holding  that  by  our  law,  connection  with  a  woman 
while  under  the  influence  of  drugs,  administered  for  the  purpose 
of  overcoming  resistance,  amounts  to  the  crime  of  rape,  and  is 
therefore  a  far  greater  offence  than  the  mere  misdemeanour  set 
forth  here,  and  liable  at  the  most  to  two  years'  imprisonment.  As, 
however,  under  section  16,  this  Act  does  not  exclude  the  operation 
of  common  law,  it  will  still  be  competent  for  the  Scottish  prose- 
cutor to  indite  such  an  offence  as  an  act  of  rape.  Clearly  the 
offences  dealt  with  under  this  section  ought  to  have  been  declared 
felonies.    They  are  abominable  in  the  extreme. 

Section  4  deals  with  the  case  of  young  girls.  By  our  law, 
intercourse  with  any  girl  under  twelve  years  of  age  is  iield  to  be 
rape.  By  that  of  England  the  age  is  filxed  at  ten ;  but  intercourse 
with  a  girl  above  ten  and  under  twelve  is  a  statutory  felony, 
punishable  with  penal  servitude.  The  effect  of  the  recent  Act  is 
to  fix  the  age  at  thirteen  for  both  countries.  If,  therefore,  the 
\ictim  is  under  twelve,  a  Scottish  prosecutor  may  indite  either  for 
rape  at  common  law,  or  for  the  statutory  offence,  which  may, 
however,  be  punished  with  equal  severity.  If  she  is  between  tne 
age  of  twelve  and  that  of  thirteen,  then  the  indictment  will  rest 
upon  statute  alone.  The  last  clause  of  section  4  will  create  a 
further  distinction.  It  has  been  decided  in  this  country  in  the 
case  of  Fraser  ( Arkley,  280),  after  full  argument,  and  by  elaborate 
judgment,  that  to  personate  a  womairs  husband,  or  to  take 
advantage  of  her  when  asleep,  does  not  amount  to  rape ;  but  that 
it  is  a  criminal  offence  which  our  judges  felt  no  difficulty  in 
punishing*  In  England  the  question  seems  to  have  raised  diffi- 
culties, now  set  at  rest  by  the  provision,  *'  Whereas  doubts  have 
been  entertained  whether  a  man  who  induces  a  married  woman  to 
permit  him  to  have  connection  with  her  by  personating  her  husband 
18  or  is  not  guilty  of  rape,  it  is  hereby  enacted  and  declared  that 
any  such  offender  shall  be  deemed  to  be  guilty  of  rape."    Here, 
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therefore,  is  one  case  of  "  a  false  representation/'  which  may  be 
punished  more  severely  than  by  the  two  years'  imprisonment 
provided  by  section  3.  But  observe  that  when  the  woman  is 
unmarried,  and  has  been  violated  dnrin/;  sleep,  the  ofFence  will  be 
one  at  common  law,  punishable  in  Scotland  upon  the  principles 
laid  down  in  several  cases. 

Section  5  introduces  what  is  entirely  new.  Any  person  who 
has,  or  attempts  to  have,  intercourse  with  a  pirl  above  thirteen 
but  under  sixteen  years  of  age,  may  be  punished  with  imprisonment 
not  exceeding  ten  years.  The  prosecution  must  be  commenced 
within  three  months  after  the  commission  of  the  offence,  and  if 
the  accused  had  reasonable  cause  to  believe  that  the  girl  was  above 
the  age,  this  will  form  a  good  defence.  Again,  intercourse,  or 
attempts  at  intercourse,  with  a  female  idiot,  "  under  circumstances 
which  do  not  amount  to  rape,  but  which  prove  that  the  offender 
knew  at  the  time  of  the  commission  of  the  offence  that  the  woman 
or  girl  was  an  idiot  or  imbecile,"  is  made  an  offence  punishable 
with  imprisonment.  How  will  this  work  in  Scotland?  By  our 
common  law,  every  act  of  intercourse  with  an  idiot  amounts  to  rape, 
as  an  imbecile  is  incapable  of  giving  consent  to  the  act.  Apparently 
it  will  be  competent  for  the  prosecutor  simply  to  ignore  this  section 
altogether. 

Under  section  6  it  is  felony  to  keep  in  a  house  for  immoral 
purposes  any  girl  under  the  age  of  thirteen,  and  a  misdemeanour 
when  the  girl  so  kept  is  between  the  age  of  thirteen  and  sixteen. 
There  are,  in  fact,  various  very  wise  provisions  relating  to  houses 
of  ill  fame.  In  particular  we  would  refer  to  section  8,  which  is 
intended  to  strike  at  the  root  of  a  great  evil.  Unfortunate 
girls  have  been  detained  in  brothels  under  the  threat  that  if  they 
leave  they  will  be  prosecuted  for  the  theft  of  the  wearing  apparel 
lent  to  them.  But  now  no  legal  proceedings  can  be  instituted 
for  the  removal  of  snch  apparel,  and  the  mere  threat  of  such 
proceedings  is  held  to  amount  to  an  act  of  detention,  punishable 
with  impnsonment. 

Under  section  10  a  power  of  search  is  conferred  upon  maps- 
trates ;  while  under  section  13  the  power  to  suppress  brothels, 
presently  possessed  by  the  authorities  in  most  large  towns,  is  made 
general,  and  the  landlords  as  well  as  the  managers  of  such  places 
may  be  punished  by  fine  or  imprisonment. 

This  Act  has  introduced  two  not  unimportant  changes  in  the 
English  law  of  evidence.  It  renders  it  necessarj%  in  so  far  as 
the  statute  is  concerned,  that  the  testimony  of  one  witness,  in 
order  to  warrant  a  conviction,  should  "  be  corroborated  in  some 
material  particular.^'  Again,  the  evidence  of  a  child  too  young  to 
be  sworn  may  be  accepted  if  the  witness  is  of  sufficient  intelligence, 
and  understands  the  duty  of  speaking  the  truth.  In  Scotland  it 
is  hardly  necessary  to  say  we  have  always  insisted  upon  the 
•^boration  of  one  witness,  nor  have  we  exhibited  so  slavish  and 
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foolish  a  reverence  for  oaths  as  to  reject  the  most  important 
testimony  of  children  of  tender  years. 

Another  novelty  will  alter  the  common  law  of  both  countries. 
The  prisoner,  or  the  husband  or  wife  of  the  prisoner,  may  be  a 
competent,  but  not  compellable,  witness  at  the  trial. 

The  Scottish  lawyer  will  be  startled  by  the  latitude  given  to  the 
jary  under  section  9.  In  any  trial  for  rape  or  felon^^  committed 
against  girls  under  thirteen,  the  jury  are  to  be  entitled  to  find 
the  prisoner  guilty  under  other  sections  of  the  statute,  although 
they  may  acquit  him  of  the  precise  offence  libelled.  Thus,  suppose 
a  mail  is  indicted  under  section  4  for  intercourse  with  a  girl  alleged 
to  be  under  thirteen,  and  it  appears  in  the  course  of  the  evidence 
that  the  girl  was  really  between  the  ages  of  thirteen  and  sixteen, 
at  common  law  the  prisoner  might  claim  a  verdict  in  his  favour, 
but  under  section  9  the  jury  are  at  liberty,  while  they  acquit  him 
of  the  felony,  to  convict  him  of  the  misdemeanour  defined  in 
section  5,  although  this  offence  was  not  set  forth  in  the  indict- 
ment.    Such  a  provision  is  of  rather  doubtful  expediency. 

It  would  rather  appear  that  section  18  does  not  apply  to 
Scotland.  It  allows  the  costs  of  prosecution  in  the  case  of 
statutory  misdemeanours  or  indecent  assaults  to  be  awarded  in  the 
same  manner  as  in  cases  of  felony.  Kow,  we  know  nothing  here 
of  expenses  being  given  in  any  prosecution  for  a  serious  criminal 
offence. 


AT    ASSIZES. 


A  SKETCH  ON  THE   CIVIL   SIDE. 


Of  all  the  pleasant  places  that  are  studded  throughout  England, 
commend  us  to  the  "  ever  faithful  city,"  beautiful  Worcester,  as 
the  model  of  an  Assize  town.  With  its  vast  cathedral,  ancient 
even  in  the  davs  when  King  John  was  laid  to  rest  therein,  its 
queenly  river,  its  broad,  grassy  race-course,  its  old  rookeries,  its 
modem  factories,  it  combines  in  an  unusual  degree  the  excellences 
of  the  past  and  the  present;  and  when  we  add  to  these  attractions, 
an  abundance  of  good  hotels  and  Assize  courts,  large  and  well 
ventilated,  it  may  be  easily  understood  why  we  are  speeding  our 
way  down  there  this  morning  to  attend  Assize.  Dirty  Stafford  is 
nearer  to  our  own  district,  but  there  the  calendar  is  alwavs 
crowded,  the  courts  are  not  fit  to  breathe  in^  and  the  hotels 
beneath  contempt. 

Arrived  at  Worcester,  we  find  ourselves  ahead  of  the  judges, 
whose  train  is  half  an  hour  late,  and,  as  nothing  can  be  done  till 
they  arrive,  we  secure  our  quarters  at  the  **  Hop-pole,"  and  stroll 
down  to  the  cathedral,  to  which  we  know  the  judges  will  straightway 
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proceed,  both  their  lordships  being  true  sons  of  the  Church,  and 
sure  to  attend  the  Assize  sermon.  Half  an  hour  quickly  passes 
in  the  familiar  aisles,  and  then  we  hear  the  blare  of  trumpets 
outside,  the  great  doors  swing  slowly  open,  the  organ  peals  out  the 
National  Anthem,  and  Her  Majesty's  judges,  in  all  tne  pomp  and 
ceremony  of  State,  accompanied  by  the  High  Sheriff  and  his  crew, 
pass  up  the  broad  nave,  enter  their  stalls  in  the  choir,  and  morning 
service  begins.  After  the  Te  Deum  and  the  anthem  we  make  oar 
escape,  having  no  mind  to  listen  to  the  string  of  platitudes  which 
some  reverend  and  rusty  canon  is  about  to  inflict  on  his  unfortunate 
audience.  We  repair  to  the  Shire  Hall,  and  pass  the  time  in 
badinage  with  our  confreres  already  there,  till  at  last  the  judges 
come  from  church,  go  on  the  bench,  and  "  open  the  commission,'* 
a  mystic  ceremony  performed  with  much  antique  solemnity,  and 
supposed  to  be  essential  to  the  validity  of  all  the  proceedings  at  the 
Assize.  No  sooner  is  the  commission  opened  than  the  minor  officials 
begin  business,  and  we  are  at  liberty  to  enter  our  cases.  After  a 
little  delay  we  get  our  cause  favourably  placed  on  the  list,  and  we 
have  next  to  deliver  briefs.  Mr.  Matthews,  Q.O.,  whom  we 
have  taken  the  precaution  to  ret-ain  two  months  ago,  lodges  as 
usual  in  the  quiet  abode  of  the  Widow  Dunn  (all  hotels  are,  or 
were,  at  the  time  of  which  we  are  speaking,  tabooed  to  the  barris- 
ters on  circuit),  and  there  we  deposit  his  bulky  brief,  with  its 
little  endorsement : — 

Mr.  Matthews,  Q.C.,     ....        50  quas.* 
Consult*n, 5  quas. 

55  quas. 

With  you : 

Mr.  Dryasdust, 
Mr.  Pepperemwell. 

The  other  briefs  vary  only  in  the  lesser  amount  of  the  fees  marked 
thereon,  and  are  similarly  left  at  the  le-arned  gentlemen's  respective 
lodgings,  and  now  we  are  free  for  the  day.  Mr.  Matthews  is 
expected  down  about  six  o'clock  in  the  evening,  and  before  the 
morning  he  will  have  to  read  perhaps  a  dozen  bnefs,  one  or  two  of 
which,  Tike  our  own,  may  consist  ot  150  pages  of  closely  written 
matter,  and  involve  much  analysis  of  aates  and  facts.  To  a 
stranger,  the  rapidity  of  apprehension,  which  the  English  system 
of  instructing  counsel  at  the  last  moment  produces  in  the  average 
barrister,  seems  almost  incredible ;  but  there  is  an  equally  striking 
result  flowing  from  the  division  of  the  profession  into  two  branches 
which  is  not  so  obvious  to  outsiders,  but  must  be  well  known  to  all 
who,  as  solicitors,  have  had  the  task  of  preparing  cases  for  trial 
and  have  subsequently  heard  them  tried.     It  is  this — that  very 

*  *'  Qnas,'*  goineasr 
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seldom  indeed  do  counsel  presetit  and  handle  a  case  in  the  manner 
and  from  the  point  of  view  anticipated  by  the  solicitor.  The 
bringing  a  new  mind  to  bear  upon  his  case  almost  always  results 
in  the  case  being  placed  in  a  fresh  light,  in  the  discarding  of  a 
host  of  minor  pomts,  and  in  the  battle  being  lost  or  won  on  the 
real  hinges  of  the  matter.  The  solicitor's  careful  mind  has  pro- 
vided for  every  contingency,  and  prepared  every  detail,  and  nad 
he  to  argue  his  case  himself  he  would  be  far  more  prolix,  and 
consequently  less  forcible,  than  the  barrister.  This  is,  we  think, 
the  true  advantage  of  the  English  dual  system,  and  we  are  bound 
to  say,  after  some  experience  on  the  American  plan,  that  we  still 
give  the  preference  to  the  old  way. 

But  we  must  not  longer  digress.  Let*us  imagine  the  afternoon 
and  night  past,  and  the  dav  of  actual  work  arrived.  Consultation 
is  fixed  for  half-past  eignt  sharp  at  our  leader's  chambers,  and 
there  accordingly  we  go  and  meet  Mr.  M.  and  his  two  juniors. 
The  keen,  hard  lawyer  receives  us  with  dignified  courtesy.  He 
says  little,  and  the  consultation  does  not  last  ten  minutes,  but  we 
have  had  sufficient  experience  of  counsel  to  know  from  the  little 
he  does  say  that  he  has  read  his  brief,  a  thing  by  no  means  to  be 
taken  for  granted.  Mr.  Pepperemwell,  a  pert  little  dandy  with  an 
eyeglass,  evidently  stayed  too  late  at  the  county  ball  last  night, 
and  has  seen  nothing  of  his  brief,  except  the  outside,  but  by  the 
time  the  case  is  called  he  will  have  picked  up  enough  to  vigorously 
cross-examine  one  or  two  weak  witnesses  on  the  other  side,  and 
this  is  all  we  expect  from  him.  As  for  Dryasdust,  a  reliable 
thorough  old  lawyer,  not  showy,  but  true,  he  has  previously  drawn 
the  pleadings,  and  advised  on  evidence,  and  consequently  knows 
the  case  almost  as  thoroughly  as  we  do  ourselves. 

Entering  the  Civil  Bill  Court,  we  find  ourselves  in  a  large  square 
hall,  one  side  of  which  is  occupied  by  the  bench,  whilst  round  the 
other  walls  are  ranged  rows  of  high-backed,  uncomfortable  pewF, 
gradually  descending  as  in  a  class-room.  The  centre  space  or  pit, 
immediately  beneath  the  judge,  is  filled  by  a  large  baize-covered 
table,  round  which  sit  the  members  of  the  bar  in  lively  conversa- 
tion, the  sedateness  of  their  wigs  and  the  vivacity  of  their  counten- 
ances forming  as  odd  a  contrast  as  their  talk,  in  which  racing  and 
law,  politics  and  scandal,  jostle  for  predominance.  As  the  judge's 
door  opens,  silence  instantly  obtains,  and  Manisty,  J.,  a  quiet, 
slow  old  man,  as  yet  blissfully  ignorant  of  the  Aaams-Coleridge 
case,  takes  his  seat  and  begins  work.  In  those  days  Manisty  was 
considered  an  exceptionally  good  lawyer,  but  weak  in  his  apprecia- 
tion of  facts  and  wanting  in  capacity  for  business.  In  an  Appeal 
Court  he  might  have  made  a  reputation — at  nisi  prius  he  was 
lost. 

We  need  not  recapitulate  the  various  proceedings  of  an  Assize 
trial,  which  differs  in  little  but  its  surroundings  from  an  American 
trial  by  jury.    There  is  more  form  and  circumstance  amongst  the 
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Englislimeii,  but  there  is  also  much  more  rapid  despatch  of  busi- 
ness. Everybody  is  in  a  hurry,  for  the  time  allotted  to  the  Assize 
is  quite  inadequate  to  the  proper  trial  of  the  causes  set  down.  Oat 
of  the  sixteen  on  the  list,  probably  seven  or  eight  will  be  tried  out, 
and,  of  the  rest,  some  will  be  settled,  others  sent  to  a  reference, 
and  two  or  three  made  remaTiets  for  Gloucester,  at  which  citr, 
being  the  last  place  in  the  circuit,  the  judges  can  sit  indefinitely 
and  clear  off  the  arrears  of  the  whole  circuit.  This,  of  course, 
applies  only  to  the  civil  business.  On  the  criminal  side,  the  judge 
must  make  a  complete  jail  delivery  before  leaving  each  town,  no 
matter  how  long  it  takes  him  or  how  the  other  appointments  of 
the  circuit  are  deranged. 

As  our  case  is  not  reached  on  the  first  dav,  we  have  still  to  stav 
over,  and,  indeed,  we  are  in  no  very  great  hurry  to  get  away,  for 
we  are  pleasantly  lodged  in  an  old-fashioned,  homeiy  hotel,  and 
there  is  sure  to  be  a  race  meeting,  a  country  cricket  match,  or 
regatta  or  some  kind  of  festival  going  on  at  Assize  time,  not  to 
mention  the  minor  attractions  of  the  theatre,  refreshingly  provin- 
cial, or  the  glee  club.  This  last  institution  deserves  at  least  a 
passing  notice.  From  time  whereof  the  memory  of  man  runneth 
not  to  the  contrary,  the  singing  men  of  the  cathedral  have  been 
accustomed  to  meet  in  a  tavern  once  a  week,  and  there  sing  glees 
and  catches  together.  These  meetings  are  now  held  in  the  large 
hall  of  an  ancient  inn,  and  here,  on  the  usual  night,  the  good 
burghers  of  Worcester  are  wont  to  assemble,  smoking  their  long 
pipes,  drinking  their  clear  red  ale  or  fragrant  whisky,  and  listening 
to  those  cheerful  old  madrigals  and  glees  which  are  the  most  truly 
national  music  England  can  boast,  and  which  seem  never  to  lose 
their  charm.  Long  may  the  good  old  custom  be  kept  up,  not  for 
the  sake  of  gain,  for  not  one  copper  do  the  singers  receive,  but  as 
a  living  mark  of  that  mild  and  tolerant  feeling  which  is  hereditary 
with  the  ecclesiastics  of  Worcester. 

But  the  pleasantest  holiday  must  end.  On  third  and  last  day 
our  case  is  reached,  fairly  well  tried,  and  a  special  verdict  taken. 
The  judge  orders  the  legal  points,  which  are  intricate,  to  be  argued 
before  him  in  London  after  the  circuit  is  closed,  and  suspends  till 
then  the  entering  up  of  iudgments.  This  means  more  brief  s,  more 
fees,  and  considerable  delay,  but,  as  our  client  happens  to  be  a 
corporation,  we  do  not  feel  that  extreme  disgust  at  the  result, 
which  our  friend  Jones,  the  solicitor  on  the  other  side,  vigorously 
expresses.  The  judge  may  be,  as  he  says,  an  old  woman — he  may 
even  be  right  when  he  calls  the  barristers  sharks,  but  our  corns  are 
not  trodden  on,  and  why  should  we  grumble?  Any  way,  the 
Assize  is  over,  and  we  have  only  to  pay  our  reckoning  at  our  inn 
and  go  home. — Central  Law  Journal. 
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THE  MARRIED  WOMEN'S  PROPERTY   ACT. 

Every  married  woman  now 
Can  get  hold  and  dispose  of 

Every  kind  of  property 
That  anybody  knows  of. 

Can  give  by  either  deed  or  will, 
As  tho'  she  were  unmarried ; 

Hindered  by  no  husband,  nor 
By  any  trustee  harried. 

She  can  contract  and  always  bind 

With  every  facility 
Herself  and  separate  estate 

In  equal  liability. 

So  she  can  sue  and  sued  be, 

In  contract  and  in  tort,  sir ; 
You  need  not  join  her  husband, 
As  heretofore  you  ought,  sir. 

And  any  damages  or  costs 

She  haply  may  recover 
Are  all  her  own,  and  not  her  mate's, 

However  much  he  love  her. 

And  any  damages  and  costs 
Against  her  found  whatever, 

Her  separate  estate  shall  pay. 
And  her  dear  husband  never. 

So  every  contract  shall  be  deemed 
Her  separate  property  binding, 

Unless  the  contrary  be  shown 
In  judge  or  jury's  finding. 

Not  only  that  which  at  the  time 
Of  contract  she  possesses ; 

But  also  all  that  she  may  get 
Or  gain  as  time  progresses. 

And  if  she  carry  on  a  trade 
Apart  from  lord  and  master, 

She  always  may  be  bankrupt  made, 
Just  like  a  man — (but  faster  !) 
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Bvidemee  in  Umuual  JbrouL — In  some  recent  cases  in  the 
Courts  at  Boston,  evidence  has  been  offered  in  forms  that  are 
noTel.  Upon  the  trial  of  an  action  in  the  Superior  Court  against 
a  railroad  company  for  the  reooreiy  of  damages  for  personal 
injuries  reoeiTed  by  the  plaintiff  in  consequence  of  the  derailment 
of  a  car  in  which  he  was  riding  a  mounted  skeleton  was  placed 
within  the  railing  of  the  clerk's  desk,  and  this  grim  ^* chalk"  was 
used  by  the  medical  men  f(^  pointing  out  to  the  Court  and  to  the 
experts  the  exact  nature  of  the  injuries  received  by  the  plaintiff. 
This  uncanny  object  became  the  butt  of  irreverent  remarks  by  the 
lawyers  who  dropped  into  the  Court-room  during  the  day ;  the 
thin  and  hungry  look  of  the  new  assistant  clerk  being  commented 
upon. 

An  interesting  point  as  to  the  admissibility  of  evidence  was  also 
raised  in  the  case.  The  injury  complained  of  was  the  dislocation 
of  the  plaintiff's  collar-bone.  The  plaintiff's  medical  experts 
having  testified  that  by  such  dislocation  the  patient's  use  ot  his 
arm  would,  in  the  majority  of  cases,  be  permanently  impaired,  the 
defence  offered  to  produce  three  persons  who  had  suffered  exactly 
similar  injuries,  ana  who  would  demonstrate  to  the  jury  that  their 
recovery  was  complete.    This  testimony  was  excluded. 

In  the  Supreme  Court  there  was  recently  a  hearing  upon  the 
application  of  Henry  E.  Dixey,  the  comedian,  for  an  injunction 
against  the  sinj^ng  of  a  song  which  he  claimed  to  be  an  infringe- 
ment of  his  copyright  in  the  song,  **  It's  English,  You  Know." 
While  Mr.  Dixey  was  upon  the  witness-stand  he  was  asked  by  the 
defendants  counsel  to  sing  the  song;  but  his  own  counsel 
objected.  On  an  appeal  to  the  Court  for  a  ruling  on  the  admissi- 
bility of  this  evidence,  the  defendant  was  allowed  to  ask  for  a 
repetition  of  the  words  of  the  song.  Mr.  Dixey  evidently  did  not 
want  to  sing  the  song,  and  before  he  could  do  so  Judge  Allen  said 
that  a  copy  of  the  words  would  be  more  satisfactory  to  him,  and  a 
recess  was  then  taken  while  Mr.  Dixey  wrote  out  the  words. 
After  the  recess,  Mr.  George  Purdy,  leader  of  the  Boston  Musenm 
Orchestra,  was  called  and  sworn.  He  took  his  violin,  and  placing 
the  score  of  Mr.  Dixey's  song  against  a  directory,  played  the  tune  to 
his  Honour.  The  music  caused  both  the  Court  ana  the  spectators  to 
relax  their  features.  The  other  song,  **  Quite  English,"  was  then 
played  on  the  violin  by  the  witness,  and  the  resemblance  was  so 
close  that  all  recognized  it.  A  score  was  then  presented  of 
''  When  the  Band  begins  to  Play,"  and  that  also  was  rendered  bv 
the  witness.  Mr.  Purdy  did  not  think  that  there  was  anv  resem- 
blance between  the  **  EInglish "  songs  and  ''  When  the  Band 
begins  to  Play,"  at  least  to  the  ear  of  a  musician.  Several  experts 
testified  to  the  similarity  of  the  song,  which  the  plaintiff  sought  to 
have  enjoined,  to  his  own  song.  The  scene  in  the  Court-room 
during  the  rendering  of  the  songs  was  one  not  usual  in  Courts  of 
justice.    The  unwonted  echoes  of  the  music  through  the  Court- 
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house  attracted  a  large  audience,  which  apparently  enjoyed  the 
lively  concert  all  the  more  because  it  was  given  in  Court,  where 
proceedings  are  so  often  wearisome. 

We  recall  a  case  in  which  a  baby  was  offered  in  evidence.  It 
was  a  bastardy  case,  and  the  evidence  was  offered  to  show  a 
likeness  in  features  between  the  baby  and  the  defendant.  The 
witness  was,  however,  considered  too  young  to  testify,  being  only 
three  months  old,  and  so  was  not  allowed  to  appear. 

We  have  recently  met  with  several  interesting  cases  in  which 
dogs  and  other  animals  have  appeared  in  Court  as  witnesses,  and 
have  given  testimony  which  nas  been  decisive  of  the  causes  on 
trial.  The  editor  of  Every  Other  Saturday  delights  in  professional 
stories  and  reminiscences,  some  of  which,  it  is  suspected,  come  to 
him  by  descent  rather  than  purchase.  He  gives  a  traditionary 
story  of  a  scene  which  took  place  in  the  old  Municipal  Court  of 
Boston,  when  Mr.  Austin,  afterwards  Attorney-General  of  the 
State,  was  the  prosecuting  attomev  for  Suffolk  County.  A  man 
had  been  indicted  for  stealing  a  large  Newfoundland  dog,  which 
was  produced  in  Court,  and  to  the  ownership  and  identity  of  which 
the  evidence  on  the  part  of  the  prosecution  was  positive.  The 
defendant  claimed  the  dog  as  his  own,  and  in  the  course  of  the 
trial  he  cried  out  to  the  dog,  who  was  standing  near  the  jury, 
"  Bose,  my  boy,  roll  over."  Down  went  the  dog,  with  a  cry  of 
recognition,  to  the  amazement  of  Judge  Thatcher,  and  the  amuse- 
ment of  everybody  else.  A  verdict  oi  acquittal  was  rendered,  and 
the  prisoner  carried  off  the  dog  amidst  the  shouts  of  the 
multitude. 

Lord  Eldon  used  to  tell  of  a  case  which  was  brought  before 
him,  when  he  was  Chief  Justice  of  the  Common  Keas,  for 
the  recovery  of  a  stolen  dog.  There  was  a  great  deal  of  evidence ; 
and  the  dog,  a  large,  fierce-looking  animal,  was  brought  into 
Court.  The  case  was  in  doubt,  when  a  woman  came  forward  and 
said  she  thought  she  could  say  something  that  would  decide  the 
case.  She  was  sworn,  and  said :  ^'  Come,  Billy,  come  and  kiss  me." 
The  dog  instantly  put  his  paws  around  her  neck  and  saluted  her. 
She  had  brought  up  the  animal.  This  decided  the  case.  "  But 
when  I  was  summmg  up,"  said  Lord  Eldon,  ''the  defendant 
incautiously  said  in  my  hearing,  '  the  damages  cannot  be  great, 
and  them  I  will  pay;  but  the  dog  I  am  determined  they  shall 
not  have.'  I  observed  upon  this  to  the  jury,  and  told  them  that, 
if  they  were  satisfied  that  the  dog  belonged  to  the  plaintiff,  they 
mi^ht  ^ve  any  amount  of  damages  they  pleased,  after  what  they 
had  heard  from  the  defendant.  Upon  this  the  defendant  got 
frightened,  and  consented  to  give  up  the  dog." 

Another  story  is  given  in  the  same  journal  which  is  more 
complicated  in  its  circumstances,  and  presents  some  points  of 
practical  use.  A  labourer  upon  the  Eastern  Railroad,  living  in 
East  Boston,  owned  a  dog  which  he  had  brought  up.     One  day 
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the  dog  was  missing,  and  the  owner,  supposinc;  that  it  had  been 
stolen,  gave  notice  to  that  effect  to  the  labourers  and  conductors 
on  the  railroad.  Finally  the  owner  discovered  his  dog  in  the  pos- 
session of  a  man  in  Charleston,  who  claimed  that  he  had  owned 
the  dog  a  long  time.  After  much  dispute  the  East  Boston 
claimant  determined  to  enforce  his  rights  at  law,  and  an  action  of 
trover  was  brought  in  the  Justices'  Gonrt  of  Boston.  On  the  day 
of  trial  the  parties  and  their  personal  friends  appeared,  together 
with  the  dog,  which  the  Charleston  claimant  produced  securely 
fastened  by  a  chain.  There  was  great  conflict  m  the  testimony. 
It  was  clear  that  each  party  had  owned  a  dog,  and  equally  clear 
that  the  two  dogs  were  very  similar — the  same  general  appearance 
— the  same  expression — and  what  was  strange,  the  same  tricks.  At 
length  the  counsel  for  the  plaintiff  exclaimed :  '*  May  it  please 
your  Honour,  the  dog  is  present,  and  we  propose  that  he  snoukl 
speak  for  himself."  The  Court  gave  little  heed  to  this,  but  the 
plaintiff  himself  taking  the  hint,  said  to  the  do£r,  ^'Rollo,  do  you 
want  to  go  hornet"  **Bow,  wow,  wow,  yow, '  barked  the  dog, 
in  the  style  of  the  utmost  familiarity.  Now,  although  this  testi- 
mony had  not  been  ruled  in,  yet  like  the  evidence  of  some  other 
witnesses  when  objected  to,  it  wcls  in,  and  would  undoubtedly  have 
had  an  effect.  But  in  this  stage  of  the  proceedings,  the  de- 
fendant's counsel  incautiously  remarked  that  the  plaintiff  could 
only  recover  to  the  extent  of  twenty  dollars,  and  tne  dog  would 
remain  in  the  defendant's  possession.  The  plaintiff,  unlearned  in 
the  law,  and  little  knowing  the  distinction  between  trover  and 
replevin,  was  highly  indignant ;  nay,  he  seemed  rather  disposed  to 
rebuke  his  own  counsel.  **  The  money  is  no  object,"  he  exclaimed 
in  a  whisper,  "  but  the  dog  I  must  have."  Thereupon  his  counsel 
in  a  somewhat  indiscreet  manner,  informed  the  Court  that  he  would 
withdraw  the  suit  in  order  to  commence  an  action  of  replevin  for 
the  dog  himself.  Nothing  could  have  been  more  unfortunate  than 
this  declaration,  for  it  happened  that  the  defendant  had  a  brother 
present,  who  was  going  to  sea  in  a  vessel  which  was  to  sail  the 
next  day  from  Portsmouth,  and  to  him  the  defendant  committed 
the  dog,  in  order  that  the  replevin  writ  might  not  be  served. 

It  happened  that  the  sailor  started  for  Portsmouth  with  the 
dog  over  the  Eastern  Railroad,  and  the  conductor  knowing 
the  dog,  regarded  the  sailor  somewhat  in  the  light  of  a  thief.  But 
he  made  out  to  satisfy  them  until  he  arrived  at  Newburvport. 
Here,  while  standing  at  the  station  outside  of  the  car,  with  dog 
secured  by  a  chain  in  his  hand,  one  of  the  railroad  men  stepped 
up,  and  taking  hold  of  the  chain,  coolly  said,  **  I  won't  trouble  you 
to  carry  that  dog  any  farther."  "  I  don't  ask.  you  to  trouble 
yourself  at  all,  and  will  thank  you  to  let  go  this  chain."  "  Sir," 
was  the  reply,  ^'  that  dog  is  stolen,  and  I  shall  take  him  from  you." 
Hereupon  a  struggle  ensued,  and  all  three  came  to  the  ground. 
Meanwhile   the    train   set   off   at   full   speed.      '^This  is  pretty 
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well/'  said  the  sailor.  ''  I  should  like  to  know  how  £  am  to  get  to 
Portsmouth  to-night ;  and  my  ship  sails  to-morrow  ?  " 

His  captor  informed  him  that  he  could  not  get  to  Portsmouth 
that  night,  and  offered  to  take  him  to  a  tavern.  So  the  two  men 
and  the  dog  got  into  a  waggon,  but  the  railroad  man,  instead  of 
going  to  the  tavern,  drove  to  a  justice  of  the  peace,  where  he 
entered  a  complaint  against  his  companion  as  a  thief,  alleging  that 
he  found  in  his  possession  this  dog,  which  had  been  stolen,  and 
which  he  had  known  for  several  years.  The  justice  accordingly 
made  an  examination.  ^' Your  name,  young  man?"  he  demanded. 
The  sailor,  thinking  this  a  very  pretty  joke,  answered,  ^'Justice.'' 
"  Your  surname  ?  "  **  Cash,"  was  the  reply.  "  Justice  Cash," 
wrote  down  the  magistrate.  Now,  this  was  so  obviously  false, 
that,  taken  in  connection  with  the  other  facts  proved,  the  magis- 
trate did  not  hesitate  to  order  the  prisoner  to  give  bail  for 
his  appearance  at  the  next  Court  for  stealing ;  and  for  want  thereof 
committed  him  to  jail. 

Meanwhile  the  Charleston  claimant  went  to  Portsmouth  to  see 
his  brother  off,  but  as  the  ship  had  sailed  he  presumed  all  was 
right,  and  it  was  not  until  he  was  returning  to  Boston,  that  he 
saw  in  the  cars  a  man  with  the  identical  dog  which  he  supposed 
bad  gone  to  sea.  But  this  was  not  the  worst  of  it,  for  he  also 
found  out  that  his  brother,  instead  of  being  at  sea,  was  in  New- 
burvport  jail,  where  he  had  been  for  several  days,  reflecting, 
probably,  upon  the  vanity  of  human  expectations.  He  came  out 
on  bail,  and  his  first  act  was  to  bring  an  action  against  the 
railroad  attach^  for  trespass  and  false  imprisonment. — American 
LawBetrim. 

Urieamed  Fees, — Mr.  W.  L.  Norton  writes  as  follows  to  the  Law 
Jaumai: — ^The  vexation  occasioned  to  litigants  and  the  iniury 
their  interests  are  not  infrequently  exposed  to  when  counsel  wnose 
services  have  been  retained  and  liberally  paid  for  fail  in  attend- 
ance, have  been  often  the  subject  of  discussion  and  complaint. 
The  purely  honorary  character  of  the  relationship  between  counsel 
and  solicitors  is  neither  appreciated  nor  voluntarily  acquiesced  in 
by  clients,  and  the  following  recent  incident  may  therefore  be 
found  interesting,  as  it  indicates  a  new  departure  m  the  practice 
hitherto  maintained,  and  at  the  same  time  raises  a  hope  of  the 
introduction  of  a  higher  ethical  code  than  that  which  has  too  long 
prevailed. 

In  an  action  recently  tried,  I  had  retained  an  eminent  leading 
counsel.  Brief  and  papers  had  been  delivered,  and  consultation 
held,  but  he  failed  to  attend  upon  the  trial. 

My  clients  not  unnaturally  felt  much  aggrieved  at  not  receiv- 
ing the  benefit  of  an  advocacy  they  had  expected  and  stipulated 
for,  and  it  was  at  my  suggestion  determined  to  communicate  with 
the  learned  counsel  for  a  return  of  the  fees  which  had  been  paid 
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him.  I  accordingly  wrote  to  this  efifect,  and  received  the 
courteous  reply  that  "  he  would  be  happy  to  return  the  fees  if  he 
could  find  any  precedent  for  doing  so. '  The  whole  matter  was 
then  referred  to  the  Attorney-General,  and  it  cannot  fail  to 
interest  the  legal  profession  to  be  made  acquainted  with  his  views 
and  usage,  which  is  *^  to  return  so  much  of  the  brief  fee  as  exceeds 
the  amount  which  would  have  been  proper  if  the  brief  had  been 
simply  a  case  for  opinion.^ 

Following  this  high  example,  the  learned  counsel  promptly  sent 
me  a  cheque  for  the  difiference,  and  I  have  much  pleasure  in 
giving  merited  publicity  to  a  circumstance  so  unusual  and  praise- 
worthy. 

The  adoption  by  the  bar  of  the  example  of  their  eminent  leader, 
the  learned  Attorney-General,  would  be  a  welcome  and  healthy 
change  in  the  unjustifiable  conditions  hitherto  observed. 

No  return  of  fees  could,  of  course,  compensate  a  litigant  for  the 
serious  loss  often  sustained  by  the  non-attendance  of  his  counsel, 
but  it  would  be  some  solatium  in  his  misfortune  to  know,  especially 
when  the  fees  paid  were  high,  that  these  were  not  wholly  lost  to 
him,  and  that  their  restoration  might  be  relied  upon. 

Mr.  F.  W.  Chatham,  writing  to  the  Law  Jaurrud,  says: — 
Referring  to  the  letter  of  Mr.  W.  L.  Norton,  which  appeared  in 
your  columns  last  week,  there  is  one  consideration  which  has 
occurred  to  me,  and  which  I  think  should  be  seriously  weighed  in 
the  balance  before  the  example  he  speaks  of  is  universally 
followed. 

A  barrister's  fee  is  merely,  as  we  know,  quid  Jumorarium;  it  is 
universally  paid  and  received  without  question  or  dispute,  it  is  not 
exacted  as  of  right,  and  it  is  conceded  irrespective  of  the  services 
rendered.  Now  there  are  advantages  about  this  system  which  it 
is  useless  to  dispute.  The  position  of  counsel  is  an  unique  and 
peculiar  one,  and  it  is  a  point  of  honour  with  him  to  do  his  duty 
to  his  client  without  regard  to  any  personal  feelings,  prejudices, 
or  inconvenience  which  he  himself  may  have  or  suffer.  This,  I 
maintain,  is  still  the  rule  in  spite  of  all  the  pessimistic  nonsense 
which  is  talked  about  the  decadence  of  the  profession,  and  breaches 
of  professional  etiquette. 

What,  however,  is  the  position  of  counsel,  if  it  becomes  the 
practice  for  him  to  return  his  fees  when  he  is  unable  to  attend  in 
Court  t 

Naturally  he  will  no  longer  trouble  to  be  there  if  he  wishes  to 
be  elsewhere,  and  can  salve  his  conscience  by  returning  his  fees. 
It  is  then  no  longer  a  sacred  duty ;  the  time-honoured  relation 
between  advocate  and  client  is  broken,  and  chaos  is  come  again. 
And  as  Mr.  Norton  very  truly  observes  :  "No  return  of  fees  could 
compensate  a  litigant  for  the  very  serious  loss  often  sustained  by 
the  non-attendance  of  his  counsel," 
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SHERIFF  COURT  OF  ORKNEY. 
Sheriff  Thoms  and  Sheriff-Substitute  Penney. 

BANKS,  etc.,  v.  CHALMERS. 

Verbal  contraci  betioeen  fishermen  and  fishcurer  —  How  construed  — 
Rejection  offish — When  and  how  to  he  made. — It  is  understood  that  this  is 
the  first  case  of  its  kind,  and  hence  its  importance.  The  details  of  it 
appear  from  the  interiocutors  given  below  : — 

"Kirkwall^  2ithJulj/  1885. — ^The  Sheriff-Substitute  having  considered 
the  closed  record,  proof,  and  whole  process,  and  having  heard  parties' 
procurators,  and  having  considered  the  joint  minute  for  the  parties, 
dated  23rd  July  1885,  finds  in  fact — (I)  That  the  pursuers  were 
engaged  to  fish  for  the  defender  during  the  nerring  fishing  season  of  1884 
at  the  rate  of  228.  per  cran  for  herrings  landed  up  to  a  complement  of 
150  crans;  (2)  that  the  pursuers  landed  75 J  crans,  about  which  there 
has  been  no  dispute ;  (3)  that  on  the  28th  of  August  1884  they  landed 
a  shot  of  40^  crans  (the  shot  in  question),  about  which  a  dispute  sub- 
sequently arose ;  (4)  that  delivery  was  taken  of  said  shot  of  40^  crans 
by  Mr.  Arthur,  defender's  head  cooper,  on  behalf  of  defender ;  (5)  that 
although  some  remarks  expressing  dissatisfaction  with  the  fish  were 
probably  made  by  Mr.  Arthur  on  that  day,  said  shot  was  not  rejected 
but  cured,  and  no  new  arrangement  was  made  under  which  said 
delivery  and  curing  took  place;  (6)  that  the  pursuers  called  on  the 
defender  at  his  request  on  the  13th  of  September  1884,  when  he 
handed  them  an  account  by  which  he  offered  to  pay  for  the  75|  crans 
at  the  rate  of  208.,  and  for  the  40i  crans  at  the  rate  of  10s. 
per  cran,  and  the  pursuers  declined  these  terms,  but  took  a 
cheque  which  had  been  made  out  for  £61,  10s.  lOd.;  (7)  that  at 
another  meeting  on  15th  September  1884,  the  defender  offered  £10 
more,  which  the  pursuers  took,  but  declined  to  accept  as  pa3rment  in 
full  of  their  claims  :  finds  in  law,  (1)  that  the  defender  is  bound  by  the 
actings  of  his  manager;  (2)  that  the  herring  in  question  were  not 
timeously  rejected;  (3)  that  the  herring  not  having  been  timeously 
rejected,  the  defender  is  liable  to  the  pursuers  for  the  full  contract 
price  thereof.  Therefore  ordains  the  defender  to  make  payment  to  the 
pursuers  of  the  sum  of  £127,  12s.  sterling,  with  interest  thereon  at  the 
rate  of  £5  per  centum  per  annum  from  the  13th  day  of  February  1885 
until  payment,  but  under  deduction  always  of  the  sum  of  £106,  5s.  6d. 
sterling  (which  the  pursuers  have  received  from  the  defender  in  money 
and  goods),  with  corresponding  interest  at  the  aforesaid  rate;  and 
decerns.  Finds  the  defender  liable  to  the  pursuers  in  the  expenses  of 
this  process,  of  which  allows  an  account  to  be  lodged,  and  remits  the 
same  when  lodged  to  the  Auditor  of  Court  to  tax  and  report. 

(Signed)       "  Scott  Moncrieff  Penney. 

"  Note, — ^This  case  has  throughout  been  conducted  with  the  utmost 
care  and  ability  by  the  agents  on  both  sides,  and  it  has  been  presented 
as  raising  vital  questions  with  regard  to  the  relations  between  fishcurers 
and  fishermen  never  previously  submitted  to  a  Court  of  law.    It 
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certainly  says  much  for  the  good  feeling  existing  between  cnren  and 
fishermen  throughout  the  north  of  Scotland,  that  notwithstanding 
the  enormous  extent  to  which  the  herring  fishery  has  developed,  no 
similar  dispute  seems  to  have  arisen,  or  if  it  has  arisen,  it  has  been 
amicably  settled  by  a  little  ^give'  and  'take'  on  both  sides.  Bat 
although  the  law  regulating  a  curer^s  conduct  when  he  considers  fish 
not  under  his  contract  on  account  of  their  inferior  quality  or  their 
damaged  condition,  has  not  yet  apparently  had  to  be  applied  from  the 
Bench,  it  seems  to  be  well  Imown  to  most  parties  concerned  and  to  be 
acted  upon  every  day.  The  opinions  of  the  eight  eminent  fishcurera 
examined  for  the  curers  are  substantially  at  one  on  this  matter ;  and 
the  defender's  agent,  in  the  course  of  his  argument,  said  he  had  been 
so  well  satisfied  with  the  evidence  of  the  six  Peterhead  curerB,  taken 
on  commission,  that  he  had  not  thought  it  necessary  to  examine  any 
other  fishcurers  on  his  client's  behalf.  There  seems,  indeed,  to  be  no 
special  usage  of  trade  here  modifying  the  common-law  principle  ot 
timeous  rejection,  which  must  therefore  be  taken  to  rule  such  cases,  and 
which  has  been  thus  recently  defined : — *  If  the  purchaser  of  •  .  .  any- 
thing .  .  .  objects  to  what  is  sent  to  him  by  the  seller,  in  implement  of 
the  contract  of  sale — objects  to  it  as  not  according  to  bargain — his  duty 
is  to  intimate  his  rejection  timeously,  for  that  is  only  fair  to  the  seller. 
That  is,  timeous  intimation  of  his  rejection  is  a  question  of  circumstance 
in  individual  cases,  and  the  nature  of  the  article  sold;  and  the 
character  of  the  objections,  and  the  possibility  or  probability  of 
discovering  them  must  all  be  taken  into  account ;  but  there  must  be 
timeous  intimation  of  the  rejection  of  the  article  as  not  according  to 
contract,  or  otherwise  there  will  be  no  remedy,  and  the  article  must  be 
accepted  as  according  to  contract.'  (Lord  Young  in  CaJedoman  BaUway 
Company  and  others  v.  Rankin,  1st  Nov.  1882,  10  Kettie  66.) 

'*  The  difQci^lties,  therefore,  I  find  attending  this  case  are  difficulties  as 
to  the  facts,  and  not  as  to  the  law  to  be  applied.  There  has  been  an 
immense  amount  of  evidence  led,  and  very  conflicting  evidence  much 
of  it  has  been.  I  have  endeavoured,  as  far  as  possible,  to  reconcfle  the 
evidence  of  the  principal  witnesses,  and  in  coming  to  my  decision  I 
have  not  regarded  the  story  of  either  side  as  absolutely  correct^  and  of 
the  other  as  absolutely  false.  I  could  point  out  places  in  the  evidence 
of  all  the  principal  witnesses  where,  in  my  opinion,  they  are  mistaken,  but 
in  the  view  I  take  of  this  case  it  is  not  necessary  for  me  to  say  what 
statements  I  credit  and  what  statements  I  do  not  credit;  nor  do  I 
think  it  necessary  to  determine  the  precis^  quality  of  the  fish  id 
question.  Had  the  defender  refused  absolutely  to  take  delivery  of  the 
fish,  and  were  this  an  action  of  damages  against  him  on  account  of 
such  refusal,  the  question  of  the  quality  of  the  fish  would  be  Ou 
important  thins  to  determine ;  but  tluit  is  not  the  case  hera 

*'  I  may  say,  m  passing,  that  I  consider  the  defender  is  not  personally 
in  the  case  at  all ;  he  is  responsible  at  law  for  the  actings  of  lus  servant 
Arthur,  under  the  well-known  maxim  qui  foot  per  servwn  faeU  per  se, 
and  he  admitted  this  responsibility  quite  frankly  in  the  witness-box. 
It  is  not  his  custom  to  examine  the  fish  personally,  and  I  do  not  think 
he  did  so  on  this  occasion. 

''  Much  of  the  evidence  seems  to  point  to  a  settlement  come  to 
''^tween  the  defender  and  the  pursuers  on  the  I5th  September  1884, 
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which,  if  proved,  would  have  barred  the  pursuers  raising  this^  action. 
Such  evidence  would  not  have  been  admitted,  as  no  foundation  had 
been  laid  for  it  upon  record,  but  for  the  assurance  of  the  defender's 
agent  that  it  was  led  for  a  very  different  purpose.  Whether,  if  this 
defence  had  been  set  up,  it  would  have  succeeded  it  is  not  for  me  to 
determine.  The  defender  refused  to  rest  his  case  upon  anv  such 
a^eement,  and  determined  to  peril  his  success  upon  the  Une  of  defence 
adopted,  and  by  that  decision  he  must  abide. 

"  I  see  no  reason  for  doubting  that  much  if  not  all  of  that  shot  was 
put  into  barrels  labelled  T.B.'s,  and  disposed  of  as  such;  but  it  is  not  by 
any  means  clear  that  that  was  not,  to  some  extent  at  least,  due  to  the 
treatment  the  fish  received  after  delivery. 

<'  I  idso  think  it  pretty  well  proved  that  Arthur  was  not  quite  pleased 
with  the  state  of  the  fish,  and  that  he  made  some  remarks  to  that 
effect,  but  that  he  was  every  few  minutes  coming  back  upon  the  sub- 
ject, as  be  would  almost  have  one  to  believe,  is,  i  fear,  rather  a  reckless 
statement,  as  several  of  his  statements  undoubtedly  were.  If  the  fish 
were  so  bad  as  he  would  have  us  to  suppose  he  very  soon  found  them  to 
be,  his  course  was  clear — ^to  refuse  absolutely  to  take  further  delivery 
under  the  contract^  or  to  make  a  new  definite  agreement  there  and 
then  ¥rith  the  fishermen,  to  which  agreement  there  could  have  been  as 
many  witnesses  as  any  one  could  wish.  If  he  felt  in  difficulty,  he  could 
at  once  have  been  relieved  of  all  responsibility  by  sending  for  Mr. 
Chalmers,  to  whom  he  was  responsible,  and  who  happened  at  the  time 
to  be  in  his  yacht  in  the  bay,  and  could  have  been  on  shore  in  less 
than  a  quarter  of  an  hour. 

'*  It  is  admitted  on  record  that  delivery  was  taken ;  and  supposing 
Arthur's  own  words  in  the  witness-box  were  those  he  actually  used, 
they  do  not,  in  my  opinion,  amount  to  a  new  arrangement  with  the 
pursuers  under  which  delivery  was  taken.  The  defender,  in  his 
defences,  says  *  his  curer  took  delivery  of  the  fish  as  a  matter  of  oblige- 
ment  to  the  pursuers,  and  for  their  benefit.'  This  he  entirely  failed  to 
prove ;  and  I  do  not  find  he  paid  over  to  the  pursuers  the  price  of  the 
one  and  a  half  or  two  crans  which  he  sold  there  and  then  fresh  at  the 
rate  of  26s.  per  cran.  Both  pursuers  deny  that  anything  was  said 
about  the  state  of  the  fish,  and  Arthur  does  not  aver  that  anything  was 
said  except  to  the  pursuer  Banks.  If  anything  approaching  a  new 
arrangement  was  sought  to  be  made,  Arthur  should  not  have  left  it  to 
be  interred  from  the  vague  remarks  which,  even  according  to  his  own 
testimony,  were  all  that  passed  between  him  and  Banks,  and  between 
him  and  Banks  alone.  Besides,  the  defender,  in  lus  evidence,  implies 
that  when  he  left  Arthur  on  the  following  day  no  arrangement  had  yet 
been  made,  as  he  says  he  told  Arthur  to  see  the  men  with  the  view  of 
making  ona  He  also,  according  to  Logic's  evidence,  asked  him  (Logi^) 
that  day  if  he  thought  the  men  would  expect  to  be  paid  in  full.  The 
defender  seems,  after  seeing  Arthur,  to  have  made  up  his  mind  as  to 
what  he  was  prepared  to  give  the  fishermen,  but  he  does  not  seem  to 
have  troubled  himself  much  about  the  fishermen's  assent  to  his  pro- 
posed change  of  prices. 

"  The  ac^  gmrUi  rmruyris  of  the  civil  law  by  which  a  man  sued  for  a 
return  of  a  portion  of  the  price  because  an  article  did  not  come  up  to 
his  expectations  is  unknown  to  the  law  of  Scotland,  which  recognises 
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onlj  acceptance  and  rejection.  After  acceptance  any  redaction  in  price 
is  an  act  of  grace — not  a  legal  right.  The  defender  seemed  ignorant 
of  these  principles  of  law,  for  he,  unlike  all  the  other  curers  examined, 
expressed  it  as  his  opinion  that  he  was  entitled  to  see  how  fish  tamed 
out  next  day  before  saying  whether  he  would  accept  them  as  under 
the  contract  or  not  As  pointed  out  in  Lord  Young's  opinion  quoted 
above,  whether  rejection  is  timeous  or  not  depends,  among  other 
things,  *on  the  nature  of  the  article.'  Now,  in  the  case  of  herrings 
to  be  cured,  which  are  to  undergo  a  radical  change  the  moment  they 
get  into  the  purchaser's  hands,  it  is  manifest  that  rejection  most  take 
place  before  they  pass  completely  out  of  the  sellei^s  control  Suppose 
a  shot  of  herrings  with  no  torn  bellies  after  delivery  get  torn  in  the 
course  of  gutting,  either  because  soft  or  because  unskilfully  handled  (and 
in  this  case  it  is  worth  noting  that  the  defender  himself  admitted  that 
several  of  his  gutters  were  quite  inexperienced),  can  it  be  for  one 
moment  suggested  that  the  curer  can  even  next  day  say  he  is  only 
going  to  pay  what  he  can  get  in  the  market  for  them  1  It  is  quite 
possible  the  herrings  in  question  were  soft,  but  I  do  not  understand 
that  that  alone  is  a  ground  for  rejection ;  and  whether  it  is  or  not,  1 
hold  that  neither  on  that  ground,  nor  on  the  ground  that  they  were 
torn-bellied,  were  they  in  fact  rejected.  It  is  no  excuse  for  untuneons 
intimation  of  rejection  that  the  purchaser  thought  he  was  consulting 
the  best  interests  of  the  seller  in  acting  as  he  did.  He  must  conform 
to  the  law,  and  what  becomes  of  the  rejected  article  after  proper 
rejection  it  is  neither  his  concern  nor  his  interest  to  inquire. 

^'  I  do  not  for  a  moment  suppose  the  defender  is  not  strictly  correct 
when  he  says  these  fish  have  been  a  loss  to  him,  but  that  is  one  of  the 
chances  of  business ;  and  these  chances  fishermen  meet  with  also,  as  is 
seen  by  the  fact  that  on  the  morning  in  question  the  pursuers  had  to  cut 
away  about  a  dozen  nets.  As  far  as  I  can  calculate,  if  the  defender 
paid  the  pursuers  at  the  rate  made  out  in  the  account  No.  6  of  process, 
viz.  2s.  6d.  per  cran,  he  would  be  benefited  by  the  transaction ;  and  if 
Logic's  quotation  of  prices  is  accurate,  even  at  lOs.  a  cran  he  would 
not  be  out  of  pocket ;  whereas  if  he  pays  22s.  a  cran,  he  undoubtedly 
suffers  a  loss,  but  that  is  not  the  question  here. 

^'The  defender  suffers  through  the  mistake  of  his  curer  in  not 
absolutely  rejecting  the  fish,  or  coming  to  an  indisputable  agreement 
with  the  pursuers,  or  in  not  at  least  consulting  the  defender,  and  also 
perhaps  through  not  knowing  his  legal  rights  and  obligations ;  bat  1 
think  it  right  to  point  out,  as  I  have  already  done,  the  loss  to  the 
fishermen  of  their  nets,  also  that  the  pursuers  offered,  and  in  this  they 
are  confirmed  by  the  defender's  own  clerk,  Logic,  to  take  less  than  228. 
per  cran  if  the  other  curers  were  to  get  a  reabatement  from  their  fishe^ 
men,  and  that  the  defender  probably  got  better  measure  owing  to  the 
nets  being  unscudded,  and  to  the  fish  being  possibly  rather  soft  and 
thus  taking  less  room  in  the  baskets. 

'*It  is  extremely  unfortunate  that  the  amicable  relations  which  have 
for  years  existed  between  the  parties  to  this  suit  should  be  disturbed 
by  this  appeal  to  a  Court  of  law;  but  the  appeal  having  been  made,  I 
have,  after  very  careful  consideration  of  the  whole  case,  given  judgment 
for  the  pursuers  on  the  grounds  set  forth  in  this  note. 

(Intd.)  "S-M.?.** 
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The  defender  appealed  to  the  Sheriff,  who,  after  hearing  parties, 
pronounced  the  following  interlocutor : — 

^^Kirkwallj  17 th  August  1885. — The  Sheriff  having  considered  the 
appeal  with  the  debate,  disnusses  the  appeal,  and  adheres  to  the 
interlocutor  submitted  to  review.  And  of  new  decerns  the  defender 
to  pay  to  the  pursuers  the  sum  of  £21,  14s.  6d.  (being  the  difference 
between  £128  and  £106,  5s.  6d.,  the  amount  paid  to  account  by  the 
defender),  with  interest  on  said  sum  of  £21,  14s.  6d.  at  5  per  centum 
per  annum  from  13th  February  1885  until  pa3rment»  together  with 
the  expenses  of  process  as  the  same  shall  be  taxed. 

(Signed)        "  Geo.  H.  Thoms. 

*'  Note. — ^The  importance  of  this  case  is  such  as  to  justify  its  having 
been  brought  as  an  ordinary  action,  and  not  under  the  Debts  Recovery 
Act,  as  the  defender  contended  it  should  have  been.  G.  H.  T." 

Act.  Thomson — AIL  Macrae. 


TRAILL  V,  SEATTER  AND  OTHERS. 

Ad  1695,  c.  23  (36) — Rumig  lands — Foreshore — Division  of  foreshore 
ex  adverse  of  runrig  held  to  he  iticompeterU, — This  interesting  question 
arose  in  the  circumstances  explained  in  the  note  to  the  following 
interlocutor : — 

"Kirhoall,  29ft  August  1885. — The  Sheriff  allows  the  answers 
now  tendered  by  the  pursuer  to  be  received,  and  they  are  marked 
as  No.  39  of  process;  and  the  Sheriff  having  resumed  consideration 
of  the  case  of  consent,  opens  up  the  record  and  adjusts  it  of  new, 
and  of  new  closes  the  record  on  the  re-adjusted  petition.  No.  1 
of  process,  and  the  re-adjusted  defences.  No.  4  of  process,  with 
minute  and  answers,  No&  30  and  39  of  process;  and  having  con- 
sidered the  new  record  with  the  debate,  sustains  the  first  plea  of  the 
defenders,  Mowat  and  Margaret  Eendall,  to  this  action,  so  far  as  it  is 
an  action  of  division,  and  holds  it  incompetent  as  such,  and  therefore 
assoilzies  them  from  it  as  such,  reserving  meanwhile  the  question  of 
expenses,  and  decerns :  Further,  dismisses  the  action  as  such  as  regards 
the  non-appearing  defenders.  Scatter  and  Elizabeth  Flett  or  Bendall, 
without  expenses,  and  decerns :  And  with  reference  to  the  action  as 
one  of  interdict,  allows  to  the  pursuer  and  compearing  defender,  Mrs. 
Margaret  Bendall  or  Eendall,  a  proof  of  their  averments  so  far  as  not 
admitted,  and  to  the  pursuer  a  conjunct  probation,  and  assigns 
Thursday,  the  8th  day  of  October  next,  within  the  Sheriff  Court  House, 
at  Kirkwall,  at  11  o'clock  forenoon,  as  a  diet  of  proof  in  the  cause. 

(Signed)        "  Geo.  H.  Thoms. 

'^  Note, — ^This  case  raises  the  question  whether  foreshore,  ex  adverso 
of  lands  divided  as  runrig  in  1855,  can  be  the  subject  of  an  action  of 
division.  The  only  value  of  the  foreshore  here  seems  to  be  for  the 
seaware.  The  possession  alleged  is  by  the  tripartite  division  of  the 
heaps  of  seaware  which  are  brought  by  gales  from  various  quarters  at 
one  time  to  one  part  of  it,  and  at  another  to  another  part  or  other  parts 
of  it.  Roads  giving  access  to  the  foreshore  at  accessible  places,  were 
reserved,  as  appears  from  the  plan  of  the  division  in  1855,  and  it  is 
alleged,  as  is  fairly  presumable,  were  used  for  carting  the  seaware 
since  1855.     The  foreshore  left  then  undivided  has,  it  is  said,  been 
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since  possessed  by  each  heap  of  ware  being  divided  into  three  parf»— 
each  adjoining  runrigger  casting  of  his  third.  One  of  these  proprietors 
has,  it  would  seem,  ^en  to  carting  off  the  whole  of  a  heap  or  heaps  of 
seaware  without  sharing  it  with  the  other  proprietors,  of  whom  the 
pursuer  is  one.  This  action  is  brought  to  have  the  foreshore  divided, 
or  an  interdict  granted  against  the  violator  of  the  old  usage.  The 
Sheriff  is  of  opinion  that  interdict  only  is  the  competent  remedy,  and 
not  division,  and  for  division  of  such  a  subject  in  the  way  here  proposed, 
while  it  was  admitted  by  the  pursuer  at  the  debate  on  the  competency 
that  no  authority  could  be  adduced,  it  was  contended  that  it  was 
justified  on  principle,  and  it  was  said  that  foreshores  in  Deemess,  on 
the  mainland,  and  at  least  in  the  Islands  of  Sanday  and  Bousay  within 
this  county  bad  been  so  divided.  Most  probably  the  question  was  not 
there  raised.  The  Act  1695,  c.  23  (c.  36  in  the  folio  Acts),  by  using 
the  words  'planting  and  enclosing,'  seems  to  exclude  a  division  of 
foreshore.  The  case  of  the  EcmtI  of  Morton  v.  Covingkee  of  Newark 
(20th  June  1760,  M.  13,528)  s.eems  to  be  an  authority  against  division; 
for  there  (and  at  its  date  nothing  but  possessory  actions  were  competent 
in  the  Sheriff  Court)  the  Sheriff  must  have  dealt  with  it  as  a  case  of 
interdict  when,  as  the  report  bears,  '  The  Sheriff  decerned  in  the  EarPs 
favour  against  Covingtree.'  When  as  runrig  proprietors  they  after- 
wards came  into  the  Court  of  Session,  division,  as  under  the  Act  1695, 
was  not  sought,  but  a  declaration  of  exclusive  right  was  sought  by 
Newark  in  which  he  only  partiaUy  succeeded,  as  the  Earl's  rights, 
'  conform  to  use  and  wont,'  to  the  ware  on  part  of  the  foreshore  were 
reserved  to  him.  Anyhow,  such  an  important  point  as  the  divisibility  of 
foreshore  in  the  way  here  proposed  had  better  be  reserved  for  the  Court  of 
review  in  the  light  of  the  proof,  which  is  now  allowed  in  order  to  admit 
of  the  question  of  interdict  being  disposed  of  as  speedily  as  possible. 

''The  Sheriff  has  pleasure  to  record,  with  reference  to  the  future 
disposal  of  the  reserved  question  of  expenses,  the  assistance  which  the 
defenders'  agent  has  given  at  the  re-adjustment  of  the  record  so  as  to 
make  these  proceedings  adequate  to  the  disposal  of  the  questions  which 
really  have  arisen.  As  it  is,  these  are  not  yet  so  clearly  brought  out  as 
the  Sheriff  could  have  wished.  But»  as  he  apprehends  them,  they  are  :— 
(1)  Whether  the  pursuer  has  a  title  to  crave  the  interdict  he  asks  as  to 
the  whole  foreshore, — this  involves  his  making  out  a  joint  right  to  the 
foreshore, — a  clause  of  parts  and  pertinents  with  possession  for  the 
necessary  period  may  perhaps  be  enough ;  and  (2)  whether  there  has 
been,  as  iJleged,  a  breach  by  the  defender  of  that  possession, — such 
breach,  if  it  has  occurred,  the  defender  says  she  can  justify  bj 
establishing  (3)  that  she  has  a  title  by  a  clause  of  wreck  and  ware,  or  of 
parts  and  pertinents  and  possession,  or  (A)  by  a  grant  in  her  favour 
under  the  dleged  division  of  1855,  which  last  position  will  involve  the 
legality  of  any  such  division  as  res  judicata  in  this  Court.  Besides 
having  to  search  for  and  recover  this  division  process,  which,  except 
the  plan  is  amissing,  it  may  be  worth  while  for  her  to  consider,  in 
the  light  of  the  presumption  against  such  a  grant  which  the  present 
decision  creates,  whether  she  will  go  to  this  expense  in  the  endeavour 
to  establish  a  right  which  at  most  is  of  the  value  of  ^  of  £50  per 
annum,  or  about  £8  a  year.  G.  H.  T." 

Act.  Macrae — Alt.  Drever. 
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TECHNICAL  OBJECTIONS  AND  ESCAPES  FROM 

JUSTICE, 

NO.  VII. 
OWNEKSHIP  OF  raOPEUTY  LiBELLEI). 

Although  it  is  now  usual  to  set  forth  in  the  indictment  the 
owner  of  projiei'ty  feloniously  taken,  that  information  was  not,  in 
our    early  practice,  essential.     In  the  case   of  Alexander  Snaill, 
1698  (2  Hume  52«5),  it  was  considered  sufficient  to  state  that  the 
stolen  goods  did  not  appertain  to  the  prisoner.    In  the  case  of  Donald 
Bain,  1722  (2  Hume  211),  for  stealing  cattle  from  land  helonging 
to  Sir  Robert  Munro,  the  objection  that  the  name  of  the  owner 
of  the  cattle  was  not  mentioned  was  repelled.     Alexander  Barclayy 
1758  (2  Hume  202),  was  indicted  for  robbing  a  man  of  a  watch, 
which  was  not  described  as  the  property  of  the  man  or  of  any  other 
person,  and  an  objection  founded  on  the  want  of  such  informa- 
tion was  also  repelled.      Again,  Daniel  MKay,   1781    (2  Hume 
201),  being  indicted  for  stealing  a  packet  with  bank-notes  from  a 
post-office,  the  libel  did  not  affirm  anything  as  to  the  ownership 
of  the  notes,  but  merely  averred  that  the  packet  was  in  course  of 
conveyance   from   a   certain   person   to   another.     It  afterwards 
became  usual,  however,  to  condescend  on  the  name  of  the  owner  of 
the   stolen  property,  or   the  person  out  of  whose  possession  the 
same   was   taken.     Our   indictments  in  present   practice   almost 
invariably  state  that  the  articles  stolen  are  the  property  or  in  the 
lawful  possession  of  A.  B.,  etc.,  proof  of  either  alternative  being 
sufficient.     It   has  been  held  competent   also   to  libel   theft   of 
property  simply  averred  to  be  in  the  possession  of  another,  though 
the  possession  be  not  lawful,  as  in  the  case  of  a  thief   stealing 
from  another  thief  projierty  which  the  latter  had  taken  from  the 
lawful    possession   of   the   custodier  or  owner — case   of   Samuel 
Woody  etc.  (Bell  23),  and  case  of  Elizabeth  Beggs  or  Toner^  1846 
(Arklay  215).     In  the  latter  case,  objection  to  the  dubious  nature 
of  the  ownership  was  re))elled. 
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Various  cases  are  to  be  found  in  the  books  which  show  the 
precision  now  required  in  setting  forth  the  ownership.  In  the 
case  of  FrasT  and  Mossman^  1810  (2  Hume  201),  the  stolen 
property  was  libelled  as  belongincr  to  John  Anderson,  whereas 
the  evidence  showed  that  the  proprietors  were  John  Anderson  and 
Company^  a  discrepancy  which  was  deemed  so  serious  that  a 
compromise  was  effected  between  the  prisoner  and  the  Lord 
Advocate,  the  libel  being  restricted  to  an  arbitrary  punishmenl. 
This  precedent  was  pushed  to  a  furtlier  extent  in  a  case 
(unreported)  tried  in  the  Sheriff-Court,  Perth,  some  years  ago, 
where  the  stolen  goods  were  described  as  "the  property  or  in  the 
lawful  possession  of  James  Halley,"  but  the  proof  disclosed  that 
the  owners  were  James  Halley  and  Company,  An  acquittal  bein^ 
claimed,  on  the  authority  of  the  above  case,  the  Procurator-Fiscal 
submitted  that  there  \vas  room  for  distinction  between  the  two 
cases.  The  former  rested  upon  ownership  alone,  whereas  the  latter 
was  based  on  ownership  or  possession,  and  the  evidence  was  con- 
sistent with  that  possession  being  in  the  person  of  the  partner 
named,  the  active  and  principal  partner  of  the  firm.  Tliis  argu- 
ment was,  however,  held  by  the  Sheriff-Substitute  to  be  a 
"  distinction  without  a  difference,"  and  the  prisoner  was  con- 
sequently acquitted.  It  follows  that  where  there  is  an  error  in 
the  name  of  an  individual  owner,  the  charge  breaks  down;  as  in 
the  case  of  John  Kelly  (2  Alison  292),  where  the  goods  were  laid 
as  the  property  of  David  Woodburn,  tenant  of  Whiteriggs,  but 
turned  out  to  belong  to  his  overseer,  Hicgh  Thomson  ;  and  the  case 
of  Robert  Hamilton  and  John  Mwrray  (Bell's  Notes  203),  where  the 
stolen  article  was  libelled  as  the  property  or  in  the  lawful 
possession  of  James  Carsewell,  but  turned  out  to  have  been  in  the 
sole  possession  of  his  brother  William^  who  had  a  joint  interest ; 
also  the  case  of  Turner  and  others  (Bell  207),  in  which  the  articles 
were  said  to  belong  to  Archibald  Aitken^  but  were  proved  to  be  the 
property  of  Archibald  Aikman. 

In  English  practice  numerous  cases  of  acquittal  are  to  be 
found  on  the  ground  of  similar  errors  in  the  names  of  owners  of 
stolen  property.  The  indictment  alleges  that  the  prisoner  stole 
the  articles  named,  '^  of  the  goods  and  chattels  "  of  so  and  so ;  and 
the  goods  must  be  the  property  of  one  who  has  either  the  actaal 
or  constructive  possession  thereof  (Archbold  144,  344).  It  was 
formerly  necessary,  whei'e  goods  were  stolen  from  partners  or 
joint  owners,  to  name  all  the  parties  in  the  indictment,  otherwise 
the  prisoner  was  acquitted.  But  now,  by  7  George  IV.  cap.  64, 
when  it  is  requisite  to  state  the  ownership  of  property  belonging 
to  various  persons,  one  person  need  only  be  named,  and  the 
property  may  be  described  as  belonging  to  the  person  so  named, 
and  another  or  others,  as  the  case  may  be.  The  words  of  the 
statute  are  **  another  or  others  ; "  and  therefore,  where  a  prisoner 
iwras  indicted  for  stealing  paper  the  property  of  George  Eyre  and 
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others,  and  it  appeared  in  evidence  that  the  oaper  was  tlie 
property  of  George  Eyre  and  another  only.  viz.  Andrew  Strachan, 
his  partner,  the  prisoner  was  acquitted;  case  of  Hampton 
(Archbold's  Pleading  45).  Again,  where  a  thief  broke  into  a 
house  of  J.  D.,  with  intent  to  steal  the  goods  of  J.  W.,  and  it  appeared 
that  no  £roods  of  any  person  of  the  name  of  J.  W.  were  in  the  house, 
but  tliat  the  name  of  J.  W.  had  been  inserted  by  mistake,  the  judges 
held  that  the  variance  was  fatal — case  of  Jenks  (Arclibold  220; 
Roscoe  90).  So,  where  a  prisoner  was  charged  with  stealing  articles 
from  Richard  Henry  John  Beaumont  M'Cumming,  and  the 
prosecutor  was  unable  to  prove  the  various  Christian  names,  the 
indictment  was  held  bad ;  Bent  (2  Cox,  C  0.  354) ;  and  where 
property  belonging  to  H.  J.  S.  was,  by  an  unfortunate  transposition, 
described  as  belonging  to  J.  H.  S.,  the  description  was  fatal  io  the 
indictment;  James  (2  Cox,  C.  C.  237).  Again,  where  a  prisoner 
was  charged  with  stealing  goods  from  a  stall  in  charge  of  a  boy 
fourteen  years  old,  but  belonging  to  his  father,  it  was  held  that  the 
goods  were  wrongly  laid  as  the  property  of  the  boy,  and  the 
prisoner  was  acquitted  ;  case  of  Green  (Arch bold  355). 

Under  Lord  Campbell's  Act,  however,  escape  on  such  errors 
would  now  be  prevented,  section  1  authorizing  amendment  of 
any  variance  between  the  indictment  and  evidence  in  the  name  of 
any  person  or  persons  stated  to  be  the  owner  or  owners  of 
property  forming  the  subject  of  the  charge.  The  case  of  Vincent 
and  West  (21  L.  J.  M.  C.  109)  is  an  instance  of  amendment. 
One  of  the  prisoners  was  sent  by  a  carman,  his  employer,  to 
the  Liondon  Ducks  to  receive  two  particular  casks  of  sugar.  Two 
other  casks,  the  property  of  a  third  party,  were,  by  mistake, 
delivered  to  him,  and  he  drove  off  with  them.  On  the  road, 
both  the  prisoners  broke  the  casks  open  and  abstracted  the  sugar. 
The  indictment  charged  them  with  stealing  sugar  the  property  of 
the  carman.  In  the  course  of  the  trial  it  was  contended  that,  as 
the  hogsheads  delivered  to  the  prisoner  were  not  those  he  was 
authorized  to  receive,  no  property  in  them  had  passed  to  his 
employer ;  and  upon  application  of  the  counsel  for  the  prosecution 
the  Court  amended  the  indictment  by  describing  the  sugar  as  the 
property  of  the  London  Docks  Company.  The  case  proceeded, 
and  it  was  afterwards  contended  that  the  ownership  was  still 
wrongly   described,   inasmuch    as    the   sugar  ceased   to   be   the 

Eroperty  of  the  company  after  it  left  their  premisies — the  theft 
aving  been  committed  thereafter.  The  jury  found  the  prisoners 
fuilty,  and  on  appeal  the  conviction  was  affirmed — the  Court 
olding  that  the  possession  of  the  company  did  not  cease  by 
parting  with  the  goods  under  mistake. 

Name  and  DEscniPTioN  of  Pekson  Injured. 
Under  this  branch  of  our  subject  numerous  acquittals  have 
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occurred  from  trifling  inaccuracies  in  tiie  indictment,  relating  to 
names,  occupations,  or  residences  of  persons  assaulted  or  murdered, 
though  the  identity  of  the  victims  remained  sufficiently  clear. 
Even  where  a  dead  body  was  the  subject  of  a  criminal  charge,  a 
variation  in  the  name  formerly  borne  bv  the  deceased,  or  other 
descriptive  particular,  entitled  the  prisoner  to  an  acquittal.  The 
case  of  Henry  Grillies  (1  Alison  464),  tried  at  the  Glasgow  Circuit 
in  1828,  for  the  now  almost  obsolete  crime  of  violating  sepulchres 
of  the  dead,  or  raising  dead  bodies,  is  an  illustration  in  point. 
He  was  accused  of  raising  the  body  of  a  woman,  named  Bobina 
Macneil,  daughter  of  Archibald  Macneil,  cotton-spinner.  It 
appeared  on  tne  proof  that  the  girl's  name  was  not  Robina  bat 
Archibin,  a  contraction  for  Archihitiay  and  tiiat  she  had  been 
christened  by  that  name.  An  acquittal  was  immediately  directed 
by  the  Court.  As  might  naturally  be  expected,  it  was  difficult,  in 
some  cases,  to  obtain  satisfactory  evidence  of  the  identification  of 
the  body ;  and  sometimes  the  resurrectionist  was  able  to  baffle 
the  authorities,  by  proving  that  the  body  he  had  admittedly  raised 
had  been  mistaken  for  another,  and  that  there  was  therefore 
a  technical  misdescription  or  variance  in  the  indictment.  Tlie 
case  of  Thomas  Steve^ison  or  Hodge  is  a  curious  example.  He  was 
tried  for  raising  the  body  of  a  young  woman,  who  had  been 
interred  in  the  parish  of  Larbert  three  weeks  before.  The  friends 
of  the  deceased  had  no  doubt  as  to  the  identity  of  the  body, 
which  was  found  in  the  prisoner's  possession ;  besides  speaking  to 
the  features,  they  referred  to  a  particular  mark, — a  lameness  of 
the  left  leg,  which  was  shorter  than  the  riglit, — as  to  which  they 
could  not  be  mistaken ;  they  were  so  positive  in  their  evidence, 
that  it  outweighed  with  the  jury  the  evidence  of  several  medical 
men  adduced  for  the  prisoner,  who  deponed  that,  from  the  state 
in  which  the  body  was  when  discovered,  it  could  not  have  been 
that  of  a  person  so  long  inteiTed  as  the  period  libelled.  The 
prisoner  was  convicted,  but  he  ultimately  prevailed  in  his  defence, 
being  able  to  show  that  the  body  he  was  charged  with  raising  had 
been  lifted  by  him,  not  in  Larbert  but  from  Falkirk  churchyard, 
some  time  prior  to  the  act  libelled;  while  the  body  which  he 
admitted  he  raised  in  Larbert  had  been  sold  by  him  to  a  medical 
gentleman  in  England.  Both  bodies  appear  to  have  shown  a 
shortness  of  the  left  leg.  On  the  facts  being  substantiated,  and 
the  prisoner's  innocence  thus  technically  established,  he  received 
the  royal  pardon,  and  was  set  at  liberty  (I  Alison  465;  Beck's 
Medical  Jurisprudence,  2nd  edition,  p.  223). 

The  case  of  TJwmas  Macpherson  (2  Hume  197),  tried  for 
murder  before  the  Circuit  Court,  Inverness,  is  an  instance  of 
technical  escape  because  of  a  mistake  in  the  name  of  the  parish 
and  county  within  which  the  residence  of  the  murdered  person 
was  situated.  The  person  was  named  and  designed  as  Alexander 
Davidson,  sawyer,  residing  at  Dartulich,  in  the  parish  of  Edin- 
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kellie  and  shire  of  Elgin ;  but  as,  on  the  evidence,  it  appeared 
tliat  Dartulich  was  in  the  parish  of  Ardclach  and  shire  of  Nairn, 
these  errors  were  made  the  basis  of  an  acquittal,  which  was 
formally  put  upon  the  ground  that  no  evidence  had  been  led  as 
to  the  death  of  '*  any  person  mentioned  in  the  indictment."  In 
the  case  of  John  Murray  (2  Hume  198  ;  2  Alison  285,  etc.),  the 
error  which  led  to  the  acquittal  of  the  prisoner  was  of  a  more 
trifling  character.  He  was  charged  at  the  Circuit  Court,  Aberdeen, 
before  Lords  Pitmilly  and  Alloway,  with  rape  on  the  person  of  a 
young  woman  designed  as  '*  daughter  of,  and  t/ien  and  now  or  lately 
residing  with,  Alexander  Urquhart,  labourer  at  Knockies,  in  tlie 
parish  of  Turriff  and  county  of  Aberdeen."  The  name  of  the 
girl,  and  the  name,  occupation,  and  residence  of  the  father 
were  in  every  respect  correct ;  the  error  lav  in  a  matter  which  did 
not  affect  the  identity  of  the  girl,  and  did  not  require  to  be  set 
forth,  viz. :  her  residence  at  the  date  of  the  assault.  It  appeared 
during  the  proof  that  she  was  not  residing  with  her  father  at 
that  time,  but  was  a  servant  in  a  neighbouring  parish,  and  came 
to  reside  in  her  father's  house  a  fortnight  afterwards.  On  the 
girl  being  placed  in  the  witness-box,  the  prisoner's  counsel 
objected,  on  the  ground  of  misdescription,  to  her  examination, 
and  the  Court  sustained  the  objection;  the  Advocate-Depute 
having  no  other  witness  to  prove  the  injury,  gave  up  the  case,  and 
the  prisoner,  under  direction  of  the  Court,  was  dismissed  from  the 
bar  by  a  verdict  of  not  guilty.  The  case,  considered  even  upon  purely 
technical  grounds,  was  judged  with  excessive  strictness,  and  has 
long  been  held  to  have  been  wrongly  decided.  In  the  subsequent 
case  of  John  M*I,eod,  Inveraray,  1837  (1  Swinton  496),  for  a 
similar  crime,  the  woman  was  designed  as  daughter  of  the 
deceased  John  M'Donald,  tenant  at  Graver,  in  the  parish  of 
Lochs,  and  now  or  lately  residing  at  Graver  foresaid.  It  was 
objected  for  the  prisoner  that  the  designation  was  defective,  inas- 
much as  it  did  not  set  forth  the  residence  of  the  woman  at  the 
time  of  the  assault,  and  reference  was  made  to  Murrav's  case  in 
support  of  the  objection  ;  but  the  Court  held  the  designation 
sufficient.  The  case  of  John  Fergtisson^  1831  (2  Alison  286 ;  P. 
Shaw's  Cases,  No.  212),  had  a  similar  fatal  termination  because  of 
an  error  in  the  Christian  name  of  the  mother  of  the  murdered 
child.  The  indictment  narrated  that  the  mother  was  **  Marion 
Hepburn,  formerly  servant  to  John  Gall,  coachmaker,  Gayfield 
Place,  near  Edinburgh,  and  daughter  of  and  now  or  lately 
residing  with  James  Hepburn,  labourer,  in  Dunbar  Street,  in  the 
vicinity  of  Edinburgh,  and  within  the  county  of  Edinburgh." 
The  parish  register  was  produced  to  show  that  the  mother  had 
been  christened  under  the  name  of  Elspeth ;  her  father  and 
mother  stated  that  the  name  they  gave  up  to  the  minister  was 
Elspeth  Menni/j  being  the  name  of  her  grandmother,  who  was  the 
wife  of  John  Menny.    It  was  further  proved  that  the  mother  bore 
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the  name  of  Elspeth  for  some  time,  but  that  she  dropped  it  and 
assumed  that  of  Menny ;  she  had  borne  the  name  of  Marion  for 
six  months  while  in  domestic  service,  but  that  was  to  distinguish 
her  from  a  fellow-servant  who  was  called  Menny.  Dean  of 
Faculty  Hope  having  claimed  an  acquittal  on  these  grounds, 
the  Solicitor-General  contended  that  the  woman  known  by  the 
name  of  Menny  Hepburn  was  sufficiently  identified  with  the 
mother  of  the  child,  and  that  the  name  Menny  was  known  in 
Scotland  to  be  the  same  as  or  synonymous  with  Marion.  The  Court, 
however,  held  the  discrepancy  fatal,  and  the  prisoner  was  assoilzied. 
Numerous  acquittals  nave  likewise  occurred  in  Knglish  practice 
on  the  ground  of  errors,  unimportant  but  ft»r  their  disastrous 
results,  in  the  names  of  persons  against  whom  crimes  have  been 
committed,  or  from  the  inability  of  the  prosecutor  to  prove  one  or 
more  of  several  names  of  such  persons  otherwise  sufficiently  dis- 
tinguished. Of  the  latter  the  case  of  the  Earl  of  Cardigan  before 
the  House  of  Peers  in  1841  for  felony,  in  shooting  at  Captain 
Tuckett,  is  a  well-known  instance.  The  Captain  was  designed  in 
the  writ  of  accusation  as  Harvey  Garnett  Phipps  Tuckett.  The 
prosecution  was  conducted  by  the  Attorney-General,  Sir  John 
Campbell,  afterwards  Lord  Campbell,  the  author  of  the  Act  of 
1851  referred  to,  who  sustained  a  professional  defeat  from  inability 
to  prove  the  two  superfluous  names  Gamett  Phipps.  The  Peers  in 
consequence,  under  the  direction  of  Lord  Deninan,  found  the 
Earl  not  guilty.  Whatever  legal  necessity  then  existed  for  such 
an  impotent  conclusion,  was  removed  by  the  Act  passed  ten  years 
afterwards.  Acquittals  have  been  frequent  in  England  where  the 
subject  of  charge  was  the  murder  of  illegitimate  cliildren,  in  con- 
sequence of  technical  niceties  founded  on  variations  in  the  names 
of  the  children,  or  informalities  in  the  mode  of  libelling  the  fact 
when  the  child  had  no  name  or  when  the  name  was  unknown.  It 
is  held  that  an  illegitimate  child  must  not  be  described  by  the 
mother's  name  till  it  has  gained  that  name  bj'  reputation.  In  the 
case  of  Frajices  Clark  (Roscoe  88)  for  the  murder  of  her  child, 
described  as  George  Lakeman  Clark,  it  appeared  that  he  had 
been  christened  George  Lakeman,  being  the  name  of  the  reputed 
father ;  that  he  was  called  by  that  name  and  not  known  by  any 
other.  The  Court  held  that  as  the  child  had  not  obtained  tlie 
mother's  name  bv  reputation,  he  was  improperly  called  Clark,  and 
as  there  was  nothing  but  the  name  to  identify  iiim  in  the  indict- 
ment, the  conviction  could  not  be  supported.  In  the  case  of 
Harriet  Stroiid  (1  Russell  765),  her  child,  which  she  was  accused 
of  murdering,  was  named  in  one  count  of  the  indictment  as 
Harriet  Stroud,  and  in  another  count  was  described  as  a  female 
infant  of  tender  years,  whose  age  was  unknown.  The  child 
appeared  to  have  been  baptized,  and,  though  the  register  was  not 
put  in  as  evidence,  it  was  said  that  she  had  been  called  Harriet 
but  not  Harriet  Stroud,  and  as  there  was  no  evidence  to  show 
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tliat  she  had  been  called  by  any  other  name  than  Harriet,  the 
description  was  held  wrong.  To  meet  technical  reaairements,  it 
wonld  appear  to  have  been  proper  to  describe  the  cliild  as  Harriet, 
the  base-born  child  of  the  prisoner ;  and  the  want  of  such  descrip- 
tion is  only  excused  when  the  name  of  the  child  cannot  be  known. 
In  the  case  of  Bliss  (1  Russell  764),  the  indictment  stated  that 
the  prisoner  murdered  an  infant  child  a£;ed  about  6  weeks,  and  not 
baptized.  The  indictment  was  objectea  to  as  bad,  on  the  ground 
that  it  neither  stated  the  name  of  the  child,  nor  that  the  name 
was  unknown.  On  a  case  reserved,  the  judges  held  the  objection 
good,  and  judgment  was  arrested. 

Probably  the  most  notable  English  case  in  point  is  that  of 
William  Sheen,  who  was  tried  at  the  Old  Bailey  Session  in  the 
year  1827  for  the  murder  of  his  infant  son.  The  mother  was  one 
Lydia  Beadle,  who  appears  to  have  been  in  wretched  circum- 
stances, the  unfortunate  child  having  been  born  in  a  poorhouse 
of  which  the  mother  was  an  inmate.  Shortly  after  the  birth.  Sheen 
was  induced  by  a  present  of  £5  from  the  parish  authorities  to 
marry  the  mother,  with  whom  he  took  up  his  abode.  He  soon 
evinced  ill-will  towards  the  child,  which  he  often  maltreated  ;  and 
at  last,  one  day,  in  the  absence  of  the  mother,  when  it  was  only  a 
few  months  old,  murdered  it  in  a  most  shocking  manner  by  cutting 
off  its  head.  He  immediately  absconded,  but  was  pursued  by  a 
police-officer,  who  succeeded  in  apprehending  him  about  a  week 
afterwards,  in  Badnorshire,  Wales.  The  evidence  against  him 
was  manifest,  but  he  escaped  conviction  by  another  of  those  miser- 
able technicalities  founded  on  objection  to  the  child's  name.  In 
the  indictment  the  child  was  described  as  the  prisoner's  son, 
William  Sheen  alias  Beadle.  Parole  evidence  was  led  to  show 
that  the  child  was  called  William,  but,  on  the  baptismal  register 
being  produced,  it  appeared  that  he  was  named  therein  **  Charles 
William,  the  son  of  Lydia  Beadle."  The  prisoner's  counsel  there- 
upon objected  that  there  was  not  sufficient  evidence  to  prove  that 
the  child  mentioned  in  the  indictment  was  the  child  which  had 
been  murdered.  Mr.  Justice  Holroyd,  who  presided  on  the  trial, 
gave  it  as  his  opinion  that  the  objection  of  misnomer  was  fatal  to 
the  indictment — an  opinion  which  shocked  the  common-sense 
instincts  of  the  jury.  Being  asked  to  return  a  verdict  of  not 
guilty,  they  intimated  they  would  only  do  so  on  compulsion,  and 
not  on  any  other  account  than  a  point  of  law.  The  judge  told 
them  that  any  other  verdict  would  be  set  aside  in  the  Court  of 
Appeal  by  the  twelve  judges.  He  expressed  himself  as  sorry  as 
they  were  that  the  indictment  was  insufficient,  but  said  the 
objection  could  be  remedied  by  a  new  indictment,  which  would  be 
immediately  prepared ;  the  prisoner  being  in  the  meantime  detained 
in  custody.  This  judicial  opinion,  which  turned  out  to  be  fatally 
erroneous,  satisfied  the  jury,  who  thereupon  returned  a  verdict  of 
not  guilty  of  killing  the  child  as  described  in  the  indictment.    The 


568        TECHNICAL  OBJECTIONS  AND  ESCAPES  FBOM  JUSTICE. 

prisoner  was  removed  from  the  bar  in  a  state  of  stupid  amazement 
at  the  unexpected  verdict,  and  thus  ended  the  first  abartive  act 
of  a  lamentable  judicial  drama.     In  the  following  month,  Sheen 
was  again  placed  at  the  bar  on  the  charge  of  murder,  the  indict- 
n^ent  containing  no  less  than  thirteen  counts,  in  which  the  crime 
was  laid  differently.     In   one  count   he   was   charged  with  the 
murder  of  a  male  cliild  called  and  known  by  the  name  of  Charles 
William ;    in  another  with  the  murder  of  a  male  child  named 
Charles ;  next  with  the  murder  of  a  child  named  Billy ;  then  of 
the  murder  of  a  male  bastard  child  called  and  known  bv  the  name 
of  Charles  William  Sheen ;  while  other  counts  varied  the  charge 
so  as  to  meet  all  possible  objection  to  the  name.     This  peculiarly 
English  form  of  indictment  was  certainly  comprehensive  enough 
to  cover  such  an   objection,   but   the   elaborate   formulation  of 
contradictory  counts  was  found  to  be  too  late.     The  prosecutor 
was  met  by  the  plea  that  the  child  referred  to  was  the  same  as  in 
the  first  indictment,  and  was  as  well  known  by  the  former  name 
as  by  any  of  the  various  names  set  forth.     The  prisoner's  counsel 
therefore   claimed   the    benefit  of   autrefois  acquit^   or  previous 
acquittal,  and  urged  that  the  prisoner  could  not  be  tried  again. 
A  replication  to  the  contrary  was  put  in  by  the  prosecutor,  upon 
which  issue  was  joined  and  evidence  led.     A  nurse  from  the  poor- 
house  in  which  the  child  had  bet»n  born,  deponed  to  the  birth  and 
baptism,  to  the  fact  that  the  child  was  called  William  or  Billy, 
and  that  she  would  have  known  it  as  Charles  William  Beadle. 
Another  witness,  who  was  present  at  the  prisoner's  wedding,  also 
knew   the  child   as    Billy,  and   said    he   would    have    known  it 
as  William    Sheen,  but   not    as   William   Beadle.     Mr.  Justice 
Burrough  charged  the  jury,  and  told  them  that  they  must  leave 
out  of  consideraticm  the  question  of  murder  altogether,  as  that 
which  they  had  to  try  was  merely  whether  the  prisoner  had  been 
put  on  his  trial  in  the  former  indictment  in  a  manner  to  afl'ect 
his  life ;  because,  if  he  had,  he  must  now  be  acquitted.     It  must 
be  taken  by  them  that  the  life  of  the  priscmer  was  in  danger,  if 
the  evidence  which  established  the  identity  and  name  of  the  child 
could,  by  ordinary  diligence,  have  been  produced  at  the  former 
trial.    For  his  own  part,  he  did  not  see  what  was  to  have  prerented 
the  prosecutor  from  obtaining  the  evidence  of  the  nurse  at  tlie 
trial ;  and  had   her  evidence  been  produced,  the  prisoner,  in  all 
probability,  would  have  been  convicted.     It  was  enough  to  show 
that  the  child  was  commonly  known  as  Charles  William  Beadle. 
The  jury,  therefore,  under  the  direction  of  his  Lordship,  retumetl 
a  verdict  that  the  murdered  child  was  as  well  known  by  the  name 
of  Charles  William  Beadle  as  by  any  of  the  other  names  in  the 
indictment,  and  the  prisoner  was  discharged  from  the  bar  as  not 
subject  to  further  trial. 

A  remarkable  and  oft-quoted  Scotch  case,  in  some  respects  a 
parallel,  and  in  other  respects  a  contrast  to  Sheen's  case,  is  tlnit  of 
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John  Hannah  (2  Hume  111,  etc.)*  ^'ho  was  brought  to  trial  before 

the  High  Court  of  Justiciary  in  180(3,  for  murdering,  by  strangling 

with  his  neckcloth,  a  yonng  woman,  his  sweetheart,  named  Marion 

Robertson.     In    the   indictment    the    unfortunate    woman    was 

described  as  *'  daughter  of  the  deceased  Jolin    Robertson,  late 

wright  in  Westcroft  of  Lochrutton,  in  the  parish  of  Lochrutton 

and  stewartrv  of  Kirkcudbright,  and  of  Janet  Macminn,  ids  wife, 

presently  residing  at  Lochrutton  Gate,  in  the  parish  and  stewartry 

foresaid.'*     In  this  ample  description  of  the  deceased  there  was 

an  error,  so  far  as  concerned  the  trade  of  her  father,  who  was  not 

a  wright  but  a  tailor.    The  blunder  was  not  discovered  till  the 

assize  had  been  swoni  and  the  trial  commenced,  when  it  came  to 

light  in  the  evidence  of  the  deceased's  mother.     The  prisoner's 

counsel    thereupcm  contended   that  the  evidence   applied   to   a 

diffenrent  person  from  the  one  stated  in  the  indictment,  and  he 

objected  to  any  further  proceedings  in  the  trial.     The  S<>licitor- 

Geiieral  (John  Clerk,  Esq.),  who  conducted  the  prosecution,  in 

consequence,  desisted  from  further  proof,  and  entered  a  minute  on 

the  record  consenting  to  the  prisoner  being  acquitted,  in  respect 

there  could  be  no  evidence  to  support  the  charge  as  laid,  and  in 

respect  also  of  the  prisoner's  counsel's  objections,  which  were  also 

minuted.     Tlie  Solicitor-General  further,  however,  recorded  his 

resolution  still  to  bring  the  prisoner  to  trial  upon  an  amended 

charge,  correctly  stating  the  occupation  of  the  deceased's  father. 

The  prisoner  was  accordingly  acquitted  by  a  special  verdict  of 

the  jury,  finding  him  not  guilty  of  the  murder  specified  in  the 

indictment  of  Marion  Robertson,  daughter  of  John  Robertson,  late 

lorigkt  in  Westcroft.     A  new  indictment  was  afterwards  raised, 

containing  the  charge  of  murder  in  all  particulars  the  same  as 

liefore,  with  the  variation  only  of  the  trade  of  the  girl's  father. 

The  prisoner's  counsel  now  objected  to  the  trial  proceeding,  on 

the  ground  that  the  prisoner  had  already  tholed  an  assize  for  the 

same   act  of   murder,   and   had   a   verdict   in  his  favour.     The 

prosecutor  argued,  with  apparent  reason,  that  such  a  plea  could 

not  now  consistently  be  made,  because  the  previous  acquittal  had 

been  obtained  on  the  footing  that  it  was  for  the  murder  of  a 

different  person.     If,  it  was  contended,  the  former  plea  was  good, 

the  present  plea  was  illogical  and  bad.     This  argument,  however, 

unfortunately  for  the  ends  of  justice,  did  not,  the  Court  held, 

present  a  correct  legal  view  of  the  case.     It  was  true  that,  in  the 

minute   of   his  objection  to  further   proceedings,  the  prisoners 

counsel  did  state  the  matter  in  that  way.     But  he  was  not  to  be 

held  bound  by  a  line  of  argument  which  for  the  time  he  felt 

justified  in  using  in  the  interest  of  the  prisoner.     On  a  cold  legal 

view  of  the  case,  the  position  of  matters  stood  thus — no  judgment 

had   been   given,   and   no   opinion   delivered    by   the   Court    on 

the  merits  of  the  objection.     The  prosecutor,  finding  the  evidence 

to  disagree  witli  the  charge  in  one  particular,  deserted  the  case  at 
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the  outset  of  his  proof ;  and  the  assize,  consequently,  necessarily 
discharged  the  prisoner.  Such  being  the  proceedings  on  record, 
the  way  was  clear  for  the  judgment  of  the  Court,  and  they  could 
not  be  hindered  by  any  erroneous  notions  of  counsel,  on  either 
side,  from  deciding  according  to  the  fact,  if,  on  the  statement  in 
the  second  indictment,  it  should  appear  that  the  supposed  two 
persons  were  truly  one.  Observing,  therefore,  the  precise  coinci- 
dence of  the  two  indictments  in  all  particulars,  save  the  one 
adventitious  circumstance  of  the  trade  of  the  deceased's  father, 
the  judges,  with  the  exception  of  Lord  Armadale,  were  of  opinion 
that  the  prisoner  was  within  the  protection  of  the  maxim  that  an 
accused  person  shall  not  be  called  on  twice  to  stand  trial  for  the 
same  crime.    The  prisoner  was  accordingly  dismissed  from  the  bar. 

These  two  cases  are  probably  as  strong  instances  as  can  be 
adduced  of  the  proverbial  uncertainty  of  the  law  and  the  rigoroas 
strictness  of  legal  forms  of  procedure.  In  each  case  there  was  an 
erroneous  opinion  entertained,  in  the  initial  proceedings,  that  the 
])risoner  could  be  tried  again — in  one  case  that  opinion  being 
stated  authoritatively  from  the  bench,  and  in  the  other  put  on 
record  by  the  public  prosecutor  without  objection  from  the  Court. 
In  each  case  the  prisoner's  counsel  was  permitted  to  approbate 
and  reprobate,  to  ignore  the  maxim,  Allegans  eotdraria  710%  est 
audiendus — contradictory  pleas  being  urged  for  an  acquittal,  first 
on  the  ground  that  the  evidence  applied  to  a  different  person  than 
the  one  named  in  the  indictment,  and  then  that  the  second  indict- 
ment applied  to  the  same  person ;  in  each  case  the  defence 
succeeded.  In  Sheen's  case  the  name  of  the  child  first  maintained 
by  his  counsel  to  be  erroneously  stated  in  the  indictment,  and  held 
to  be  so  by  Justice  Holroyd,  was  found,  though  not  literally 
correct,  sufficient  for  the  purpose  by  Justice  Burrough.  In 
Hannah's  case  the  designation  of  the  murdered  girl  was  redundant. 
No  reference  to  the  trade  of  her  father,  or  to  her  father  at  all, 
especially  as  he  was  dead,  was  required ;  she  could  have  been 
sufficiently  designed  witiiout  reference  even  to  her  mother,  but 
simply  by  her  residence. 

Under  the  salutary  provisions  of  Lord  Campbell's  Act,  such 
failures  of  justice  can  be  prevented  by  exercising  the  power  of 
amendment  therein  given.  One  illustration  of  this  reasonable 
))rinciple  appeared  in  the  case  of  Walton  (Archbold  226).  The 
prisoner  was  charged  with  attempting  to  murder  A.  W.,  an  infant, 
and  the  prosecutor  failed  to  prove  that  the  child  had  ever  borne 
such  a  name,  but  the  indictment  was  amended  and  cured  by 
striking  out  the  name  altogether,  and  describing  the  child  as  *'  a 
certain  female  child  whose  name  is  to  the  jurors  unknown." 

But,  after  all  the  elaborate  arguments  in  Hannah's  case,  it 
would  appear  from  subsequent  judicial  opinions  that  the  deplorable 
result  in  that  case  might  have  been  avoided,  and  that  the  same 
was  due  rather  to  a  fatal  misunderstanding  or  error  in  judgment 
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on  the  part  of  the  public  prosecutor  than  from  the  inexorable 
necessities  of  the  case.  An  error  in  the  designation  of  a  person 
assaulted,  or  against  whom  a  crime  is  committed,  has  since  been 
repeatedly  held  as  immaterial,  if  the  person  is  otherwise  clearly- 
identified.  In  the  case  of  Edward  M'Avoy^  1837  (1  Swinton,  p. 
546),  for  theft  from  a  gentleman  designed  as  a  merchant^  it  appeared 
that  the  gentleman  was  a  merchant's  clerk  ;  but  his  residence  being 
correctly  described  in  the  indictment,  and  he  being  the  only 
person  of  that  name  in  the  neighbourhood,  the  Court  held  the 
error  to  be  of  '*  no  consequence,"  and  the  prisoner  was  convicted. 
More  particularly  in  the  case  of  William  M^Ghee^  same  year 
(1  Swinton  425),  for  assaulting  and  robbing  a  man  desipied  as 
a  lamplighter^  it  turned  out  in  cross-examination  that  tne  man 
was  a  hiUpoater^  and  that  he  had  never  liglited  a  lamp  in  his  life 
except  in  his  own  house ;  whereupon  an  acquittal  was  claimed  on 
the  authority  of  Hannah's  case.  The  Court,  however,  overruled 
the  objection  ;  and  Lord  Meadowbank  said  that  it  was  understood 
that  if  the  charge  had  been  pressed  against  Hannah,  the  Court 
would  have  directed  a  conviction.  It  was  unfortunate  tliat  a 
better  understanding  did  not  exist  between  the  Court  and  the 
prosecutor,  and  that  the  Court,  at  the  time,  gave  no  indication  of 
entertaining  such  an  opinion.  The  case  was  again  referred  to  in 
support  of  an  objection  to  the  designation  of  a  witness  in  the 
case  of  James  J^oble  (2  Swinton  163),  charged  with  theft  on 
31st  May  1838,  from  the  shop  situated  in  Dickson's  Close,  High 
Street,  Kdinburgli,  then  and  now  or  lately  occupied  by  Mary 
Dick  or  Lyall,  spirit-dealer,  then  and  now  or  lately  residing  there. 
The  objection  was  that  Mrs.  Lyall  was  not  a  spirit-dealer,  because, 
though  she  had  a  licence  as  such,  extending  down  to  October 
1838,  she  had  changed  her  residence  on  25th  May,  six  days  before 
the  theft,  when  the  licence  was  transferred  to  a  new  tenant,  and 
that  since  that  time  she  had  merely  sold  porter  and  ale.  The 
Court,  however,  thought  the  objection  too  cntical,  and  refused  to 
entertain  it. 

The  simple  mode  adopted  by  the  Court  in  dealing  with  the 
objections  to  designations  in  the  above  three  cases,  contrasts 
strongly  with  the  extreme  rigour  with  which  objections,  not  more 
serious,  have  been  and  are  usually  treated  in  our  practice.  In 
their  exceptional  character,  the  three  decisions  show  no  lack 
of  power  in  the  supreme  judges  to  brush  aside,  when  so  dis]>ose(), 
objections  to  petty  variances  not  affecting  the  serious  matters 
submitted  to  their  decision  ;  but  that  power,  it  is  humbly  thought, 
would  be  more  fitly  and  uniformly  exercised  under  a  reasonable 
principle  of  amendment  applicable  to  variances  generally,  not 
touching  the  substantial  parts  of  the  case. 

W.  B.  D. 
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II. 

The  door  was  shut,  as  it  had  been  since  the  last  exit  of  the  waiter, 
half-an-hour  before^  and  nobody  saw  anything  to  account  for  S/d 
sudden  remark.  S.  himself  was  confused  and  surprised,  for  tlie 
woman  had  disappeared,  where  or  how  he  could  not  exactly  explain, 
the  moment  he  had  called  attention  to  her  presence. 

The  company  turned  to  S.  for  an  explanation,  but  he  only 
rubbed  his  eyes  and  looked  foolish. 

'^  £h,  old  man,"  said  Mr.  Napier,  who  was  the  first  to  speak, 
"youve  been  dosing,  have  you?  well,  it's  no  wonder;  I  daresay 
you're  tired." 

*^0h  no,  I've  not  been  asleep,  I  assure  you!"  replied  S.  *'I 
never  was  more  wide  awake  in  my  life." 

Everybody  laughed,  and  S.  felt  rather  nettled. 

**  I  was  not  asleep/'  he  repeated  slowly  and  deliberately,  and 
raising  his  voice,  ''  I  saw  a  woman  just  now  standing  there  by  the 
door." 

The  company  exchanged  glances  of  mingled  surprise  and  pitv, 
and  the  state  of  S.'s  tumbler  was  carefully  scrutinized. 

"  Well,  where  has  she  gone  to  ? "  mquired  B.  facetiously. 
''  Behind  the  curtain  or  up  the  chimney  t  for  I  assure  you  nobody 
has  opened  the  door  this  last  half-hour." 

**  Turn  her  out,  turn  her  out,  old  boy,  and  let's  have  a  look  at 
her,"  said  several  of  the  juniors. 

"  She  has  gone,  she  has  disappeared,"  replied  S.,  "  and  I  must 
go  and  follow  her." 

*'0h,  come,  my  good  fellow,"  said  Mr.^Napier,  who  wasgrowinj^ 
a  trifle  uneasy,  *'  I  see  you're  very  tired ;  1  think  you'd  better  be 
off  to  bed  at  once." 

S.  made  no  reply,  but  rose  from  his  seat,  and  walked  towards 
the  door  of  the  room. 

"  Will  some  of  you  fellows  see  that  he  gets  all  right  to  his 
room?"  whispered  Mr.  Napier  as  S.  opened  the  door;  and  in 
obedience  to  the  kindly  request,  B.  and  M.  rose  and  followed  S. 
out  of  the  room. 

**  Well,  that  is  most  extraordinary,"  said  Mr.  Napier  when  they 
had  gone.  **  I  have  known  S.  for  many  years,  and  I  never  saw 
him  that  way  before." 

"  He  hasn't  had  much  here  at  anv  rat«,"  said  G.,  who  was 
assisting  Mr.  Napier  at  the  Circuit.  '^I  think  he  has  only  had  one 
whisky  since  he  came  in." 

**  He  wasn't  at  dinner,  I  noticed,"  remarked  L.  "  I  suppose  he 
has  been  out  on  the  loose." 
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**  Well,"  said  Mr.  Napier,  "it's  rather  a  risky  prank  for  a  man 
to  play  in  the  middle  of  a  trial  snch  as  that  of  Entherford. 
Upon  my  word,  I  hope  he  will  be  all  right  in  the  morninp." 

Meanwhile  S.  had  descended  the  stair  to  the  hall,  followed  at 
an  interval  by  B.  and  M.,  who  closely  watched  his  movements. 
At  the  foot  of  the  stair  he  paused  for  a  moment.  All  was  silent, 
save  the  distant  murmur  of  voices  from  the  depute*s  room,  and  the 
toud  breathing  of  the  hall  porter,  who  was  fast  asleep.  S.  glanced 
in  the  direction  of  the  latter  sound,  and  to  his  surprise  he  noticed 
that  the  front  door  of  the  hotel  stood  open,  stepping  softly 
across  the  hall,  so  as  not  to  disturb  the  sleeper,  S.  reached  the 
door,  and  slipped  out  into  the  street.  B.  and  M.  followed  in 
silence,  taking  the  first  hats  they  could  lav  hands  upon.  S.  himself 
had  his  overcoat  and  hat,  which  he  had  brought  to  the  depute's 
room  when  he  came  in.  On  issuing  from  the  hotel  door,  S.  observed 
the  female  who  had  disturbed  the  symposium  standing  on  the  far  side 
of  the  street,  and  apparently  waiting  upon  some  one  she  expected. 
She  had  neither  bonnet  nor  cloak.  S.  crossed  the  street  in  her 
direction,  but  ere  he  reached  her,  she  turned  away  and  moved 
down  the  street,  looking  back  re])eatedly  to  see  if  he  were 
following  her. 

**  Ho-ho !  "  whispered  M.  to  B. ;  "  an  assignation,  by  Jove,  and 
at  this  time  of  the  night,  the  sly  dog  ! " 

Impelled  by  a  strange  fascination,  S.  followed  the  girl  at  a  few 
paces  distance,  dogged  himself  by  his  brethren  of  the  bar  through 
several  streets,  till  at  last  they  reached  Grafton  Street,  and  there 
the  girl  turned  aside  into  a  house.  S.  paused  upon  the  pavement 
whilst  she  opened  the  door  with  a  latch-key,  and  entered  the  house, 
leaving  the  door  ajar ;  then  he  followed  to  the  doorway,  where  he 
paused  and  hesitated.  But  his  curiosity,  or  the  fascination  which 
was  upon  him,  overcame  his  scruples,  and. he  stepped  into  the  lobby, 
closed  the  door  behind  him,  and  followed  the  girl,  who  had 
apparently  been  waiting  for  him  in  the  lobby,  into  a  room  which 
opened  off  it  on  the  left  hand. 

Meanwhile,  B.  and  M.  had  watched  with  amazement,  not 
unmixed  with  amusement,  the  apparent  struggle  between  the 
better  and  the  worser  parts  in  S.'s  breast.  But  when  at  length 
he  disappeared  in  the  doorway,  they  concluded  that  the  worser  parts 
had  prevailed,  and  returned  to  the  hotel  with  less  of  sad  solemnity 
in  their  demeanour  than  the  fall  of  so  respected  a  brother  might 
well  have  accounted  for. 

The  situation  in  which  S.  found  himself  was  certainly  a  some- 
what compromising  one.  He  was  alone  in  a  parlour  bedroom  with 
u  tall,  prepossessing  young  woman,  apparently  not  very  far  up  in 
the  twenties.  Having  satisfied  himself  that  nobody  else  was 
])resent,  he  seated  himself  on  a  sofa,  and  took  stock  of  the  apart- 
ment and  its  tenant,  for  such  she  seemed.  The  lady  herself, 
once  S.  was  seated  in  her  room,  took  not  the  slightest  notice  of 
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her   visitor,   and  seemed   indeed    unconscions    of   his    presence. 
Neither  of  them  spoke,  but  S/s  eyes  followed  every  movement  of 
the  lady  with  an  interest  which  grew  somewhat  more  than  kindly. 
What  struck  him  most,  perhaps,  was  the  exceeding  sadness  of  her 
expression,  so  disconsonant  with  tlie  youthful  freshness  and  vigonr 
of  her  face  and  figure.     Having  arranged  several  things  in  her 
wardrobe,  and  written  a  hurried  note,  she  jjut  on  a  bonnet  and 
jacket,  and   then  slowly  crossed  the  room   to   a  cupboard  near 
the  door,  which  she  opened,  after  a  moment's  hesitation.    From 
the  cupboard  she  took  a  large  carving-knife  which  she  carried 
to  the  gas  jet  above  the  mantelpiece,  and  carefully  examined, 
running  her  fingers  along  the  edge  with  a  ghastly  smile,  half 
horror,  half  contempt,  which   made   S.  shudder  where   he  sat. 
Next    she  stooped    and   placed    the    knife-blade    between   the 
fender  and  the  hearth-stone.     Then  she  put  her  foot  firmly  upon 
the  fender,  and  stooping  down,  bent  the  handle  of  the  knife  sharply 
up  until  the  blade  snapped  off  close  to  the  hilt.     Having  broken 
the  knife,  she  next  proceeded  to  dispose  of  the  handle,  which  she 
did  by  putting  her  hand  up  the  chimney,  and  dropping  the  handle 
over  into  the  waste  at  the  back  of  the  grate.     l?hen  raising  the 
fender,  she  picked  up  the  blade,  and  after  again  carefully  examining 
it,  she  placed  it  in  her  muff  which  lay  on  the  sofa  beside  S.    Slie 
had  scarcely  done  so,  when  loud  rapping  was  heard  at  the  outer  door. 
In  an  instant,  the  sound  dispelled  the  glamour  which  the  raovet 
inents  of  the  mysterious  female  had  cast  over  S.*s  mind.     He  was 
himself  again,   cool,   clear,   and  critical,   but  overwhelmed  with 
horror  at  the  position  in  which  he  now  found  himself.     Doubtless^ 
that  knocking  announced  the  arrival  of  some  stranger,  it  might  be 
the  girl's  lover,  or  her  husband  for  that  matter  of  it,  it  might 
be  the  police,  it  might  be  anybody.     In  any  case,  8.  felt  that  he 
was  compromised — ruined.     He,  a  respectable  member  of  the  bar, 
approaching  to  middle  life,  and  charged  with  the  sole  retiponsibility 
for  the  defence  in  an  important  murder  trial,  to  be  found  after 
midnight  in  a  bedroom  in  a  stranger  house  and  with  a  stranirer 
fema!e.    These  thoughts  crowded  through  his  mind  ere  the  knocker 
liad  ceased  to  rattle  ;  a  cold  perspiration  broke  over  his  body,  and 
seizing  his  hat,  without  one  further  thought  or  look  for  the  woman 
who  had  done  him  the  cruel  injury  of  wiling  him  there  alone,  he 
rushed  out  of  the  room  and  tried  to  gain  the  street.    But  the 
hall  was  dark,  and  in  his  hurry  he  could  not  find  the  check  handle 
of  the  outer  door.     Now  there  were  footsteps  behind  him  in  the 
lobby,  and  speechless  and  breathless  he  sank  into  a  recess  opposite 
the  door  of  the  room  from  which  he  had  issued,  and  watched  his 
opportunity  for  escape.     It  was  his  hostess  who  had  followed  him 
into  the  hall,  and  she  immediately  advanced  to  the  outer  door.    ^• 
thought  he  heard  a  man  s  voice,  but  from  the  place  where  he  was 
concealed,  he  was  not  able  to  see  the  front  doorway.     From  tiie 
shutting  of  the  door,  however,  and  the  subsequent  silence,  he 
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gathered  that  the  lady  had  taken  her  departure  \vith  her  visitor,  and 
the  moment  the  coast  seemed  clear,  he  stole  out  of  his  retreat, 
opened  the  front  door,  and  was  again  free.  On  gaining  the  street, 
S.'s  first  impulse  was  to  hasten  liome  with  a  thankful  heart,  as 
one  who  had  escaped  from  the  pit  of  destruction ;  but  curiosity 
prompted  him  to  make  an  effort  to  get  some  explanation  of  the 
apparent  tomfoolery  to  which  he  had  been  a  party.  Glancing  along 
the  pavement,  he  saw  a  man  and  a  woman  whom  he  took  to  be 
the  couple  who  had  issued  from  the  same  door  as  himself.  ''  Well,*' 
thought  he, ''  I  shall  see  what  they  are  after  at  all  events.  Let  me 
see,  I  don't  know  what  street  this  is,  but  this  house  is  No,  11,^  and 
ril  see  the  street  name  at  the  corner."  S.  followed  the  couple  who 
appeared  to  be  engaged  in  an  animated  and  rather  expostulatory 
conversation,  keeping  at  a  distance  of  about  fifty  yards  behind 
them.  At  the  corner  of  the  street  he  looked  for  the  name,  which 
with  some  little  difficulty  he  deciphered  in  the  uncertain  light. 
"  Grafton  Street  I  and  No.  11  too.  Good  heavens!  Tve  been  in 
the  very  house  where  that  poor  girl  lived.  My  God  1  what  does 
all  this  mean  t  " 

With  a  cnriositv  which  was  now  highly  quickened,  S.  followed 
the  man  and  woman  across  Argyle  Street,  and  then  down  by 
several  cross  streets  towards  the  river.  His  creepiness  increased 
as  he  neared  the  scene  of  the  murder,  by  the  corner  of  the  Green. 
The  night  had  now  changed.  It  was  very  dark,  and  the  rain  was 
falling  heavily.  The  lady  had  put  up  her  umbrella,  but  S.  noticed 
that  the  man  neither  offered  to  carry  it  nor  had  shared  its  shelter. 
And  now  they  sought  to  reach  the  exact  spot,  so  far  as  S.  could 
judge,  where  the  murder  must  have  taken  place,  and  there  they 
paused.  Crouching  upon  the  ground,  at  some  forty  yards  distance, 
and  straining  his  eyes  to  make  out  their  forms  in  the  darkness,  S. 
could  clearly  distinguish  the  low  passionate  note  of  entreaty  in  the 
woman's  voice,  and  the  cold  repellent  tone  of  her  companion.  But 
suddenly  the  conversation  ceased,  and  then  all  at  once  arose  the  loud 
screams  as  of  a  woman  in  a^ony.  All  S.'s  eerieness  was  gone  in  a 
moment.  There  was  no  mistaking  the  clear  human  ring  of  that 
woman's  voice,  and  S.  rushed  like  a  tiger  to  the  rescue.  But  the 
man  was  gone.  The  woman  was  knt^eling  on  the  grass,  her  back  to 
S.,  and  her  body  rocking  to  and  fro  with  convulsive  sobs.  Her  open 
umbrella  lay  beside  her  upon  the  ground.  But  she  had  ceased  to 
scream^  and  S.  paused  uncertain  and  embarrassed.  Now  she  seemed 
to  be  fumbling  with  her  muff,  and  as  she  withdrew  her  hand  S. 
saw  something  gleaming  in  it,  and  recalled  with  horror  the  scene 
in  the  room  in  Grafton  Street.  He  was  now,  however,  less  than 
ten  paces  distant  from  the  girl,  and  he  made  a  rush  to  save  her. 
But  no,  he  was  mistaken;  fur  ere  his  hand  could  reach  her 
shoulder  the  blade  was  tossed  a5ide,  and  fell  with  a  clatter  amongst 
the  ribs  of  the  open  umbrella.     Overcome  with  kindly  pity,  S. 

^  For  obvious  reason!^  the  roal  number  is  not  given. 
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did  not  stay  his  hand,  but  laid  it  fluently  upon  the  poor  girVs 
trembling  shoulder.  It  was  too  late,  for  as  he  touched  her,  her 
head  sank  back  against  his  knees,  a  hoarse  gurgle  rose  from  her 
throat,  and  the  bright  arterial  blood  spurted  over  S.'s  hand. 

The  next  thing  of  which  S.  was  distinctly  conscious  was  a  sense 
of  intense  discomfort  and  uneasy  jolting,  such  as  he  had  not  experi- 
enced since  he  went  to  church  as  a  child  in  a  farm-cart.  It  wa** 
some  minutes  before  he  couhl  altogether  collect  himself,  but 
at  length,  by  the  combined  exercise  of  his  senses  of  hearing,  touch, 
and  sight,  he  was  able  accurately  to  appreciate  his  position.  The 
conclusion  which  he  arrived  at,  and  wnich  was  quite  correct,  was 
that  he  was  lying  upon  his  back  in  a  wheelbarrow  which  was  cer- 
tainly never  intended  as  a  vehicle  for  the  conveyance  of  a  man  of 
his  size,  and  was  being  hurled  along  the  street  by  a  stalwart  Glas- 
gow policeman.  The  moment  S.  realized  his  situation  he  attempted 
to  rise,  but  from  his  constrained  position,  with  the  small  of  his  back 
sunk  low  in  the  barrow,  he  found  it  difficult  to  do  so,  and  accord- 
ingly he  appealed  to  the  policeman. 

"  I  say,  my  man,  you  had  better  stop  at  once,  and  let  me  out  of 
this." 

"  Git  along  o'  ye,"  replied  the  policeman,  "  wu'U  be  at  the  offish 
the  noo,  where  wu'll  gie  ye  free  quarters,  ma  man." 

*•  Oh,  come,  my  good  fellow,  none  of  your  impertinence,"  said  S., 
struggling  up  to  a  sitting  position;  ^^ you  are  under  a  complete 
mistake."  With  dignity,  "  I  am  a  member  of  the  bar — an 
advocate." 

**  An  a'vocate  !  Is  that  a'  ye  are,  man?  They're  maistly  dooks 
or  markises  we  fins  at  this  'oor  o'  the  nicht,  when  it's  no'  the 
Prince  Consort  hissel'.    But  here's  the  offish." 

With  these  words  the  policeman  set  down  the  handles  of  the 
barrow  with  a  jerk  which  shook  every  bone  in  S.'s  body.  S.  at 
once  rose,  and  was  turning  away,  but  the  policeman's  hand  was 
upon  his  shoulder,  and  another  policeman,  who  had  been  following, 
coming  up,  S.  found  himself  being  impelled  by  that  gentle  but 
resistless  force,  which  policemen  so  well  understand,  towards  the 
door  of  the  office.  At  the  foot  of  the  steps,  however,  he  made  a 
determined  stand. 

•*  Look  here,  you  men,"  said  he  with  assnmed  calm,  "  hands  off, 
I'll  walk  quietly  into  the  office  if  required  to  do  so;  but  if  you 
attempt  to  run  me  in,  in  this  ignominious  manner,  there'll  be 
broken  heads  going." 

S.  was  a  powerful  man,  and  the  qniet  determination  in  bis 
tone,  so  unusual  in  a  drunk  and  incapable,  took  the  police  so 
mucli  aback  that  they  loosed  their  hold  and  allowed  S.  to  enter 
the  office  in  front  of  them.  They  were  kspt  waiting  for  a  minute 
or  two  in  the  lobby,  whilst  another  case  was  being  disposed  of,  and 
then  S.  was  ushered  into  the  presence  of  the  inspector,  whom  he 
at  once  recognized  as  one  of  the  witnesses  in  the  Rutherford  Case. 
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"What's  this  I"  inquired  the  inspector. 

"  Drunk  and  incapaple,**  replied  the  policeman,  who  had  followed 
behiud  the  barrow.  "  Heerd  a  wench  skirling  nigh  the  corner  o' 
the  Green,  and  gan^s  oor  an'  fin's  this  here  gintleman  sae  drunk  he 
wasna  fit  tae  speak  or  tae  stan\" 

**  Well,*'  said  the  inspector,  **  he  appears  to  have  come  round  a 
bit  pretty  quick.     But  you'd  better  lock  him  up  now." 

"  Look  here,  Inspector  Wilson,"  said  S.,  who  was  now  quite 
himself,  and  thoroughly  realized  the  gravity  of  the  situation.  *'  I 
am  no  more  drunk  than  you  or  these  policemen  are.  I  was  not 
feeling  well,  so  I  went  out  for  a  stroll,  and  in  crossing  the  Green  I 
had  a  faintish  turn,  when  these  two  ruffians  pounced  upon  me  and 
jogged  me  along  here  in  a  barrow  that  has  loosened  every  bone  in 
my  body.     I  insist  ujion  an  apology  and  instant  liberation." 

The  inspector  was  surprised  to  hear  himself  thus  addressed  by 
name,  and  in  such  a  cool  and  collected  manner,  by  a  drunk  and 
incapable,  and  he  looked  scrutinizingly  at  S.,  whom  he  had 
not  hitherto  recognized. 

"  And  who  are  you,  sir,  pray  ?  " 

"  You  know  perfectly  well  who  I  am,  sir.  I  am  Mr.  S.,  advo- 
cate, of  Edinburgh,  at  present  resident  at  the  North  British  here, 
and  you  saw  and  spoke  to  me  to-day  in  CourL" 

"  Oh,  Mr.  S.,  to  be  sure,  I  beg  your  pardon  a  thousand  times ;  of 
coarse  the  men  have  made  a  mistake,"  exclaimed  the  inspector, 
who,  like  all  Glasgow  police  officials,  had  a  wholesome  respect  for 
members  of  the  Supreme  Court. 

The  policemen  were  dismissed  with  an  admonition  to  be  more 
careful  in  future,  and  S.  was  about  to  take  his  own  departure  when 
a  new  idea  occurred  to  him. 

**  Oh,  by  the  way,  inspector,"  he  inquired,  **can  you  tell  me  who 
is  living  in  the  Curies'  house.  No.  11  Grafton  Street,  now?" 

"  Nobody,  sir,"  replied  the  inspector,  "  the  Curies  have  left, 
although  their  furniture  is  still  there,  and  I've  got  the  keys  myself." 

*'  That's  very  strange,"  said  S.  **  I  was  passing  that  way,  and  I 
saw  a  light  in  the  house  to-night." 

**  Oh  no,  that's  impossible,  sir." 

"  Yes,  but  I  assure  you  it  is  so,"  replied  S.  "  And  what's  more,  I 
saw  a  man  and  a  woman  leave  the  door  not  more  than  an  hour  ago." 

•*  You  are  sure  it  was  No.  11,  ground-flat  door  t " 

"  Yes,  certain." 

'*  Then  1  must  see  to  that  at  once.  I  hope  it  will  not  be  too 
much  to  ask  you  to  accompany  me  just  to  make  sure  there's  been 
no  mistake." 

**  Oh,  I'll  be  very  glad  to  go,"  said  S.,  "  though  I  am  quite  sure 
it  was  that  house." 

"  Well,  sir,  if  you'll  just  wait  a  moment  until  I  get  some  one  to 
take  my  place  here,  and  a  constable  to  accompany  us.  But  you've 
hurt  your  hand." 
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"  No ;  have  I  though  1 "  replied  S.,  raising  his  left  hand,  whichi 
sure  enough,  was  stained  with  blood,  as  were  also  the  wristband 
and  shirt  sleeve. 

**  I  must  have  knocked  it  against  something  or  other ;  it's  of  no 
consequence,"  he  continued,  with  a  shudder,  as  he  recalled  the  scene 
upon  the  Green.  The  inspector  brought  some  water  with  which 
S.  washed  his  hand,  but  no  lesion  of  any  kind  was  found  to  account 
for  the  blood-stains. 

A  few  minutes  later,  S.,  the  inspector,  and  a  constable  sallied 
forth,  and  made  their  way  to  Grafton  Street.  On  the  way  S. 
strove  diligently  to  impress  the  inspector  with  the  idea  that  the 
house  was  probably  a  haunt  of  thieves.  The  door  was  found 
locked,  and  on  opening  it  and  entering  the  lobby,  S.  readily  reco<»- 
nized  the  place  as  the  scene  of  his  adventure  earlier  in  the 
evening.  They  first  entered  the  kitchen  to  the  right.  Everyihin«r 
was  in  order,  and  the  inspector  was  confirmed  in  his  supposition 
that  S.  was  not  so  sober  as  he  seemed,  and  had  brought  him  on  a 
fool's  errand.  However,  they  next  stepped  across  the  lobby  to  the 
room  on  the  left.  "  Who's  room  was  thist"  inquired  S.,  as  he 
opened  the  door.  "  Oh,  this  was  poor  Miss  Lamont's — ^"  But  the 
sentence  was  cut  short,  and  the  lantern  almost  dropped  from  the 
inspector's  hands,  for  the  embers  of  a  fire  were  still  smouldering 
in  the  grate. 

**  Whew !"  exclaimed  the  inspector,  when  he  had  recovered  from 
his  surprise,  "you're  not  so  far  mistaken,  sir,  after  all.  Wliat 
can  be  the  meaning  of  this?  Anderson,  you  had  better  go  at 
once  for  further  assistance ;  I'll  watch  the  door  and  see  that  nobody 
escapes." 

S.  was  left  for  a  minute  or  two  alone  in  the  room, — every  comer, 
every  piece  of  furniture  of  which  he  recognized, — ^and  he  seized  the 
opportunity  to  take  a  crown  piece  from  hi?  pocket  and  slip  it  half 
under  the  grate.  In  a  few  minutes  Anderson  returned  with  three 
other  constables,  and  a  thorough  search  of  the  house  was  made,  but 
nobody  was  found. 

^*Ar3  there  any  coals  in  the  housef"  inquired  S.,  when  they 
were  gathered  in  the  lady's  room  after  the  search  was  com- 
pleted. 

'*  No,  sir ;    why  do  you  ask  I "  said  the  inspector. 

"  Where  did  the  materials  for  the  fire  come  from  T  '* 

"  That's  very  singular,  as  you  say,  sir,  I  didn't  think  of  that," 
said  the  inspector,  and  he  went  forward  with  his  lantern  and  care- 
fully inspected  the  fireplace.  His  quick  eye  detected  the  crown 
piece,  wliich  he  drew  out  from  under  the  grate  and  carefully 
examined. 

**  You're  not  far  wrong  after  all,  sir.  We  must  have  out  this 
grate,  boys.     There's  swag  here." 

The  grate  was  soon  torn  out,  but,  much  to  the  inspectors 
chagrin,  no  further  booty  was  discovered. 
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"Here's  something  or  other,"  he  exclaimed,  as  he  rummaged 
away  at  the  back.  '*  Bali !  it's  only  an  old  knife  handle ; "  and  he 
pitched  it  angrily  upon  the  rug. 

^'That's  singular,  tae,"  remarked  one  of  the  constables,  picking 
up  the  handle.  "We  seerched  ivery  corner  o'  the  hoose  for  a 
carvin'-knife,  an*  that's  a  carvin'-knife  hanel  sure  eneucli." 

It  was  past  three  o'clock  when  S.  reached  the  North  British 
and  he  did  not  spend  more  than  three  hours  in  bed.  He  was  out 
betimes,  and  he  was  careful  to  secure  the  attendance  at  the  Court 
of  Inspector  Wilson,  one  of  the  constables  who  searched  the  house, 
and  the  Curies,  who  were,  fortunately,  all  Crown  witnesses  in  the 
case. 

Inspector  Wilson  was  the  first  witness  called  for  the  defence, 
and  a  profound  impression  was  made  upon  the  Court  when  he 
proved  the  finding  of  the  knife  handle  in  Miss  Lament's  room — 
an  impression  which  was  intensified  when  the  Curies  identified  it 
as,  to  the  best  of  their  belief,  the  handle  of  the  missing  carving- 
knife.  One  question  which  S.  put  to  the  inspector  provoked  the 
animadversion  of  the  Court. 

"  You  were  present,  as  you  told  us  yesterday,  when  the  body  of 
the  deceased  was  examined?" 

"  I  was." 

"  Were  the  injuries  such  as,  in  your  opinion,  might  have  been 
self-inflicted  by  a  stab  with  the  point  of  an  umbrella?"  (Laughter 
in  Court.) 

"  Eh  !  what's  that,  Mr.  S.  ?  "  inquired  the  Lord  Justice-Clerk. 

*^  By  a  self-inflicted  stab  with  the  point  of  an  umbrella,  my  Lord." 

"  We  heard  nothing  of  such  a  suggestion  in  the  cross-examina- 
tion of  the  Crown  witnesses  yesterday.  Have  you  any  medical 
evidence  in  support  of  this  theory?" 

"No,  my  Lord." 

•*  Well,  I  am  not  surprised.  You  cannot  examine  such  a  witness 
as  this  upon  the  point." 

"  The  point  is  one,  my  Lord,  which  I  mean  to  press  strongly 
upon  the  jury." 

*'As  you  please,  Mr.  S.,  as  to  that,  but  I  cannot  allow  this 
witness  to  be  examined  upon  it    Anything  more  ?  " 

"  No,  my  Lord." 

"  Then,  witness,  you  may  go." 

On  the  conclusion  of  the  evidence  for  the  defence,  Mr.  Napier 
rose  to  address  the  jury  upon  behalf  of  the  prosecution.  After 
stating  the  case  for  the  Crown,  and  summing  up  in  a  formidable 
array  the  evidence  by  which  it  was  supported,  he  went  on  to  refer 
to  the  defence  which  was  suggested.  There  were,  he  said,  two 
theories  for  the  defence.  The  first  theory  was  that  Miss  Lamont 
committed  suicide  with  a  carving-knife.  Where  was  that  knife? 
It  appeared,  no  doubt,  that  the  handle  of  sucli  a  knife  had  been 
found  at  No.  11  Grafton  Street,  and  that  might   have  gone  to 
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sapport  the  theory  of  suicide  had  the  blade  been  found  beside  the 
body,  but,  unfortunately  for  this  theory  of  the  defence,  nothing  of 
the  kind  had  taken  place.   Having  disposed  thus  of  the  first  theory, 
Mr.  Napier  went  on  to  the  second.     Upon  this  subject  he  said, — 
"  Another  theory  has  been  suggested  by  my  learned  friend  more 
creditable  to  his  ingenuity  than  to  his  estimate  of  your  intelligence. 
This  poor  girl,  it  is  suggested,  may  have  put  an  end  to  herself  by 
catting  her  throat  with  the  point  of  her  umbrella.     Gentlemen, 
were  it  not  for  the  solemnity  of  this  case,  one  could  not  refrain  a 
smile  at  the  grotesque  simplicity  of  the  suggestion.    Suicide  by 
means  of  an  umbrella,  even  if  physically  possible,  would  be  a  thing 
unique  in  the  annals  of  self-destruction.     But,  gentlemen,  will 
you  just  for  one  moment  consider  the  question  seriously,  if,  indeed, 
it  be  capable  of  serious  consideration  t     And  firsts  I  observe  that 
this  theory  is  clearly  an  afterthought — no  medical  evidence  was 
adduced  in  support  of  it,  and  no  question  bearing  upon  it  was 
addressed  to  the  medical  witnesses  for  the  Crown.     But  that  is 
not  all.   The  theory  of  suicide  in  such  a  manner,  grossly  improbable 
in  any  case,  was  completely  disposed  of  by  evidence  elicited  by  my 
learned  friend   himself.      In   nis  zeal  to  cast  doubt  upon   the 
evidence  of  panel's  identity  by  showing  that  the  night  was  dark 
and  wet,  he  elicited  from  Mr.  Murray,  who  was  first  on  the  spot, 
and  who  picked  up  the  umbrella,  closed  it,  and  handed  it  to  the 
policeman,  that  the  umbrella  was  open  when  the  body  was  found. 
I^ow  suicide  with  an  umbrella  would  be,  under  the  most  favour- 
able circumstances,  a  most  difficult  operation,  but  a  more  awkward 
weapon  with  which  to  attempt  to  cut^one's  throat  than  an  open 
umbrella  it  is  impossible  to  imagine.    Just  consider,  gentlemen, 
what  that  theory  would  involve.    Macer,  hand  me  No.   11  of 
productions." 

The  macer  handed  Mr.  Napier  Miss  Lament's  umbrella,  which 
was  a  production  in  the  case. 

"  Now,  gentlemen,"  continued  Mr.  Napier,  as  he  unbuttoned 
the  elastic,  ''see  what  sort  of  weapon  for  the  purposes  of  self- 
destruction  an  open  umbrella  would  be." 

With  these  words  he  opened  the  umbrella,  and  from  its  folds 
the  blade  of  a  knife  fell  with  a  loud  rattle  upon  the  table.  A  low 
murmur,  half-shudder,  half-chuckle,  ran  round  the  Court,  and 
then  for  a  moment  all  was  still. 

A  short  consultation  now  took  place  between  the-Bench  and  the 
prosecutor.  Then  Mr.  Napier,  in  a  few  stumbling  sentences, 
abandoned  the  case ;  and  amidst  a  hurricane  of  applause,  sych  as 
has  perhaps  never  risen  before  or  since  in  a  Court  of  Justice, 
llutherford  "was  formally  acquitted. 

Such  are  the  chief  details,  so  far  as  I  have  been  able  to  collect 
and  to  verify  them,  of  one  of  the  most  remarkable  episodes  in  the 
criminal  jurisprudence  of  Scotland.  One  singular  fact  alone  remains 
to  be  recorded.     Shortly  after  the  trial,  S.  had  a  shred  of  his 
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stained  sliirt  sleeve  submitted  for  analysis  to  Professor  Stewart 
Traill  of  Edinburgh  University.  The  result  was  curious.  The 
report  which  is  before  me  is  in  these  terms : — 

**  Having  obtained  a  solution,  I  applied  the  usual  blood  tests  in 
every  case  with  affirmative  results.  I  next  made  a  careful 
inspection  of  a  drop  of  the  solution  through  the  microscope.  The 
corpuscles  were  readily  detected.  They  were  of  the  oval  shape, 
characteristic  of  birds,  fishes,  and  reptiles;  but  in  the  absence 
of  nuclei,  and  the  presence  of  a  depression  in  the  centre,  they 
resembled  the  corpuscles  of  human  or  mammal  blood.  The  only 
animals  having  blood  corpuscles  answering  to  this  description  are 
those  of  the  camel  species.  I  therefore  conclude  that  the  stain 
which  I  have  examined  was  that  of  the  blood  of  a  camel." 

S.  carefully  preserved  the  remainder  of  the  sleeve  with  what 
he  was  pleased  to  call  the  **  ghost  stain,^  and  it  now  lies  before 
me  on  the  table  as  I  write  these  lines. 


BRITISH  TRIALS  FOR  MURDER  BY  POISONING.* 

The  work  of  an  English  barrister  may  be  fitly  characterized  bv 
the  four  terms  which  the  Glossators  used  to  describe  the  work  of 
a  Roman  Jurist, — agere^  regponderey  cavere,  scriiere  ;  and  in  the 
outset  at  least  of  his  career,  when  as  yet  the  High  Court  of 
Justice  makes  slight  demands  upon  his  time,  the  last  of  these 
functions  is  decidedly  tiie  most  important.  Every  branch  of 
common  law  and  equity,  of  the  law  of  real  and  personal  property, 
is  over-burdened  with  commentaries.  Crude  masses  of  material, 
accumulated  originally  for  examinations  and  prize  essays,  are 
trimmed  into  chapters,  indexed,  dedicated,  prefaced  with  acknow- 
ledgments, and  launched  upon  the  world  in  the  shape  of  books. 
Pious  hands  collect  the  masterly  decisions  of  Jessel;  Acts  of 
Parliament  are  elaborately  annotated  clause  by  clause ;  even  rt^ 
incorporaZes^  like  patents  and  copyrights,  are  thought  worthy  of 
scientific  discussion.  But  the  culture  and  industry  of  the  Bar 
have  been  devoted,  hitherto,  almost  exclusively,  to  the  correction, 
amendment,  and  interpretation  of  the  civil  law.  Deluding  them- 
selves with  the  notions  that  any  one  not  physically  unable  to 
articulate  can  cross-examine  a  witness  or  harangue  a  jury,  that 
forensic  medicine  is  '^  a  kind  of  boomerang  "  '  on  whose  action  no 
amount  of  experience  will  ever  enable  a  man  to  calculate,  and 


^  Reports  of  Trials  for  Murder  by  Pmsotung  ;  .  .  .  leith  Chemical  Introdue- 
lions  and  Notes  on  the  Poisons  used.  By  G.  Latham  Browne,  Esq.,  Barrister-at- 
Law,  and  C.  G.  Stewart,  senior  assistant  in  the  Laboratory  of  St.  Thomas's  Hospital, 
tic..    Stevens  k  Sons. 

'  Professor  Douglas  Maclagan,  M.D.,  in  Journal  of  Jurisprudence,    1879. 
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that  scientific  evidence  is  not  worth  preserving,  the  acute  and 
painstaking  writers  who  have  done  so  much  to  systematize  and 
condense  oar  common  law,  leave  our  criminal  case  law  to  the 
tender  mercies  of  hasty  and  inaccurate  shorthand  reporters.  The 
editors  of  the  handsome  volume  before  us  have  haa  the  courage 
to  disregard  the  prejudices  of  their  learned  brethren,  to  break 
through  the  traditions  of  their  profession,  and  to  vindicate  in  some 
measure  the  claims  of  the  great  poisoning  trials  to  a  permanent 
place  in  legal  literature.  It  is  no  doubt  easier  to  criticise  than  to 
originate  a  literary  enterprise :  it  is  not  a  difficult  matter  to  set 
up  an  ideal  standard,  and  then  to  condemn  every  effort  which 
falls  below  it.  The  remarks,  however,  we  have  now  to  offer  are 
prompted,  certainly  by  no  unkind  or  captious  feeling  towards  the 
editors  or  their  work,  but  in  the  interests  of  the  one  department 
of  jurisprudence  which  has  heretofore  been  grossly  neglected. 
We  wish  to  point  out  certain  defects,  not  in  the  execution,  but  in 
the  design  of  the  work  under  discussion,  to  examine  the  character 
of  existmg  reports  of  the  great  poisoning  trials,  and  finally,  to 
submit  to  the  profession  one  or  two  suggestions  for  their  better 
preservation. 

The  intellectual  deficiency  of  the  19th  century,  according  to 
one  of  its  greatest  ornaments,^  is  in  the  habit  of  definition.  This 
aphorism,  whose  simplicity  might  lead  us  to  overlook  its  meta- 
physical meaning  and  wide  range  of  application,  merely  amounts 
to  this,  that  in  order  to  succeed  one  must  understand  the  con- 
ditions of  success,  and  that  no  work — literary,  artistic,  scientific,  or 
legal — can  be  carried  out  to  'a  satisfactory  conclusion,  unless  the 
worker  keeps  distinctly  before  him  an  end  or  ends  to  be  reached. 
Now  we  submit  that  the  cardinal  defect  in  this  volume  of  trials 
for  murder  by  poisoning  is  the  failure  on  the  part  of  the  editors 
to  form  a  distinct  conception  of  the  object  they  desired  it  to  attain. 
They  seem,  by  an  unhappy  compromise,  to  have  aimed  at  being 
popular  as  well  as  scientific.  They  have  not  addressed  them- 
selves to  any  one  class  of  readers  in  particular; — we  have  a  few 
tests  for  the  benefit  of  students  of  chemistry,  a  little  ])athologv 
and  physiology  for  students  of  medicine,  an  occasional  peroration 
for  the  sensational  reader,  and  one  or  two  specimens  of  cross- 
examination  for  the  student  of  law.  If  the  object  of  the  editors 
was  to  create  an  appetite  for  the  study  of  criminal  jurisprudence, 
we  question  whether  the  omission  of  circumstantial  eWdence  and 
of  material  correspondence,  the  condensation  of  examinations  and 
cross-examinations  into  a  running  narrative,  and  the  curtailing  <>f 
speeches,  will  have  the  desired  effect ;  if  the  object  was  to  make 
an  abstract  of  the  great  poisoning  trials,  which  should  be  useful 
alike  to  the  lawyer  and  to  the  medical  jurist,  we  deny  that  any 
such  abstract  can  be  made.  Snppose  that  a  trial  takes  place  for 
poisoning  by  strychnia,  and  that  the  counsel  for  the  prosecution 

*  J.  H.  Newman,  Oxford  University  Sermons. 
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and  the  defence  purchase — as  we  trust  they  would — Messrs. 
Latham  Browne  and  Stewart*8  edition  of  cases.  They  find  thai 
it  contains  reports  of  the  Kugeley,  the  Leeds,  and  the  Yauxhall 
cases  alone ;  tnat  these  are  condensed  into  one  or  two  hundred 
pages  ;  that  valuable  space — ^in  which  post  mortem  examinations, 
analyses,  and  depositions  might  have  been  inserted — ^is  taken  up 
with  comments,  thoughtful  and  creditable  no  doubt,  but  irrelevant ; 
that  the  cases  of  Miss  Abercromby  (1830),  of  Wren  (1851),  of 
Christiana  Edmunds  (1872),  of  Vamplew  (1862),  and  of  Vyse 
(1867),  have  been  omitted.  Strychnia  is  not  a  poison  like 
arsenic,  the  operation  and  effects  of  which  are  so  well  known,  and 
death  by  means  of  which  is  so  frequent,  that  a  few  cases,  and 
these  digested,  can  be  held  typical  of  its  action.  We  hold  that  if, 
in  the  case  supposed,  any  complex  question  of  scientific  evidence 
arose,  no  counsel  could  do  his  duty  without  plodding  through  a 
library  of  medical  literature,  of  annual  registers,  of  treatises  on 
forensic  medicine,  and  of  pamphlets  (the  accuracy  of  whose  state- 
ments it  would  be  necessary  to  check),  without  marking  every  dis- 
crepancy in  the  symptoms,  every  variance  in  the  interval  between 
administration  and  death.  But  the  most  serious  charge  which  we 
have  to  make  against  this  edition  is  that  the  authorities  consulted 
by  the  editors  are  not  altogether  reliable.  To  those  whose  know- 
ledge of  the  poisoning  trials  is  confined  to  the  accurate  and 
elaborate  edition  of  Madeline  Smith's  trial  by  Mr.  Irvine,  and  the 
admirable  reprint  from  the  Scotsman  of  the  trial  of  Dr.  Pritchard, 
it  may  be  interesting  to  offer  a  brief  critical  analysis  of  the  re- 

Eirts  of  the  Rugeley  and  Leeds  cases,  on  which  Messrs.  Latham 
rowne  and  Stewart  have  been  content  to  rel^'. 
It  should  be  premised  that  the  trial  of  Palmer  gave  rise  to  a 
pamphlet  literature  in  English,  French,  German,  and  even  Greek, 
filling  pages  in  the  catalogue  of  the  British  Museum  ;  called  forth 
in  their  brightest  lustre  the  splendid  talents  of  Sir  A.  E.  Cock- 
burn,  roused  to  its  highest  effort  the  powerful  pleading  of  Mr. 
Serjeant  Shee,  and  ranged  upon  either  side  the  most  eminent 
medical  men  in  Britain,  propounding  theories  as  subtle,  and  draw- 
ing distinctions  as  fine  as  the  strychnia  which  the  analysts  had 
failed  to  detect. 

The  trial  of  Dove  was  of  little  toxicological  value,  but  it  contains 
some  curious  theories  and  arguments  bearing  on  the  medico-legal 
relations  of  insanity  to  crime.  In  both  cases  we  find  all  the  dis- 
tinctive excellences  of  English  criminal  procedure :  rapidity  and 
relevancy  in  proof,  stern  exclusion  of  every  collateral  issue  and 
inquiry,  swift  and  subtle  cross-examination,  eminent  forensic 
ability,  and  strict  judicial  impartiality.  They  stand  forth  in  marked 
and  honourable  contrast  to  the  unfair  assumptions,  the  improper 
questions,  the  reiterated  chemical  experiments,  and  the  animus 
both  of  Bench  and  Bar  which  disgraced  the  trial  of  Leotade 
atid  the  judicial  murder  of  Laffarge.     One  would  naturally  have 
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expected  such  cases  to  have  been  carefully  revised  by  the  judges, 
counsel,  and  ^'itnesses  engaged  in  tliem.  The  fact,  however,  is 
that  the  trial  of  Dove  has  never  been  reprinted  at  all,  while  that 
of  Palmer  is  unknown  to  the  legal  profession  at  this  day,  except 
in  the  Illustrated  Times*  edition,  and  in  a  transcript  from  the  notes 
of  Mr.  Angelo  Bennett,  printed  on  bad  paper  in  worse  tyoe. 
These  reports  are  disfigurea  by  wanton  inaccuracy  in  spelling,  by 
gross  ignorance  of  scientific  terms,  by  the  exclusion  of  important 
evidence,  correspondence,  and  documents,  and  by  the  careful 
presirvation  of  much  worthless  material.  We  propose  to  support 
each  count  in  this  indictment  with  a  few  illustrations.  In  Mr. 
Bennett's  I'eport,  Dr.  Kenealey's  name  is  persistently  spelt 
Kinealy ;  Mr.,  afterwards  Baron,  Huddleston  becomes  in  one  place 
Huddlestone ;  Mr.  Stevens,  the  stepfather  of  Palmer's  victim, 
appears  sometimes  as  Stevens,  but  usually  and  inaccurately  as 
Stephens;  Whitliam  becomes  Witliam ;  "i"  is  inserted  in 
Gardner ;  "  c "  is  dropped  in  Monckton ;  Macdonald  becomes 
M'Donnell;  *'d"  is  omitted  in  Bodgers;  "a"  in  Weatherby; 
traumatic  becomes  tromaiic  tetunus ;  emphysema  is  spelt  amphy- 
cena.  In  Mr.  Nunneley's  cross-examination,  we  read  of  the 
acquisition  instead  of  the  ctccessian  of  convulsions;  of  ** tetanic- 
form  from  appearances^**  instead  of  ^*tetaniform  appearances^ 
Dr.  Letheby  talks  about  vital  instead  of  cervical  vertebra ;  while 
Mr.  Herapath  of  Bristol — whose  name,  by  the  way,  is  spelt  Here- 
path — says,  *'  I  do  not  profess  to  be  a  toxicologist" — ^from  Messrs. 
Barnet  and  Buckley's  notes  it  seems  that  the  word  was  physiidogid. 

Again,  in  Palmer's  case,  the  original  deposition  of  Elizabeth 
Mills  before  the  coroner  is  not  inserted  in  either  of  the  Tinie^ 
reports,  although  the  cross-examination  of  that  witness  by  Serjeant 
Shee  turned  entirely  on  the  discrepancies  between  her  statements 
at  tlie  inquest  and  on  the  trial;  letters  in  the  prisoner's  corre- 
spondence with  Pratt,  without  which  the  motive  for  the  crime 
cannot  be  fully  appreciated,  are  omitted  or  condensed  by  the 
reporters  in  their  own  absurd  way ;  we  look  in  vain  for  Dr. 
Harland's  po^-mortem  notes,  for  any  reference  in  Mr.  Bamford's 
deposition  to  the  amount  of  strychnia  in  his  possession,  and  the 
<legree  of  care  with  which  it  was  kept,  for  the  cases  quoted  by 
the  medical  experts  for  the  prosecution  and  the  defence. 

The  only  incidents  in  the  trial  which  have  been  preserved  with 
perfect  accuracy  are  the  appearance  and  demeanour  of  the 
])risoner,  the  hours  at  which  the  Court  met  and  adjourned,  the 
cofiFee-houses  at  which  the  jurymen  lunched  or  dined,  paltry 
squabbles  between  Lord  Campbell  and  Mr.  Serjeant  Shee,  and 

f>fayful  discussions  among  the  judges  as  to  whether  the  jury  shoukl 
lave  •*  facilities  for  breathing  the  fi^esh  air,"  whether  they  should 
drive  or  walk,  and  whether  they  should  be  taken  to  Kensington, 
to  Temple  Gardens,  or  to  Epping  Forest. 

In  the  Times  report  of  (he  trial  of  William  Dove,  the  I-ieotU 
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case  of  poisoning;  by  strychnia — winch  the  Annual  Begister  slavishly 
follows,  and  which  Sir  James  Stephen,  in  his  History  of  the  Criminal 
ZatOf  speaks  of  as  *'  apparently  verbatim  *' — we  sink  to  still  lower 
depths  of  confusion  and  absurdity.  Mr.  Overend  in  his  opening 
speech  refers  to  a  witness  Elizabeth  Taylor^  some  one  else  speaks 
of  a  Mrs.  Carr-Within,  neither  of  whom  appears  at  all  in  the 
trial ;  we  are  introduced  to  a  boy,  Beecrofty  wnose  real  name  turns 
out  to  be  Peacock;  to  a  witness  Elliotaon^  whose  name  in  Mr. 
Baron  BramwelFs  notes,  and  in  the  criminal  indictment,  becomes 
EUeison ;  "  r  "  disappears  from  the  name  of  Emma  SpenccTy  and 
IVilson  is  expanded  to  WUkinaon. 

Mr.  Overend,  in  the  first  paragraph  of  his  reply,  says,  "  You 
have  heard  the  admirable  speech  of  my  friend,  Mr.  Bliss,  for  the 
defence." 

We  should  pity  the  prisoner  on  whose  behalf  such  an  address 
was  delivered  as  is  imputed  to  Mr.  Bliss  by  the  Times.  Not  only 
floes  it  contain  no  attempt  at  logical  sequence,  not  only  is  the  style 
intolerably  jerky,  but  many  of  the  sentences  are  at  once  ungram- 
inatical  and  absurd.  Mr.  Bliss  is  made  to  speak  as  if  he  meant  to 
confuse  the  jury,  not  to  convince  them  ;  to  hang  his  client,  not  to 
save  him.  We  shall  give  our  readers  a  simple  specimen  of  Mr. 
Bliss's  style,  which  we  select  at  random : — 

•*  If,  then,  you  heard  for  the  first  time  that  in  a  family  of  three 
persons — one  an  invalid,  and  suffering  from  hysteria  and  indigestion, 
the  other  a  weak  man  and  a  drunkard,  the  servants  changed,  and 
strangers  coming  in — poison  was  brought  in  to  poison  cats  (is  it 
not  an  ordinary  thing  which  in  this  very  case  was  considered  an 
ordinary  thing?),  if  you  had  heard  for  the  first  time  that  such  an 
ordinary  thing  was  done,  if  you  had  heard  that  that  poison  was  of 
so  deadly  a  nature  as  to  destroy  lift,  if  it  had  been  used  twice,  put 
on  meat,  on  cheese,  on  the  sink,  on  the  dustpan,  on  the  candle- 
sticks, in  the  pantry,  on  the  plate,  would  it  be  a  thing  to  surprise 
you  that  a  person  was  poisoned  in  that  small  house  ?  Would  you 
not  have  interfered  in  your  own  case  to  prevent  it  t " 

In  the  Leeds  Mercury  of  July  1856,  this  hideous  jumble  takes 
the  following  intelligible  form : — 

*•  If,  then,  you  heard  for  the  first  time  that  in  a  family  of  three 
])ersons, — one  an  invalid  who  was  suffering  from  hysteria  and 
indigestion,  another,  a  weak  man  and  a  drunkard,  the  servants 
changed,  and  strangers  coming  in, — poison  was  brought  in  to  poison 
cats,  there  would  be  in  this  nothing  to  surprise  you.  ...  If  you 
heard  that  that  poison  was  so  deadly  in  its  nature  that  one  grain 
perhaps  would  be  sufficient  to  destroy  life ;  if  you  heard  it  was  kept 
in  the  razor-case,  on  the  chimney-piece,  in  the  bedroom  not  under 
lock  and  key ;  if  you  heard  that  it  had  been  used,  ay,  more  than 
once,  to  put  upon  meat,  upon  cheese ;  and  if  you  found  poison  in 
that  small  house  in  the  bedroom  where  master  and  mistress  slept. . 
ill  the  bedroom  where  the  servant  slept,    poison  in  the  kitchen 
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downstairs,  poison  upon  the  zinc,  poison  by  the  pump,  poison  in 
tlie  pantry,  poison  upon  the  candlestick,  poison  upon  the  plate, 
poison  upon  the  chimney-piece, — I  have  mentioned  only  those 
places  where  it  was  proved  to  have  been  found, — if  poison  was  thas 
used  and  kept,  and  you  heard  that  an  inmate  of  that  house  had 
died  of  poison,  would  you  have  been  surprised  T  Tell  me,  if  any 
of  your  acquaintances  had  been  so  imprudent  and  indiscreet  as  to 
have  kept  and  used  poison  in  that  way,  would  yon  not  have  thought 
it  your  duty  to  condemn  such  an  imprudent  and  rash  act  ?  ** 

The  points  at  which  the  Times^  correspondent  has  attempted  to 
condense  Mr.  Bliss's  remarks  are  italicised ;  how  far  his  precu 
has  been  successful,  our  readers  are  left  to  decide. 

Without  entering  on  a  more  detailed  analysis  of  the  method  in 
which  the  ^* causes  calibres'*  of  this  country  have  hitherto  been 
reported,  we  shall  state  shortly,  and  in  conclusion,  what  we  con- 
ceive our  criminal  case  law  to  deserve  and  require — not  selection, 
however  judicious,  but  accurate  and,  as  far  as  possible,  complete 
reproduction.  The  chemical  notation  should  be  revised ;  all  dis- 
cussions on  technical  questions  should  be  preserved ;  cases,  doca- 
nients,  reports,  and  correspondence  should  be  inserted ;  speeches 
should  not  in  one  jot  or  tittle  be  curtailed;  prominence  should  be 
given  to  every  element  that  would  lessen  the  labours  of  the 
counsel  who  prosecute  or  defend  :  critical  analysis  of  evidence  or 
addresses  is  not  desirable ;  if  an  edition  of  criminal  cases  is  to 
have  any  value,  it  should,  in  the  graphic  words  of  Roman  law, 
possess  auctoriias  and  not  be  mere  littratura. 

A.  W.  R. 
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IV-—"  Counsel." 

A  NOT  unimportant  class  at  Parliament  House,  and  one  deseniiig 
a  passing  notice,  are  the  memhera  of  the  Bar. 

Counsel  are  all  dressed  alike — at  least,  on  the  same  leading 
principles.  They  all  have  brass  door-plates,  inscribed  with  the 
same  form  of  designation ;  and  in  many,  if  not  most,  externalities 
the  members  of  this  body  are  uniform  and  stereotyped.  But,  in  the 
matter  of  the  day's  occupation,  they  vary  as  much  as  men  can  well 
do  who  must  appear  not  to  vary  at  all.  To  begin  at  the  beginning 
— and,  to  do  this,  one  must  get  awake  rather  early — advocates  do 
not  all  rise  at  the  same  hour.  The  fact  may  be  indirectly  due 
to  the  other  fact  that  judges  do  not  all  sit  at  the  same  hour. 
Cases  have  been  known  to  exist  of  men  beginning  to  read  as  early 
as  6  A.M.  Some  doing  so  in  bed,  it  is  true,  but  others  getting  uj' 
to  study  by  the  light  of  a  lamp  and  the  temperate  heat  of  an 
oil-stove.     Indeed,  it  is  said  that  this  form  of  eccentricity  has  not 
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been  entirely  stamped  out  even  vet,  dearth  of  work  and  superfluity 
of  workers  notwitlistanding.  But  it  is  consoling  to  know  that 
these  cases  of  penance  must  be  isolated  and  few ;  and  that  now-a- 
days  the  faculty  as  a  whole  is  not  addicted  to  burning  the  candle 
at  both  ends.  Leisurely  rising  is  not  unfashionable  with  them  as 
a  class.  Of  course,  irrespective  of  work,  the  matter  depends  a 
good  deal  upon  whether  or  not  a  person  is  a  domestic  man.  If 
he  be  a  family  man,  with  an  example  to  set,  and  a  lively  breakfast 
table  to  preside  at,  he  rises  punctually,  no  matter  how  late  his 
work  may  have  kept  him  awake  the  previous  night.  There  are, 
however,  bachelors,  unmarried  persons,  who  live  alone  after  the 
unnatural  fashion  of  their  kind.  These  counsel,  too,  sit  up  late  of 
nights ;  but  the  convenient  solitude  of  their  breakfast-tables  and 
the  absence  of  any  call  to  step  beyond  precept  and  set  an  example 
to  any  one,  postpone  the  hour  of  their  rising  to  dangerously  near 
the  hour  of  the  judges'  sitting.  In  common  with  hairdressers 
and  doctors'  coachmen,  advocates  are  tolerably  well  read  in  the 
newspapers.  It  is  presumed  that  these  are  disposed  of  before  they 
*come  out  in  the  morning;  otherwise,  when  do  they  read  them? 

For  some  time  before  ten  o'clock  there  is  a  pretty  continuons 
procession  'of  counsel  along  pait  of  Princes  Street  and  up  the 
Mound.  That  is  the  route  .to  Court.  If  you  walk  down  in  that 
direction  about  that  hour,  you  meet  them  gradually  converging  on 
to  that  route  from  their  various  abodes  situated  within  the  limited 
area  which  is  regarded  as  within  the  pale  for  those  members  of 
the  bar  to  whom  practice  is  an  object.  What  mysterious  body 
acts  as  a  boundary  commission  and  delimits  the  frontiers  of  this 
district,  we  do  not  know.  But  its  demarcation  is  sharp  and  not 
lightly  to  be  transgressed.  Why  some  streets  should  be  and  some 
should  not  be  thus  highly  favoured,  it  is  hard  to  divine.  To  be 
fairly  within  the  reach  of  solicitors'  offices  seems  to  be  a  reasonable- 
object  to  have  in  view,  if  one  desires  to  be  reached  by  solicitors. 
And  it  is  to  be  remembered  that  Scotcli  advocates  do  their  work 
at  their  houses.  They  do  not  have  separate  chambers  like  their 
English  brethren.  But  the  curious  thing  is  that  some  streets 
which  are  licensed  to  contain  counsel  are  distant  enough  to 
fatigue  economical  offices  (if  any  such  there  be)  that  do  not  take- 
cabs.  As  there  is  an  aristocracy  above  peers'  politics,  so  there  an* 
lawyers  to  whom  practice  is  as  nothing.  The  happy  holders  t>f 
sinecures  and  the  happier  inheritors  of  estate,  have  their  homes 
where  fancy  chooses,  disdainfully  irrespective  of  the  amount  of 
tile  cab  fare  to  and  from  the  streets  where  writers  most  do 
congregate. 

Tiie  distinguishing  feature  in  a  counsel's  attire  in  the  morning 
is  a  white  neck- tie.  It  has  long  been  a  matter  of  wonder  to  u^y 
and  of  much  conjecture  and  speculation,  as  to  how  this  is  managed. 
These  gentlemen  walk  up  to  the  Law  Courts  regularly  every 
morning  wearing,  each  one,  a  white  neck-tie;  they  walk  down 
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from  the  Law  Courts  every  afternoon  as  regularly  wearing  ties 
of  every  colour  except  white.  Now,  how  is  it  done  ?  There  is  a 
familiar  puzzle  about  taking  a  goose  and  a  fox  and  a  bag  <if  com 
across  a  stream  in  a  boat,  one  at  a  time,  under  certain  conditions, 
and  avoiding  certain  risks  of  the  fox  eating  the  goose  and  the 
goose  the  corn.  We  have  worked  it  out  and  mastered  it.  But 
this  does  not  help  us  to  a  solution  of  the  great  tie  problem.  If  an 
advocate  went  up  to  Court  one  day  wearing  a  white  tie  and  came 
down  wearing  a  green  one,  and  went  back  next  day  wearing  a 
green  one  and  came  away  arrayed  in  a  white  one,  our  wearied 
brain  could  grasp  the  working  of  the  arrangement.  But  it 
is  the  steady  flow  of  white  in  one  direction  only,  and  the  equally 
steady  ebb  of  green  in  the  other  direction  only,  that  baffles  our 
attempts  to  solve  the  puzzle.  Do  secret  messengers  in  the  dead 
watch  and  middle  of  the  night  fetch  down  all  the  white  ties  from 
Court,  and  take  back  all  the  green  ones  ?  We  wonder.  Were 
the  Faculty  less  exclusive,  we  might  hope  to  get  at  the  bottom  of 
this  mystery.  We  have  noticed  these  white  ties  perplex  foreign 
tourists ;  and  when  the  General  Assemblies  of  the  Churches  meet, 
or  when  the  Synod  flies  its  flag,  we  have  noticed  people  nudge 
each  other  when  thev  met  a  counsel,  and  respectfully  mutter 
"  U.P."  or  «  Elder."    ' 

You  can  tell  at  which  door  members  of  the  Bar  enter  the  Law 
Courts.  The  square  is  there  littered  with  exhausted  cigarettes 
and  reluctantly  relinquished  cigar-ends,  strewn  as  thickly  as 
cartridge  cases  after  a  battle,  or  as  leaves  in  Vallombrosa  (not 
that  we  have  ever  been  there).  What  goes  on  in  the  robing-room, 
we  cannot  say.  We  see  them  enter  it,  and  we  see  them  leave  it 
— transformed :  but  on  the  purgatorial  process  man  is  not  permitted 
to  look.  They  enter  witn  hats  and  umbrellas;  they  emerge 
wigged  and  gowned.  Some  then  make  off  for  the  Hall,  to  talk 
and  to  walk — it  may  be  to  gossip :  some  rush  to  study  the  rolls  of 
Court  with  great  assiduity :  some  make  for  the  boxes  in  which 
their  papers  are  placed :  while  others  flit  into  the  law-room  of  the 
Library  to  turn  up  references. 

Now,  it  is  not  our  intention  in  this  paper  to  follow  counsel  into 
Court.  We  have  incidentally  done  so  in  one  of  our  former 
sketches ;  and,  moreover,  the  work  and  demeanour  of  a  barrister 
in  Court  are  well  and  sufficiently  known.  Let  us  rather  have  a 
glance  at  the  occupation  of  counsel  out  of  Court,  but  still  fairly 
within  the  precincts  of  the  Parliament  House.  Certainly  these 
occnpations  are  varied  enough.  For  the  premises  of  the  Law 
Courts  are  used  as  a  kind  of  morning  club  by  the  members  of  the 
Faculty  of  Advocates.  Here  they  may  all  count  upon  seeing  each 
other — it  is  their  market-place,  it  is  their  betting-place,  it  is  their 
coffee-house — and  so  hither  they  all  come.  Men  who  have  long 
ceased  to  practise  find  their  way  there :  men  who  never  began  to 
practi««e,  who  lingered  on  for  months,  then  years,  and  then  decades. 
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still  hoping,  flatly  in  the  face  of  conviction,  until  their  lives  have 
been  spent  entirely  in  waiting — these  still  come  mechanically  and 
as  a  nabit)  from  which  they  cannot  break  themselves,  a  habit 
which  is  their  only  occupation.  The  first  third  of  such  lives  is 
spent  in  preparing ;  the  second  third,  in  waiting ;  and  the  last 
third,  in  regretting  and  in  waming'posterity.  And,  as  we  have  said, 
the  holders  of  offices  whose  spheres  lie  beyond  the  walls  of  the 
Parliament  House,  find  their  way  to  the  Hall  of  a  morning,  to  see 
their  former  friends,  and  to  exchange  news  with  them.  Law 
professors  come;  and  occasionally  a  sheriff-substitute  from  the 
country,  with  essentially  country  costume,  who  is  enjoying  a  brief 
return  to  town  and  his  former  surroundings,  not  the  least  of  his 
pleasures  being  to  visit  the  Hall,  and  once  more  pace  its  floor  on 
the  arm  of  one  friend  after  another.  They  look  so  fresh  and 
healthy,  these  country  gentlemen,  and  they  make  their  wigged 
brethren  look  so  sickly.  And  yet  they  say  that  occasionally  some 
of  them  have  been  known  to  regret  their  exile,  for  the  unhealthy 
atmosphere  of  the  place  and  its  stir  and  bustle  have  a  strange 
fascination  for  those  who  have  once  mixed  in  them. 

A  favourite  resort  is  the  Corridor — a  long  wing  of  the  Library 
which  opens  ofi^  the  Hall.  It  is  furnished  with  small  writing-tables, 
isolated,  arranged  like  a  club  dining-room  or  a  restaurant.  The 
public  may  walk  through  it,  but  the  public  may  not  sit  down  in  it 
or  warm  itself  at  its  fires — at  any  rate,  we  think  not,  and  we  have 
never  ventured  to  do  either.  Advocates  who  are  writing  books 
often  sit  here — because  it  is  in  direct  communication  with  the 
Law  Library.  If  their  subject  is  law,  therefore,  this  situation 
suits  them  well ;  and  their  subject  generally  is  law.  A  mountain 
of  books  cover  the  table  and  litter  the  floor  for  a  considerable  area 
round  the  legs  of  the  table.  From  amongst  these  a  wig  is  some- 
times discernible,  but  not  always,  for  a  man  who  is  writing  a  book 
generally  takes  off  his  wig  ana  lays  it  down  beside  the  ink-bottle. 
Why,  we  do  not  know.  They  don't  look  cooler  or  happier  or 
more  at  ease  without  their  wigs  ;  but  perhaps  it  is  an  advocate's 
form  of  taking  off  his  coat  to  work.  Some  few  men  (alas !  their 
numbers  are  becoming  less  and  less  as  time  goes  on)  write  on  sub- 
jects unconnected  with  Jurisprudence.  Such  relics  of  the  past 
take  up  their  position  in  the  lower  corridor,  which  is  just  below 
the  one  we  are  dealing  with,  and  hermit-like,  far  from  the  busy 
haunts  of  men,  in  odd  places  where  they  might  well  chance  to  get 
lost,  in  solitudes  which  may  incline  their  imagination  to  the  weird, 
with  a  temperature  which  is  apt  to  suggest  Christmas  stories  as  a 
line  in  literature,  they  work  day  alter  day  and  session  after 
session — it  is  wonderful  how  long  it  takes  to  make  a  really  good 
book.  Let  us  get  back  to  the  upper  corridor.  You  may  some- 
times see  this  group  going  in  there :  three  counsel  laughing  and 
talking  and  calling  each  other  by  their  surnames  without 
appendage,  and  a  couple  of  agents  perhaps  along  with  them. 
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They  sit  down  at  a  t-able,  aiid  saddenly  one  of  the  counf^el  begins 
to  address  anotlier  of  them  as  **  my  lord,"  and  to  make  a  long 
speech.  Then  the  third  counsel  follows  in  the  same  way.  This 
IS  the  Court  in  the  Corridor.  It  is  only  a  Sheriff-Principal  of 
some  county  hearing,  rather  informally  at  first  sigiit,  an  appeal 
against  a  judgment  of  his  Substitute.  When  both  sides  are 
represented  by  counsel,  this  is  the  most  convenient  plan  of  pro- 
cedure. But  the  suddenness  and  abruptness  of  the  change  from 
freedom  to  formality  strikes  an  outsider.  The  other  seats  in  the 
corridor  are  occupied  by  individuals  and  by  groups  variously 
occupied.  At  one  table  a  solitary  advocate  is  drawing  a  summons. 
At  a  second,  one  is  studying  some  gaudily-coloured  plan  with 
trees  and  houses  marvellously  magnified.  At  the  next  table  some 
busy  senior,  who  has  snatched  a  few  minutes  from  pleading,  is 
dictating  an  "  Opinion "  to  his  clerk  in  a  loud  and  monotonous 
voice ;  and  at  another  table  one  can  see  a  consultation  with  all  its 
performers.  Opposite  each  fire  in  an  arm-chair  sit  men  who  are 
troubled  with  cold  feet  (for,  in  the  matter  of  draughts  and  merry 
meetings  of  all  the  breezy  brotherhood  whom  CEolus  used  to 
control,  the  Corridor  would  be  hard  to  beat).  Opening  off  the 
Corridor  are  committ«e-rooms  and  the  Dean  of  Faculty's  room, 
but  these  are  private.  But  there  is  one  large,  elegantly-furnished 
apartment,  used  by  the  members  of  Faculty  as  a  news-room  and 
reading-room,  into  which  one  can  peep  through  a  large  glass  panel 
in  the  door.  Here  counsel  come,  whenever  they  nappen  to  be 
unoccupied,  to  write  private  letters,  to  read  the  newspapers  or 
magazines,  or  the  new  books.  There  is  no  law  there.  The  room 
is  surrounded  by  bookcases,  but  the  books  which  they  contain  arc 
not  law  books ;  and  law  papers  do  not  enter  therein.  The  Law 
reading-room  is  not  more  rigid  in  excluding  works  and  topics  of  $ 
non-legal  import  than  is  this  reading-room  in  its  exclusion  of  any 
work  which  is  legal  in  it^  nature* 

After  one  has  seen  the  members  of  the  Faculty  thus  scattered 
throush  the  Hall  and  the  Court-rooms,  and  the  reading-rooms, 
and  the  Corridor,  and  the  various  remote  recesses  of  the  Librsry, 
lie  has  a  very  fair  idea  of  how  counsel  spend  their  time  within 
the  precincts  of  the  Parliament  House.  Doubtless  one  might 
theoretically  be  more  minute.  But  though  one  might  acquaint 
oneself  with  the  subject-matter  with  which  they  deal  in  open 
Court,  it  would  be  difficult  to  ascertain  (and  in  all  probability  it 
would  not  be  interesting  enough  to  repay  the  trouble  of  ascertain- 
ing) what  may  be  the  particular  tnetiie  of  any  of  all  these 
numerous  gossips,  conversations,  and  consultations ;  the  matter  or 
the  recipients,  creditor  or  JiancSe,  of  those  letters;  or  the  titles  of 
those  books.  Less  easy  still,  and  far  less  interesting,  to  penetrate 
to  their  luncheon-room,  in  order  to  lenrn  what  the  favourite  food 
and  best-liked  beverages.  Nor  can  we  catch  a  syllable  of  the 
discussion  at  any  of  the  many  political  councils  held  in  the  Hall— 


riUMOGENITURE.  591 

for  here  amateur  wirepullers  richly  abound.  The  hours  of 
departure  differ  as  widely  as  the  hours  of  getting  out  of  bed, 
rather  more  it  is  true.  Golf,  tennis,  curling' — "fruits  in  their 
seasons'*  in  fact — draw  counsel  off  in  the  course  of  the  early 
afternoon.  And  with  others,  when  the  judges  have  gone,  there  is 
nothing  to  wait  for,  and  they  go  too. 


PRIMOGENITURE. 

The  subject  of  law  reform  is  likely  to  be  much  discussed  in 
the  Parliament  that  is  about  to  be  elected.     Many  schemes  will 
l)e  proposed,  and  some  changes  will   almost  certainly  be  made. 
It  is  a  large  subject,  and  of  course  is  of  the  first  importance  to 
lawyers.     It  is  happily  not  true  that  the  legal  profession  in  these 
countries  has  ever,  as  a  body,  opposed  the  reform  of  the  laws. 
When  a  decision  has  been  given  in  the  law  courts  which  shows 
the  harshness  of  any  particular  rule  of  law,  or  where  a  course  of 
decisions  demonstrates  the  undesirability  of  its  continuance,  the 
legal  opinion  of  the  country  has  almost  always  aided  the  Govern* 
ment  of  the  day  in  securing  by  legislation  its  repeal  or  modifica- 
tion.     This  is  certainly  true  of  reforms  in  that  part    of  law 
that  18  affected  by  decisions.    There  is,  however,   another  way 
in  which  the  subject  of  law  reform  must  be  viewed.     Owing  to 
many  causes  partly  social,  and  partly  economical,  many  laws  which 
were  formerly  popular  are  now  intensely  unpopular.     Whenever 
this  is  felt,  the  reforming  party  in  the  State  at  once  desire  to 
alter  them,  so  as  to  bring  them  more  into  harmony  with  the  new 
and  altered  conditions  of  things.     In  doing  this,  the  aid  of  the 
legal  professional  is  as  much  desired  as  in  the  former  case.     Now, 
it  may  happen  that  lawyers  do  not   see  the  same  necessity  for 
these  changes.     They  don't  in  tlieir  practice  feel  the  force  of  the 
objections  to  the  existing  law.     Yet  they  often  are  even  stronger 
than  any  objections  to  any  rule  of  law  that  is  made  by  a  decision 
of  the  courts  which  may  only  affect  a  small  number  of  people,  and 
the  consequences  of  which  may  be  avoided  by  legal  skill.     Now,  it 
is  very  desirable  that  the  profession  should  remain  in  touch  with 
the  people,  and  aid  them  in  all  legitimate  legal  reforms.    In  the 
immediate  future  it  is  almost  certain  that  many  law  reforms  will 
be   mooted  on  questions  not  often  l)efore   the  law  courts,  and 
among  such  questions  will  be  found  the  question  of  primogeniture. 
The  right  of  an  eldest  son  to  succeed  to  heritage  has  never  been 
disputed  in  any  case.     Stair  and  Erskine  mention  the  law  as  of 
ancient  feudal  origin,   and   as  a  well-known  rule   of  law.    But 
cvenif  it  had  been  the  subject  of  legal  determination,  the  case 
would  not  have  illustrated  the  harshness  of  the  rule.    No  doubt  it 
may  seem  rather  hard  that  the  younger  children  should  not  share 
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in  the  land.  But  on  the  other  hand,  if  it  had  not  been  for  tliis 
law  they  would  not  probably  have  been  brought  up  in  the  same 
state  of  comfort  and  social  consideration  in  which  they  have  been 
owing  to  its  operation.  And  it  is  not  in  their  interest  that  the 
abolition  of  the  right  is  proposed.  No — the  desire  to  alter  the 
right  of  the  firstborn  does  not  arise  in  the  interest  of  the  youn^r 
children  as  such,  but  in  order  if  possible  to  increase  the  number 
of  owners  of  land  in  the  country. 

Every  one  deplores  the  decrease  or  extinction  of  peasant 
proprietors,  the  old  yeomen  class,  and  the  gradual  absorption 
of  the  land  into  the  hands  of  a  small  number  of  the  people. 
It  is  thought  that  primogeniture  has  had  some  influence,  or  at 
least  has  helped  in  bringing  this  about  It  is  no  doubt  true 
that  there  are  no  indefeasible  riglits  to  heritable  property,  and  a 
proprietor  may  disinherit  his  heir.  But  such  a  thincr  does  not 
often  happen,  and  it  is  a  perfectly  fair  ouestion  to  ask  if  landed 
estates  would  have  been  as  large,  and  it  there  would  have  been 
as  few  proprietors,  if  this  law  had  not  existed.  We  shall  see  in  a 
moment  that  it  was  introduced  in  the  interest  of  great  families ; 
and  it  is  fair  to  suppose  that  its  influence  has  strengthened  the 
feeling  which  makes  most  owners  of  land  desire  to  found  or  con- 
tinue a  family. 

Primogeniture  is  often,  in  the  popular  mind,  confounded  witli 
entails  and  settlements  in  land.     Of  course  there  is  no  legal  con- 
nection between  these  different  branches  of  the  law.     Still  it  15 
quite  natural  that  as  people  see  the  operation  of  primogeniture 
in  entails  and  settlements,  in  increasing  and  continuing  families, 
they  should  consider  them  together.     They  do  tend  in  the  same 
direction ;  but  as  there  is  no  legal  connection  whatever  between 
them,  as  the  one  might  exist  without  the  other,  we  shall  dismiss 
the  question  of  entails  from  our  consideration.     As  primogenitore 
was  long  settled  before  our  institutional  writers  published  their 
works,  and  as  it  had  never  been  disputed  in  the  law  courts,  it  does 
not  receive  much  attention  from  them.     Still  it  is  mentioned,  and 
we  see  that  if  they  are  correct  as  to  its  origin,  it  is  a  rule  that  has 
lingered  on  from  feudal  times,  and  is  now  so  antiquated  as  to  be 
quite  hostile  to  all  modem  ideas.     This  is  what  the  institational 
writers  say: — Stair  (Book  iii.,  title  4,  section  22)  writes,  "The 
course  of  feudal  succession  hath  given  the  prerogative  of  primo- 
geniture to  the  eldest  male  of  tlie  nearest  degree  to  the  defimct 
vassal,  who  excludes  not  only  the  females  of  that  degree,  bat  the 
males  also  and  their  issue,  that  the  fee  be  not  made  insufficient 
to  maintain  the  vassal,  and  that  many  vassals  be  not  substituted 
in  the  place  of  one."     **  The  lawfulness  of  primogeniture,"  he  says, 
''will  be  easily  evinced  from  what  hath  been  already  said  upon 
succession,  wherein  the  will  of  the  proprietor  is  the  rule  even  in 
equity,  and  though  he  be  naturally  obliged  to  provide  for  his  own, 
that  personal  obligation  i*eacheth  him  but  not  the  inheritance,  nor 
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doth  it  obli{;e  lum  to  make  these  to  succeed,  but  to  give  them  com- 
petent provisions."     Again,  *'  The  expediency  of  primogeniture  is 
partly  puWic  and  pnrtly  private.     Tlie  public  expediency  is,  that 
the  estates  of  great  families  remaining  entire  and  undivided,  they, 
with   their   vassals  and  followers,  may  be  able  to  defend  their 
country,  especially  against  sudden  invasions,  having  means  to  main- 
tain themselves  and  their  followers  for  some  time  without  standing 
armies,  constant  pay,  and  subsidies.     The  private  expediency  is 
for  the  preservation  of  the  memory  and  dignity  of  families,  which, 
by  frequent  division  of  the  inheritance,  would  become  despicable 
or  forgotten."  We  see  clearly  how  Stair  viewed  this  question.  It  was 
introduced  owing  to  the  feudal  law,  under  which  it  was  the  vassal's 
<luty  to  transmit  the  fief  to  his  heir,  just  as  he  himself  received  it ; 
and  a  parent's  duty  to  provide  for  his  children  was  a  personal  obliga- 
tion not  affecting  the  estate.     Turning  now  to  Erskine,  we  find 
that  he  states  the  matter  much  in  the  same  wnv,  and  very  shortlv 
(Book  III.  tit.  viii.  sec.  6) : — "Though  by  the  law  of  Moses  the 
eldest  son's  right  of  primogeniture  over  the  rest  was  but  partial, 
extending  only  to  a  double  portion  (Deut.  xxi.  17),  it  has  been  from 
our  most  early  times  considered  as  total  by  the  usage  of  Scotland,  so 
as  to  exclude  the  younger  sons  from  the  least  share  of  the  heritable 
succession.     This  was  originally  made  part  of  the  feudal  plan,  out 
of  favour  to  superiors,  that  they  might  not  be  in  danger  of  losing 
their  vassals'  services  by  the  fees  being  divided  into  small  parcels, 
and  was  soon  after  adopted  into  our  law  with  universal  approbation, 
as  the  most  effectual  expedient  for  perpetuating  the  <iignity  and 
influence  of  great  families,  and  for  the  security  anil  defence  of  our 
country  in  tlie  times  of  public  trouble."    These  are  the  statements 
of  our  institutional  writers  on  the  law  of  primogeniture,  and  its 
origin,  justice,  and  expediency.     We  may  remark,  iu  passing,  on 
the  slight  difference  between  the  two  writers.     Stair  considers  the 
expediency  as  partly  public   and  partly   private,  while    Erskint? 
reverses  the  order,  and  considers  the  maintenance  of  great  families 
as  more  important  than  the  defence  of  the  country.   And  probably, 
in  Erskine's  time,  this  had  come  to  be  so,  and  no  new  commentator 
would  even  mention  the  defence  of  the  country  as  a  reason  for  the 
expediency  of  primogeniture.     We  are  confining  our  attention,  as 
to   the  expediency  of  primogeniture,  to  our  own  writers  ;  we  take 
what  they  say  as  the  reason  for  the  rule,  and  it  does  seem  that  if 
they  are  right  the  law  ought  no  longer  to  remain.     They  show 
that  the  rule  had  its  origin  when  a  totally  different  state  of  society 
existed,  and  that  the  reasons  that  then  induced  the  nation  to  adopt 
the  rule  ought  now  to  induce  Parliament  to  abolish  it.     It  cannot 
be   said  that  great  families  are  in  the  least  degree  a  source  of 
strength  to  the  countrv  in  times  of  danger.    We  have  now  a  stand- 
ing army,  and  the  relation  of  chief  and  vassal  has  given  place  to 
that  of  superior  and  feuar.     Therefore  the  public  expediency  of , 
primogeniture  no   longer  exists,  and  as  little   does  the  private 
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expediency.  All  reformers,  and  both  parties  in  the  State,  desire  to 
see  more  proprietors,  and  Parliament  could  never  be  induced  to 
legislate  in  order  to  preserve  the  dignity  and  memory  of  families. 
This  would  be  class  legislation,  and  in  favour  of  a  class  well  able  to 

Erotect  itself.     People  have  no  special  objection  to  great  families, 
nt  when  their  continuance  is  uri^ed  as  a  reason  for  the  survival 
of  an  old  feudal  custom  it  is  quite  impossible  to  adroit  it. 

No  new  reasons  can  be  urged  for  its  continuance  except  one, 
vhich  is,  perhaps,  of  some  force, — that  the  alteration  in  the  rule 
would  be  utterly  powerless  to  alter  the  custom  of  primogeniture 
unless  it  were  accompanied  by  a  law  for  the  compulsory  division 
of  land.  If  this  be  so,  however,  its  retention  is  also  useless.  It  is 
quite  true  that  it  is  not  among  the  landed  gentry  that  we  ex|>ect 
to  see  much  intestacy,  and  that  they  could  always  will  or  dispone 
their  property  to  their  eldest  sons.  But,  on  the  other  hand,  they 
can,  at  the  present  moment,  make  wills  dividing  their  heritable 
property  equally  among  their  children.  The  reason  why  the  law 
should  be  altered  is  that  the  custom  of  creating  eldest  sons  may,  if 
possible,  cease  to  operate, — at  least  to  the  same  extent, — and  that 
property  may  be  more  frequently  divided,  and  therefore  more  fre- 
quently sold,  as  a  small  proprietor,  unless  he  desires  it  himself,  will 
not  feel  bound  to  maintain  a  part  of  the  ancestral  acres.  This  land, 
that  it  is  hoped  may  thus  be  brought  into  the  market,  may  be  bought 
by  small  proprietors.  At  any  rate,  the  new  proprietors  will  not  feel 
urged  to  fouhd  families  if  the  feeling  in  favour  of  them  ceases. 
It  is  too  much  to  expect  that  a  slight  change  in  a  law,  the  conse- 
quences of  which  may  be  avoided,  can  liring  about  any  great 
change.  It  will,  however,  help.  The  present  law  does  tend  to 
support  the  present  division  of  land ;  its  repeal  should  tend  in  the 
opposite  direction.  This  is  all  that  can  be  expected  in  the  mean- 
time, and  it  is  at  least  always  something.  The  cry  for  the  reform 
of  the  land  laws  will  not  soon  cease,  and  primogeniture  is  a  custom 
that  it  is  inexpedient  to  maintain.  The  legal  profession  can  urge 
its  repeal  on  legal  grounds,  and  without  the  use  of  any  arguments 
as  to  the  respective  merits  of  large  and  small  farms.  Of  course 
the  change  is  urged  hy  the  public  in  order  to  help  to  increase  the 
number  of  landholders,  but  lawyers  also  can  assist  the  change,  for 
they  know  that  the  reasons  that  induced  the  adoption  of  the  custom 
now  cease  to  operate. 

It  will  not,  however,  be  enough  merely  to  alter  the  rule  that 
the  eldest  son  is  the  heir  in  heritiage.  Scottish  law  differs  from 
English  law  in  giving  children  an  indefeasible  right  to  legitim 
out  of  the  moveable  estate  of  a  deceased,  and  the  legal  rights  of 
widows  are  also  different.  When  the  law  is  altei*ed,  the  right  to 
legitim  might  be  extended  to  the  whole  property  of  a  deceased 
parent,  or  a  parent  might  be  left  with  full  power,  as  at  present,  to 
dispose  by  will  of  his  heritage,  and  merely  on  intestacy  distribute 
it  equally  among  his  children.     If  the  former  plan  were  adopted^ 
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the  effect  of  the  change  would  soon  be  felt.  There  is  a  pood  deal 
to  be  said  for  this  plan,  but  it  is  a  pity  to  extend  the  indefeasible 
rights  of  children — some  legal  authorities  even  desire  the  abolition 
ot  this  right — and  probably  the  latter  plan  would  be  adopted. 
Its  practical  result  would  be  to  increase  the  dead's  part  by  the 
addition  of  all  the  heritage.  In  the  case  of  the  widow,  it  would 
be  very  objectionable  to  assimilate  her  right  to  tercc  iojvs  relictx. 
It  would  be  far  better  that  her  rights  should  remain  untouched. 
A  third  of  an  estate  is  a  very  different  thing  from  a  third  of  the 
rents.  But  there  is  no  necessity  to  do  this,  and  her  rights  can 
easily  be  preserved,  and  all  that  she  is  entitled  to  ask  is  that  her 
rights  be  preserved — not  that  they  should  be  extended.  On  the 
other  hand,  where  a  proprietor  leaves  neither  widow  nor  children, 
his  next  of  kin,  on  intestacy,  would  divide  among  themselvts 
all  his  property.  These  seem,  to  us,  all  the  necessary  results  of 
the  change.  The  rights  of  heritable  and  moveable  creditors,  for 
instance,  need  not  be  altered,  as  those  who  succeed  to  the  herit- 
able estate  would  have  the  same  liabilities  as  the  heir  has  now, 
and  the  necessary  changes  in  procedure  for  the  entry  of  the  new 
co-heirs  would  not  tax  unduly  the  skill  of  conveyancers.  In  fact, 
the  only  legal  change  would  be  in  substituting  the  expression 
A^tV^at-law  for  heir-at-law  in  treatises  on  succession  to  heritage. 
As  we  have  said,  the  change  is  urged  by  land  reformers.  What 
the  effect  of  the  change  will  be  is  difficult  to  say.  It  may  be  the 
custom  will  long  survive.  When  there  is  a  property  with  a  titled 
owner,  it  probably  will;  and  the  owner  of  an  ancient  property  will 
be  loath  to  divide  it.  At  the  same  time,  there  are  a  considerable 
number  of  properties  in  the  market,  and  there  may  be  more. 
The  conclusion  to  be  drawn  from  this  is  that  the  landed  gentry 
desire  means,  rather  than  possess  an  estate  and  be  embarrassed. 
Seeing,  therefore,  the  landed  proprietors  in  many  cases  desire  to 
sell  their  estates,  their  opposition  to  the  proposed  change  will  not 
be  very  great.  It  is  only  thev  who  can  plead  for  the  existence  of 
an  historic  custom,  and  if  they  desire  to  alienate  their  estates 
while  alive,  there  is  no  reason  why  the  law  should  seek  to  preserve 
them  on  their  death  for  their  eldest  sons. 


THE  LAUDERDALE  PEERAGE  CASE, 

The  recent  decision  of  the  British  House  of  Lords  in  this  case 
involves  a  further  question  of  at  least  equal  interest  not  only  to 
New  York  but  to  the  whole  Christian,  if  not  the  whole  civilized 
world,  with  the  question  of  the  effect  of  the  Duke's  Laws  of  1665 — 
their  alleged  repeal  by  the  laws  of  188S-84,  and  a  resolution  of  the 
Assembly  of  New  York  declaring  all  former  acts  void.  This 
further  question  was  whether,  assuming  the  marriage  itself  to 
have  been  valid,  the  ante  nati  childrcn  were  legitimated  by  such 
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subsequent  marriage  of  their  parents,  and  this  involved  tlie  question 
of  the  domicile  of  their  father.  Major  Maitland  claimed  the 
peerage  as  the  descendant  of  one  of  such  children.  An  attempt 
was  made  by  his  opponent  to  show  that  at  the  time  of  such 
marriage  Major  M.'s  ancestor  was  domiciled  in  New  York.  Had 
such  been  the  case,  the  claimant  would  not  have  succeeded,  as 
New  York,  whether  as  a  former  colony,  or,  as  at  the  present  day, 
a  State  of  the  Union,  has  never  recognized  the  doctrine  of  legiti- 
mation per  subsequcns  matrimonium  as  part  of  its  own  matrimonial 
law.  Had  Major  Maitland's  ancestor  been  domiciled  in  £nglan(^ 
at  that  time,  the  Major  could  not  have  succeeded  in  establishing 
his  claim,  as  the  English  law  has  always  emphatically  repudiated 
the  above  legal  consequence.  The  celebrated  reply  of  the  Lords, 
contained  in  the  statute  of  Merton  (20  Hen.  II [.  c.  9),  in  answer 
to  the  attempt  of  the  bishops  to  introduce  legitimation  per  mh^ 
sequens  matrimonium,  with  one  voice  proclaimed,  *'  Nolumu^  leges 
Anglicc  mtUare  qucB  hujusque  usitatcB  sunt  et  approbatceJ*  But  this 
difiiculty  was  removed  by  the  fact  that  the  ancestor  in  question 
was  a  domiciled  Scotchman,  and  by  the  law  of  Scotland  legitima- 
tion by  subsequent  marriage  operates  from  the  time  of  the  marriagt*, 
though  not  from  the  time  of  the  birth  (Shedden  v.  Patrick,  I 
Macq.  H.  L.  Cas.  535).  This,  however,  was  sufficient  for  the  estab- 
lishment of  the  claimant's  case.  The  ancestor  died  two  days  after 
the  marriage  was  effected,  and  his  previously  born  offspring  enjoyed, 
therefore,  two  days  legitimacy  prior  to  their  father's  death.  It  is 
unnecessary  to  dwell  upon  the  recognition  by  New  York  of  the 
law  of  a  foreign  domicile  in  determining  the  question  of  the 
legitimation  of  children  born  before  the  marriage  of  their  parents, 
as  this  formed  no  part  of  the  investigation  required  by  the  House 
of  Lords  upon  which  to  base  their  decision  in  this  claim  to  a 
Scotch  peerage  ;  yet  a  very  recent  case — Miller  v.  Millar,  decided 
by  the  New  York  Court  of  Appeals,  February  6th,  1883 — has  gone 
the  length  of  declaring  that  where  an  illegitimate  child  has,  by  the. 
subsequent  marriage  of  its  parents,  become  legitimate  by  virtue  of 
the  laws  of  the  State  or  country  where  such  marriage  took  place, 
and  where  the  parents  were  domiciled  at  the  time  of  the  marriage, 
it  is  legitimate  for  the  purpose  of  inheritance  in  New  York,  accord- 
ing to  the  comity  of  nations  ;  but  this  is  rather  beside  the  question, 
as  the  marriage  of  the  Maitland  ancestor  did  not  take  place  in  a 
State  or  country  where  such  subsequent  marriage  has  the  effect  of 
legitimating  the  children  born  before  such  union.  The  House  of 
Lords  has,  however,  rested  its  decision  upon  domicile  alone,  pro- 
vided that  the  marriage  itself  was  valid  in  the  country  where 
contracted,  although  the  doctrine  of  legitimation  by  subsequent 
marriage  miglit  not  prevail  in  the  country  where  such  marriage 
took  place.  But,  as  we  have  said,  their  lordships  did  not  enter  into 
that  consideration,  and  it  is  therefore  somewhat  besi^'  «the  question 
under  discussion. 
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It  should  also  be  borne  in  mind  that  the  tribunal  before  which 
the  claim  to  the  Lauderdale  peerage  arose  was  simply  a  Committee 
of  Privileges.  The  House  was  not  sitting  in  its  capacity  as  a 
Court  of  Appeal  to  determine  any  question  relating  to  the  right  to 
inherit  property,  whether  real  or  personal,  but  solely  the  right  of 
succession  to  a  dignity  giving  the  privilege  of  election  to  a  seat  in 
that  House,  such  House  being  the  sole  judge  of  its  own  privileges. 
The  decision,  of  course,  is  final,  and  may  be  erroneous,  as  was  a 
decision  a  few  years  ago, — said  to  be  in  the  case  of  another  Scotch 
|)eerage, — that  of  the  ancient  Earldom  of  Mar,  and  although  that 
decision  cannot  now  be  impeached,  the  Earl  of  Selborne,  the  late 
Lord  Chancellor,  has  this  very  session  introduced  a  Bill  so  far 
rectifying  that  decision  of  a  Committee  of  Privileges  as  to  restore 
to  the  unsuccessful  claimant  in  the  Mar  case  his  ancient  dic^nity, 
upon  the  ground  that  the  House  confounded  his  claim  with  that 
of  a  much  more  modern  peerage,  to  which  he  did  not  aspire, 
although  the  title  bore  the  same  designation,  and  was  created 
inder  an  erroneous  impression  that  the  more  ancient  dignity  had 
become  extinct.  This,  however,  is  only  here  interpolated  to  show 
r.hat  the  Committee  of  Privileges  does  not  sit  to  decide  upon  the 
Tights  of  property,  which  may  be  based  upon  rules  totally  distinct 
from  those  which  regulate  even  hereditary  honours  conferring 
nobility.  The  Scotch  law  of  inheritance,  so  far  as  any  property 
js  concerned,  must  in  this  case,  as  in  all  others,  be,  if  deemed 
necessary,  adjudicated  upon  by  the  Scotch  common  law  courts, 
subject  to  an  appeal  to  the  House  of  Lords  in  its  appellate 
capacity,  sitting  as  a  Scotch  Court  of  Appeal ;  and  should  there  be 
any  land  in  England  the  subject  of  claim,  the  lex  loci  ret  sitcBj  the 
legitimacy  sub  rnodo,  viz.  h/jeres  exjustis  nuptiis  procreaius,  and  the 
declaration  of  the  statute  of  Merton  that  *'  he  is  a  bastard  that  is 
born  before  the  marriage  of  his  parents,"  must  be  taken  into 
account  as  not  restricted  to  those  born  in  England.  In  fact,  the 
law  of  the  domicile  of  origin  must  yield  to  that  of  the  situs  of  real 
property  or  to  that  of  the  actual  domicile  of  the  deceased, 
according  to  the  nature  of  the  property  which  is  the  subject  of 
litigation  (1  Burge  on  Foreign  Law,  111,  112). 

These  points,  so  fully  discussed  in  the  well-known  case  of  Doe 
d.  BirtwhistU  v.  Vardill  (5  B.  &  C.  438 ;  8  D.  &  R.  185),  and  so 
ably  dwelt  upon  in  the  opinion  delivered  in  Miller  v.  Miller^  svpra^ 
in  analyzing  the  decision  upon  appeal  to  the  House  of  Lords  (2 
CI.  &  Fin.  581,  and  7  id.  895,  and  9  Bli^h  7),  may  nevertheless 
not  arise ;  but  yet,  throughout  the  lapse  of  more  than  a  century, 
entails  may  have  been  barred,  wills  may  have  diverted  the  strict 
law  of  succession,  new  property  may  have  been  acquired,  settle- 
ments may  have  been  made,  the  statute  of  limitations  may  have 
.run  its  course  against  every  disability,  all  of  which  points  the 
'ordinary  courts  of  law  may  have  to  pass  upon ;  so  that  it  by  no 
*ineans  follows  that  the  decision  on  the  subject  of  the  peerage  is 
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conclusive  as  to  the  rights  of  property  that  may  have  at  one  time 
attached  to  that  ancient  dignity.  Still,  the  broad  fact  remains, 
that  the  case,  so  far  as  relates  to  marriage  and  legitimacy,  has 
much  local  interest  for  New  York  State. 

The  result  of  4he  judicial  decisions  is  that  the  status  of  legitimacy 
or  illegitimacy,  or  the  capacity  to  become  legitimate 2>er  svhse^uens 
malrivionium^  is  governed  by  the  law  of  the  domicile  of  origin,  yet 
if  the  'e^timacy  be  not  that  which  tlie  lex  loci  rei  sitcB,  or  the  lex 
loci  domicilii,  requires  in  those  whom  it  admits  to  the  succession,  it 
will  not  entitle  the  person  to  the  succession.  These  cobwebs,  however, 
doubtless,  time  has  already  swept  away,  or  what  is  more  probable, 
the  only  property,  real  or  personal,  enjoyed  by  the  late  peer  is 
situate  in  Scotland,  where  full  effect  would  be  given  to  the 
original  legitimation;  and  whatever  property,  not  otherwise 
disposed  of,  mav  have  been  left  by  the  late  peer  will  descend  with 
an  unblemished  title  to  his  heir,  the  present  successful  claimant, 
and  in  all  probability,  therefore,  the  case  has  already  been  finally 
disposed  of.  Still,  it  may  not  be  without  edification  that  we  have 
thus  scanned  the  possible  complications  of  the  law  of  nations. 

The  decision  of  the  Committee  of  Privileges  as  to  the  validity  of 
the  marriage  very  properly  assumed  that  all  preliminary  technical 
requirements  preparatory  to  the  ceremonial,  which  was  performed 
by  a  well-known  clergyman,  were  complied  with,  although  there 
was  conflicting  evidence  on  the  question  of  the  absolute  necessity 
of  such  requii*ements.  It  was  to  be  presumed  that  the  clergyman 
knew  what  he  was  about,  and  would  require  to  be  satisfied  that 
the  local  law  had  been  complied  with,  authorizing  him  to  celebrate 
or  solemnize  the  marriage. 

Although  the  tribunal  adjudicating  upon  these  knotty  [loints 
was  but  a  Committee  of  Privileges,  presided  over  by  a  lay,  or  non- 
|)rofessional,  peer  (the  Earl  of  Kedesdale), — a  man,  by-the-by,  of 
great  practical  experience  as  chairman  of  committees, — the  rest  of 
the  committee  consisted  entirely  of  law  lords,  men  of  great  judicial 
experience  and  legal  acumen.  Hugh  Weightman, 
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DiUy  and  Liability  of  Employers,    By  W.   H.   Roberts  siul 
George  Wallace,  Barristers-at-Law.    Keeves  &  Turner. 

Those  who  have  had  any  experience  of  the  difficulty  of  treating 
entirely  by  itself  any  branch  of  the  law  of  reparation,  will  understjind 
the  reasons  which  have  led  Messrs.  Roberts  and  Wallace  to  expand 
their  slim  handbook  on  the  Employers'  Liability  Act  into  a  substan- 
tial treatise  on  the  **Duty  and  Liability  of  Jtimployers  as  well  to 
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the  Pablic  as  to  Servants  and  Workmen."  The  third  edition  of  the 
book  which  is  now  before  us  begins  with  a  chapter,  written  with 
great  force  and  clearness,  on  the  duties  and  responsibilities 
of  those  carrying  on  any  trade  or  business.  This  chapter 
lays  the  foundation  for  those  which  follow,  and  the  pro- 
positions contained  in  it  are  well  ilUistrated  by  citation  of 
decisions  from  the  Courts  in  England  and  Scotland.  It  may 
indeed  be  said  of  the  whole  book  that  it  ought  to  be  of  the  more 
use  to  the  Scottish  lawyer,  that  not  only  are  principles  well  appre- 
hended and  well  stated,  but  the  decisions  of  his  own  Courts  down 
to  those  only  a  few  months  old  have  been  studied  and  are  cited. 
A  few,  indeed,  which  would  have  well  illustrated  the  meaning  of 
the  authors  we  have  missed  here  and  there,  but  the  task  of 
selection  has  been  well  performed.  We  can  recommend  the 
reader  to  peruse  the  interesting  discussion  which  is  given  in 
section  2  of  chapter  4,  of  the  responsibility  of  the  employer  for 
the  acts  of  contractors  and  others  not  in  his  service.  The  authors 
have  there  to  deal  with  the  case  of  the  class  of  which  Bower  y.Peate  is 
perhaps  the  best  known  example,  and  they  state  the  result  of  these 
cases  with  much  clearness  and  accuracy.  We  rather  regret,  how- 
ever, that  in  this  place  decisions  in  Scotland  are  not  much  referred 
to.  We  should  have  been  glad  to  see  the  authors'  view  of  the  case 
of  Cameron  v.  Fraaer^  21st  October  1881,  9  R.  26,  in  which  the 
facts  were  that  the  operations  necessary  in  making  some  alterations 
on  premises  in  a  town,  and  which  were  conducted  entirely  by 
contractors,  were  accompanied  by  injury  to  the  shop  of  a  neigh- 
bour— he  was  also  a  tenant,  but  that  seems  not  to  have  been 
thought  material — of  the  proprietor.  The  damage  was  that  the 
atmosphere  of  the  neighbourhood  and  of  the  shop  was  made  dis- 
agreeable by  dust,  and  that  the  goods  in  the  latter  were  thereby 
damaged.  Now  this  damage,  it  was  held,  was  capable  of  being 
avoided  if  due  care  had  been  taken  in  "  the  execution  and  per- 
formance of  the  said  operations,"  and  the  Second  Division  held 
that  the  employer  was  liable,  and  the  contractor  was  not.  It 
seems,  and  has  always  seemed,  to  us,  that  this  result  would  have 
been  a  proper  one  if  the  contractor  had  been  a  servant  amenable  in 
the  manner  of  doing  his  work  to  the  employer,  but  that  on  the  real 
facts  of  the  case  it  did  not  fall  witiiin  the  principles  which  the 
authors  of  this  excellent  chapter  correctly  deduce  from  the  decisions 
on  the  subject.  The  true  principle  in  such  cases  is  that  the  person 
for  whom  a  piece  of  work  which  may  very  probably,  if  not  done 
with  the  utmost  care,  cause  injury  to  the  property  of  another,  shall 
be  liable  to  that  other  if  the  injury  result,  whether  he  have  done  it 
through  a  contractor  or  by  his  own  servant ;  but  that  principle  is 
inapplicable  to  a  case  of  ordinary  alterations  on  premises,  even 
though  they  cause  a  certain  amount  of  dust  and  discomfort  to  the 
occupier  of  adjoining  property.  It  humbly  appears  to  us  that  in 
the  case  of  Cameron  v.  Fraser^  the  wrong  person  was  found  liable 
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in  damages,  and  it  is  within  our  knowledge  that  the  decision  has 
been  questioned  by  other  judges  and  by  tiie  bar. 

When  we  turn  to  that  part  of  the  book  which  specially  deals 
with  the  Employers'  Liability  Act,  we  find  special  care  and  clear- 
ness in  the  chapter  on  "  Persons  to  whom  the  Act  of  1880  applies," 
und  in  that  which  follows  it  on  the  "  Circumstances  in  which  the 
Act  of  1880  applies."  In  the  former  we  have  noted  one  or  two 
very  acute  observations  on  the  result  of  special  expressions,  which 
so  far  as  we  know  have  not  received  much  attention  from  other 
commentators  on  the  Act.  Take  for  example  the  remarks  at 
]).  226  on  the  meaning  to  be  given  to  the  expression  in  the  definition 
of  "workmen,"  import-ed  from  a  previous  Act,  "has  entered  into 
or  works  under  a  contract  with  an  emplo3'er."  In  the  latter  of  the 
chapters  mentioned  we  are  glad  to  observe  that  the  authors  dissent 
from  certain  remarks  on  the  meaning  of  the  term  "  condition  of  a 
way  "which  were  made  in  M'Oiffenv.Palrn^r^s  Shipbuilding  Companj/^ 
and  which  previous  writers  have  also  questioned.  We  have  also 
noticed  with  pleasure,  that  on  the  important  question  whether  the 
effect  of  the  Act  is  to  interfere  in  any  way  with  any  previously 
existing  remedy  at  common  law,  tlie  authors,  notwithstanding 
certain  obiter  dicta  in  Mundeyx.  Thames  Iron  WorksCompany^  adhere 
to  the  sound  view  w^hich  they  expressed  in  earlier  editions,  and 
which  has  obtained  effect  in  Scotland. 

We  had  marked  various  other  matters  with  the  view  of  referring 
to  tiiem  here,  but  have  probably  said  enough  to  express  our  recom- 
mendation of  this  useful  book. 


Law  Lyrics,     Glasgow :  Wilson  &  M'Cormick.     1885. 

The  author  of  this  prettily  got  up  little  volume  does  not  give  his 
name;  the  bar  has  formerly  had  a  kind  of  monopoly  in  the 
pi'oduction  of  poetical  jeux  d! esprit,  but  now  one  comes  into  the 
field  who  evidently  does  not  hail  from  the  Parliament  House.  If 
his  effusions  do  not  come  up  to  the  standard  of  Neaves  or  Outram, 
or  even  of  most  of  the  pieces  in  the  Ballads  of  the  Bench  and 
Bar,  we  must  admit  that  they  show  some  power  of  versification. 
The  writer's  command  of  the  vernacular,  too,  is  considerable, 
and  we  have  here  several  pieces  written  in  very  good  old  Scots. 
The  lyrics  are  written,  for  the  most  part,  with  sprightliness 
and  ease,  but  what  we  chieflv  miss  is  humour.  There  is  none  of 
the  delicate  fancy  and  playful  wit  which  sparkle  in  the  pages  of 
the  genial  judge  whom  we  mentioned,  nor  is  there  the  robust  fun 
that  is  to  be  found  in  the  productions  of  Outram.  What  the 
author  has  written,  however,  is  very  readable,  though  we  rather 
l>refer  the  pieces  which  do  not  deal  directly  with  legal  subjects  to 
those  which  do.  The  latter  sometimes  display  faults  in  taste 
which  might  have  been  avoided.     In  them  the  author  takes  ilie 
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opportunity  of  ventilatinjr  liis  own  views  about  certain  matters 
vvliicli  we  hardly  tliink  will  commend  themselves  to  the  majority 
of  the  profession.  We  may  perhaps  be  yielding  to  a  natural 
l)rejadice  in  favour  of  the  bar  of  Scotland  when  we  object  to  its 
being  called  "an  advocates'  guild";  but  we  tliink  few  persons 
who  have  studied  the  question  have  advocated,  as  does  our  author, 
the  giving  jurisdiction  in  divorce  suits  to  the  Sheriff.  Nor  do  we 
think  that  in  the  Supreme  Court,  when — 

'*  A  man  may  desire  to  obtain  a  divorce 

From  crime  and  unfaithfulness,  sorrow  and  pain; 
Pay  down  fifty  pounds,  is  the  answer  of  course. 
Or  take  your  wife  back  to  your  bosom  again.*' 

Judging  from  the  class  of  persons  ^\ho  daily  seek  the  remedy  of 
divorce  in  our  Courts,  the  cost  is  nothing  like  that.  Probably  half 
that  sum  would  be  nearer  the  mark.  Turning  to  some  of  the 
other  pieces,  we  gather  that  the  author  is  opposed  to  capital 
punishment,  to  landlord's  hypothec,  to  preserved  fishing  waters,  and 
to  the  administration  of  oaths  in  Courts  of  Justice.  He  is 
evidently  of  opinion  that  sheriff-substitutes  have  too  little  to 
<lo,  and  nis  views  on  the  game  laws  are,  to  say  the  least,  somewhat 
crude,  and  would  not  earn  the  commendation  of  most  sportsmen, 
even  though  they  did  not  happen  to  be  either  "  lords  or  squires.*' 
We  must  not,  however,  part  from  this  book  without  giving  the 
writer  credit  for  the  courage  of  his  opinions,  and  we  may  con- 
gratulate him  on  a  happy  knack  of  verse-making,  not  unmingled 
in  many  passages  with  poetic  fancy.  Above  all,  we  are  glad  to 
see  that  the  somewhat  arid  study  of  his  profession  has  not 
]>revented  him  from  cultivating  his  literary  gifts.  It  is  so  seldom 
that  a  lawyer  escapes  from  his  surroundings  of  red  tape  and 
]>:irchment  that  it  is  refreshing  to  find  one  who  can  employ  liis 
leisure  moments  in  the  cultivation  of  the  Muses.  We  are  tempted 
lo  give  a  specimen  of  the  volume,  selected  at  hazard : — 


THE  TABLE   OF   FEES. 

Air — T?ie  Laird  o'  Cockpen. 

O,  how  oft  hae  I  heard 

That  our  whole  stock-in-trade 
Is  a  desk  for  a  yaird 

And  a  pen  for  a  spade. 
While  it  maun  be  agreed 

There's  a  world  guid  in  these, 
Yet  our  best  pock  o'  seed 

Is  the  table  o'  fees. 
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For  the  desk  and  the  stale, 

Wi'  a  sigh  let  me  say, 
May  be  props  for  a  f ule 

At  the  end  of  the  day  ; 
But  like  manna  and  snaw. 

Or  a  peck  o'  white  peas, 
For  the  doves  o'  the  law 

Is  the  table  o'  fees. 

Let  the  merchantman  boast 

O'  his  fine  speculations. 
And  the  clergyman  boast 

0*er  his  lands  allocations ; 
For  a  steady  on-cost, 

Banking  up  the  bawbees. 
Like  a  warm  dreepin'  roast 

Is  the  table  o'  fees. 

Man  !  it  gangs  wi'  a  clack 
Like  a  mill  makin'  flour: 

Three-and-fourpence  a  crack ! 
Six  and  eiglitpence  an  hour. 

Half-a-crown  for  a  wink, 
And  a  shilling  a  sneeze, 

Come  like  stour  o'  sma'  ink 
Frae  the  table  o*  fees. 

I  could  hand  ye  my  stule. 

Ruler,  ink-horn,  and  desk ; 
I  could  hand  ye  my  quill, 

Or  whate'er  ye  midit  ask ; 
And  could  yet  wi'  my  tongue, 

Whilk  nae  man  can  appease. 
Fill  a  cask  tae  the  bung 

Frae  the  table  o'  fees. 


(©iittuarg. 

F.  B.  Douglas,  Esq. — The  late  Francis'Brown  Douglas,  Esq., 
advocate,  of  Edinburgh,  who  died  at  Melville,  Ladybank,  Fife,  on 
the  8th  Sept.,  in  the  seventy-first  year  of  his  age,  was  the  eldest 
son  of  the  late  Archibald  Douglas,  Esq.,  of  Edinburgh,  by  his 
marriage  with  Jane,  daughter  of  Francis  Brown,  Esq.  Mr. 
Douglas  was  bom  at  Edinburgh  in  the  year  1814,  and  was 
educated  at  Edinburgh  and  in  England.  He  was  called  to  tlic 
Bar  at  Edinburgh  in  1837.     Mr.  Douglas,  who  was  a  magistrate 


THE  MONTH.  603 

and  deputy-lieutenant  for  the  county  of  the  city  of  Edinburgh, 
had  been  twice  married:  first,  in  1845,  to  Mary,  daughter  of 
C.  M.  Christie,  Esq.  of  Durie,  Fife,  and  secondh'',  in  1852,  to 
Marianne,  daughter  of  the  late  Hon.  Alexander  Leslie-Melville, 
of  Branaton  Hall,  Lincolnshire,  and  he  has  left  issue — four  sons 
and  six  daughters.  The  remains  of  the  deceased  gentleman  were 
interred  at  Dean  Cemetery,  Edinburgh. 


Cije  iHonti). 


APPOINTMENT. 

Mr.  Alexander  Nicolson,  Advocate,  LL.D.,  Sheriff-Substitnte 
of  Kirkcudbright  and  Wigtown,  has  been  appointed  Sheriff- 
Substitute  at  Greenock,  in  room  of  Mr.  Harry  Smith,  who  has 
resigned.  We  believe  that  Mr.  DiCKSON,  the  Sheriff-Substitute  at 
Duns,  is  to  succeed  Mr.  Nicolson. 

Mercantile  Law  Congress  at  Antwerp, — In  the  Maritime  Law 
Section  the  subjects  discussed  were  as  follows : — Conflict  of  Laws, 
Liability  of  Shipowners,  Collisions,  Average,  Insurance,  and 
Bottomry  Bonds.  As  regards  the  conflict  of  laws,  the  first  question 
was  whether  in  case  of  conflict  on  preference  riglits,  mortgages,  or 
pledges,  if  the  latter  are  admissible,  the  law  of  the  flag,  or  of  the 
place  where  the  contract  was  made,  or  of  the  place  where  the 
question  is  tried,  should  rule.  The  conclusion  at  which  the 
section  arrived  was  that  the  law  applicable  was  the  law  of  the 
flag.  A  member  asked  what  course  should  be  taken  where  a 
change  of  flag  affected  vested  rights.  It  was  decided  that  the 
question,  not  having  been  considered,  should  not  be  discussed. 

The  second  question  was  whether  the  law  of  the  flag  should  in 
all  countries  govern  conflicts  between  the  co-owners  of  a  ship  and 
the  owner  and  captain  or  crew.  It  was  unanimously  resolved  that 
the  law  of  the  flag  in  all  countries  governs  conflicts  relating  to  the 
ship  and  to  navigation,  whether  tliey  occur  between  co-owners, 
between  the  ownera  and  the  captain,  or  between  the  owners  or  tin* 
captain  and  crew.  President  Smekens,  of  Antwerp,  explained 
that  this  applied  even  to  the  case  of  crews  engaged  abroad.  How 
as  to  crews  of  different  nationalities  t 

The  third  question  was  whether  the  law  of  the  flag  ought  t«» 
determine  in  what  cases  and  under  what  conditions  the  captain  in 
the  course  of  the  voyage  can  provide  for  the  urgent  necessities  of 
the  ship,  sell,  mortgage,  encumber  witii  a  loan,  abandon,  or  dispose 
of  the  cargo.  The  resolution  adopted  by  the  majority  after  a 
warm  discussion  was  that  the  powers  of  the  captain  to  provide  in 
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the  course  of  the  voyage  for  the  wants  of  the  ship,  to  mortgage, 
sell,  or  encumber  it  with  a  bottomry  bond,  are  determined  bv  the 
law  of  the  flag ;  but  that  he  may,  as  regards  the  form  of  the 
documents,  conform  either  to  the  law  of  the  flag  or  that  of  the 

Eort  where  he  "accomplishes  these  operations."      The  sense  is 
etter  than  the  style. 

The  fourth  question  was  whether  general  average  subject  to 
agreement  to  the  contrary  should  be  adjusted  according  to  the  law 
of  the  place  where  the  adjustment  is  made — i.e.  the  port  of  dis- 
charge, or  according  to  the  law  of  the  flag.  On  this  question  two 
strong  tendencies  presented  themselves — the  one,  that  of  the 
theoretical  lawyer,  and  the  other,  tiiat  of  the  practician.  The 
view  that  the  adjustment  of  average  should  take  place  according 
to  the  law  of  the  port  where  the  cargo  is  delivered  was,  on  Dr. 
Wendt's  motion,  adopted. 

The  solution  of  the  fifth  question,  adopted  almost  without  dis- 
cussion, was  that  the  law  of  the  flag  determines  the  extent  of  the 
liability  or  of  the  guarantee  of  the  shipowner  on  account  of  the 
acts  of  the  captain  or  crew. 

As  regards  insurance,  it  was  decided  that,  with  the  exception  of 
the  adjustment  of  general  average,  for  which  insurers  accept  the 
law  governing  the  insured,  conflicts  relating  to  the  contract  of 
maritime  insurance  must,  for  cases  not  provided  for  in  the  policy, 
be  settled  according  to  the  law,  conditions,  and  customs  of  the 
country  in  which  the  policy  was  effected. 

The  next  question,  that  of  the  law  applicable  in  cases  of  collision, 
gave  rise  to  warm  discussion.  The  decisions  arrived  at  by  the 
sub-commission  were  as  follows: — (a)  A  collision  in  territorial 
waters  is  governed  by  the  law  of  the  place  where  it  occurs.  (&)  A 
collision  on  the  high  s**as  between  two  ships  of  the  same  nationalitv 
is  governed  by  the  national  law.  (c)  If  the  ships  are  of  diflerent 
nationalities,  each  is  bound  within  the  limits  of  the  law  of  its  flag, 
and  cannot  receive  more  than  that  law  attributes  to  it. 

These  conclusions  were  ultimately  adopted,  with  the  following 
modifications; — (a)  A  collision  in  a  port,  river,  or  other  internal 
water  is  governed  by  the  law  of  the  place  where  it  occurs,  (b) 
The  word  "high"  was  struck  out,  in  accordance  with  the  opinions 
expressed  as  to  the  difficulty  of  defining  "  territorial  waters." 
(c)  Tliis  part  was  adopted  as  proposed  by  the  sub-commission. 

The  limitation  of  actions  in  case  of  collision  and  average  it  was 
<lecided  should  be  governed  as  follows  : — If  the  collision  took  place 
in  ports,  rivers,  or  internal  waters,  the  law  of  the  place  where  it 
occurred  should  apply.  If  the  collision  took  place  on  the  sea,  the 
captain  retains  his  right  by  claiming  in  the  forms  and  within  the 
periods  prescribed  by  the  law  of  his  flag,  by  that  of  the  ship  which 
came  into  collision,  or  by  that  of  the  first  port  of  call.  This  was 
adopted  against  the  strong  recommendation  of  the  delegates  fiwn 
England  and  the  United  States,  who  urged  the  impracticability  of 
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this  decision  where  both  colliding  vessels  did  not  meet  in  the  same 
port  immediately  after  collision. 

The  last  question  relating  to  the  conflict  of  laws  was  that  of 
remuneration  of  aid  to  distressed  ships,  which  it  was  decided  that 
the  law  of  the  place  where  the  aid  was  given  should  be  applied  for 
internal  waters,  and  the  law  of  the  assisting  ship  for  territorial 
waters  and  the  high  sea.  Here,  likewise,  the  English  delegates 
tried  in  vain  to  get  the  resolution  adopted,  that  in  all  instances  of 
salvage  the  lexfoi'iy  where  the  salvor  brought  into  port  the  property 
savecly  must  be  applied. 

Another  of  the  chief  matters  discussed  was  that  of  the  ship- 
owner's non-liability  under  the  usual  clauses  of  the  bill  of  lading. 
This  question  has  in  a  few  years  become  one  of  the  most  urgent 
in  mercantile  law  reform.  The  obnoxious  clauses  limiting  the 
owner's  liability  are  an  innovation.  Formerly  bills  of  lading  con- 
fined the  limitation  of  liability  to  such  indications  as  "  weight  and 
contents  unknown,"  and  to  reservation  as  to  breakage  and  leakage. 
In  the  course  of  the  last  few  years,  with  the  development  of  the 
means  of  communication,  shipowners  have  organized  themselves 
into  a  powerful  body,  who,  acting  in  unison,  have  become  masters 
of  the  situation,  and  have  gradually  limited  their  liabilities  towards 
the  cargo  to  such  an  extent  that  they  may  be  said  at  the  present 
moment  to  be  reduced  to  zero.  The  last  limitation  introduced 
into  the  bill  of  lading  has  been  non-liability  for  negligence  of  the 
captain  and  crew.  The  shipowners  justify  this  reservation  by  the 
very  great  and  rapid  increase  of  late  years  of  the  risks  of  naviga- 
tion through  faults  of  machinery  and  collision,  and  through  the 
large  number  of  fast-sailing  vessels  on  the  high  seas.  They  have 
been  obliged  to  insert  restrictions  to  their  liability  to  render  business 
possible,  and,  as  it  were,  in  self-defence.  Besides,  they  hold  that 
they  are  only  acting  within  the  general  right  of  freedom  of  con- 
tract, and  the  courts  of  law  of  many  maritime  States  have  inclined 
to  be  in  their  favour.  On  the  other  hand,  the  freighters  deny 
that  there  is  freedom  of  contract;  the  owners  are  strongly 
organized,  and  the  freighters  are  obliged  to  accept  clauses  where 
there  is  uo  choice.  The  question  has  now  come  to  be  one  of 
organized  interest  against  organized  interest.  At  the  Liverpool 
meeting  of  1882  the  bill  of  lading  drawn  up  placed  errors  of  judg- 
ment on  the  same  line  with  negligence  and  default  At  the 
Hamburg  meeting  held  last  August  a  distinction  was  made 
between  negligence  and  errors  of  judgment.  At  the  present 
meeting  the  sub-committee  proposed  a  distinction  between  gross 
negligence  and  slight  negligence.  This  was  adopted  in  the 
following  form : — 

The  shipowners  are  liable  for  the  acts  of  their  captains  and  their 
servants.  This  liability  only  ceases  on  proof  of  vis  major.  The 
parties  may  nevertheless,  by  special  stipulation,  limit  this  liability, 
subject  to  the  following  exceptions.     Shipowners  shall  not   be 
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entitled  to  exonerate  themselves  beforehand  fi'om  their  liability  bv 
a  clause  inserted  in  the  contract  of  affreightment,  tiie  bill  of  lading, 
or  any  other  agreement — 

(a)  For  any  act  of  their  captains  or  their  servants  tending  to 
jeopardise  the  perfect  seaworthiness  of  the  vessel. 

(b)  For  any  acts  which  mi<:i;ht  occasion  damage  by  bad  stowage, 
want  of  care,  incomplete  delivery  of  the  goods  confided  to  their 
custody. 

(c)  For  any  barratry,  any  deeds,  acts,  and  negligence  having 
the  nature  of  gross  negligence. 

M.  Saincheletee,  formerly  Belgian  Minister  of  Public  Work*, 
and  the  author  of  an  important  book  on  liability,  pointed  out  with 
considerable  force  that  freights  at  the  present  day  take  into 
account  the  limitation  of  the  owner's  liability,  and  that  practically 
the  consigner  obtains  in  a  low  tariff  compensation  for  the  risks  he 
takes  over.  Some  reservations  also  were  made  on  behalf  of  the 
shipowners  by  Mr.  Engels.  Sir  John  Gorst  observed,  on  the 
question  of  gross  negligence,  that  the  acts  Clause  C  refers  to  were 
])robably  sucii  as  the  English  Courts  would  not  allow  the  shipowner 
to  exonerate  himself  from,  in  which  he  was  supported  by  Sir 
Travers  Twiss,  Q-C,  Dr.  Wendt,  and  Mr.  Judge  Peabody  of 
New  York. 

An  important  series  of  points  which  the  Congress  discussed 
related  to  general  average. 

The  first  question  was  whether  the  rules  relating  to  general 
average  ought  to  be  modified  when  the  sacrifice  made  for  common 
safety  was  caused  by  a  fault  of  the  captain,  of  the  crew,  or  of  a 
])erson  interested  in  the  cargo^  a  defect  in  the  ship  itself,  or  of  a 
part  of  the  cargo. 

The  resolution  adopted  was  that  the  rules  relating  to  general 
average  must  be  applied  even  when  the  danger  which  originally 
occasioned  the  sacrifice  or  expense  was  brought  about  either  by  a 
fault  of  the  captain,  of  the  crew,  or  of  a  person  interested  in  the 
cargo,  or  by  a  defect  in  the  ship  itself  (vice  propre  atv  navirt\ 
or  in  a  part  of  the  cargo.  The  recourse  arising  from  such  fault  or 
defect  must  be  independent  of  the  adjustment  of  general  average. 

It  was  also  decided  that  it  was  indifferent  whether  the  safety, 
instead  of  proceeding  directly  from  the  sacrifice,  resulted  froai 
independent  circumstances. 

At  the  suggestion  of  Dr.  Wendt,  it  was  resolved  that  in  the 
interest  of  general  trade  it  was  not  advisable  to  specify  particular 
cases  of  general  average,  a  course  which  Mr.  Judge  Peabody 
strenuously  supported. 

As  regards  the  contributing  elements,  it  was  resolved  that  they 
should  consist  of — 

(1)  The  net  integral  value  which  the  sacrificed  things  would 
have  had  at  the  time  and  place  of  discharge. 

(2)  The  net  integral  value  at  the  same  place  and  time  of  the 
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things  saved,  as  well  as  the  amoant  of  the  damage  suffered  by 
them  for  common  safetv. 

(3)  The  net  f reifjht  to  be  made.  The  effects  and  wages  of  the 
crewy  the  laggage  of  the  passengers,  the  ammunition  and  victuals 
necessary  for  the  voyage,  though  reimbursed  by  contribution 
where  the  case  mi^ht  arise,  it  was  decided  do  not  contribute. 

Sir  Travers  Twiss  sut^gested  with  regard  to  the  words  "  at  the 
time  and  place  of  discharge,"  that  he  was  in  favour  of  substituting 
*^  at  the  port  of  destination,"  seeinir  that  the  destination  of  the 
cargo  thrown  overboard  might  be  different  from  that  of  the  cargo 
preserved,  and  the  latter  might  be  discharged  at  its  [port  of 
destination,  where  the  former  might  be  of  little  value.  In  the 
case  of  successive  disasters  it  was  resolved  that  the  objects 
successively  sacrificed,  or  rather  the  indemnities  due  to  their 
owners  hemfr  encumbered  with  reciprocal  obligations,  the  indem- 
nities relating  to  the  second  disaster  for  having  been  saved  by  the 
first  sacrifice,  those  relating  to  the  first  disaster  for  having  been  so 
by  the  second  sacrifice,  it  is  necessary  to  calculate  simultaneously 
at  the  end  of  the  voyage  all  the  general  average. 

A  brisk  {Controversy  took  place  on  the  question  of  insurance. 

Large  numbers  of  insurances  are  effected  in  this  country  on 
expected  profits,  and  these  are  held  valid  by  the  courts  here ;  and 
although  in  tlieory  this  course  is  against  the  principle  that  a 
contract  of  insurance  ought  to  be  a  contract  of  indemnity,  so  that 
insurances  ought  to  be  valid  only  for  such  objects  and  to  such 
amounts  as  the  insured  is  able  to  prove  his  interest  in,  the  usages 
of  general  commerce  have  tended  to  sanction  this.  It  was  con- 
tended that  policies  with  the  clause  '*  policy  to  be  proof  of  interest," 
which  can  lead  to  purely  speculative  transactions,  ought  to  be 
made  invalid. 

On  the  question  of  whether  among  multiple  insurances  the 
(late  should  govern  the  validity  of  the  risk,  Dr.  Wendt  suggested 
to  enact  that  the  underwriters  of  all  bond  fide  insurances  on  the  same 
risk  should  rateably  participate  in  it  for  good  or  bad  ;  in  fact,  that 
they  should  participate  in  the  premiums  when  charged  at  different 
rates,  and  pay  rateably  any  loss  which  might  occur,  a  view  which 
met  with  the  support  c»f  Sir  John  Gorst  and  Mr.  Judge  Peabody. 
This  was  not  carried,  and  a  resolution  was  voted  according  to 
which  the  order  of  the  dates  of  the  insurances  should  be  the 
criterion  of  their  validity. 

The  English  delegates,  after  a  long  controversy,  carried,  with 
the  assistance  of  a  number  of  foreign  delegates,  the  abolition  of 
the  principle  that  the  loss  of  three-IPourths  of  an  insured  object 
should  entitle  the  assured  to  abandonment  to  the  underwriters 
and  to  payment  of  the  insured  value  as  if  the  loss  had  been  total. 
It  was,  however,  resolved  that  a  vessel  which  cannot  be  repaired 
shnuld  be  considered  a  total  loss. 

In  the  Bills  of  Exchange  Section  a  project  was  drawn  up  which 
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met  with  the  approval  of  the  Belgian  and  French  delegates,  but 
encountered  strenuous  opposition  on  the  paiii  of  the  representatives 
of  nearly  every  other  nation.  The  battle  raged  with  greatest 
violence  round  the  question  of  treating  the  bill  as  an  assignment 
of  funds.  Frencli  law,  which  is  the  original  basis  of  Belgian  law, 
and  the  theory  of  which  has  been  preserved  in  the  Belgian  Code 
on  bills,  treats  the  bill  as  the  means  of  completing  a  business 
transaction.  It  asks  for  evidence  on  the  face  of  it  of  the  existence 
of  such  a  transaction  by  requiring  an  indication  of  the  value 
received,  that  the  distance  between  the  place  where  the  bill  is 
drawn  and  where  made  payable  shall  be  sufficient  to  warrant  the 
drawing  of  a  bill,  and  that  a  sum  shall  be  due  by  the  drawee  to 
the  drawer,  the  payment  of  which  is  the  object  of  the  draft. 
Tliis  sum  is  called  the  provision — i.e.,  what  is  provided  to  meet 
the  bill.  German  law  treats  the  bill  as  a  contract  dependent  for 
its  validity  on  its  form.  English  law  is  very  much  akin  to  the 
German  law,  and  Scotch  law  shows  a  leaning  to  the  French 
system,  an  article  of  the  new  British  Act  ha\ing  preserved  the 
distinction.  M.  Pirmez,  the  president  of  the  section,  very 
ingeniously  proposed  a  solution,  framed  on  the  lines  of  the  Britisli 
Act,  preserving  the  two  systems  alongside  each  other.  This 
ended  the  conti'oversy,  but  of  course  is  no  solution  of  the  question. 
However,  the  discussion  continued  on  the  other  articles,  and 
ultimately  the  project  was  adopted  in  a  form  which  is  a  decided 
advance  on  French  law,  a  considerable  improvement  on  Belgian 
law,  but  which  is  not  quite  alongside  the  notions  of  English  and 
German  law  on  the  subject.  Mr.  Robinson,  Q.C.,  Mr.  Sheriff 
Wilson,  and  Mr.  Barclay  expressed  strong  disapproval  of  com- 
promises in  a  direction  which  would  amount  to  retrogression. 
Mr.  Robinson  especially  objected  to  the  system  of  the  "  provision,** 
not  only  as  useless  but  as  immoral,  lending  itself  to  fraudulent 
assignments. 
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A  GLASGOW  CIRCUIT. 

A   CAROL  RESET. 

The  sun  was  shining  on  the  Green, 
Shining  with  all  his  might : 
Nothing        ^  He  did  his  very  best  to  make 

AiSi«  Townf  The  meadow  green  and  bright ; 

And  this  was  rather  odd,  because 
The  grass  was  out  of  sight. 
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The  Clyde  was  rolling  sulkilj, 
Because  he  thought  the  scum 

Had  got  no  business  to  be  there 
And  make  his  banks  a  slum ; 

^*  It's  very  rude  of  it/'  he  said, 
*^  To  give  me  such  a  h'm." 

The  Court  was  hot  as  hot  could  be, 

The  cases  dry  as  dry; 
No  swells  were  in  the  crowd,  because 

No  swells  were  there  to  try ; 
And  not  a  joke  flew  from  the  Bench — 

There  were  no  jokes  to  fly. 

The  Depute  and  his  Famulus 
Retired  at  luncheon-time ; 

They  wept  like  anything  to  see 
Such  quantities  of  crime  ; 

"  If  this  were  only  cleared  away," 
They  said,  '<  it  would  be  prime." 

^^  If  seven  Beaks  with  seven  Clerks 

Sat  on  for  half  a  year, 
Do  you  suppose,"  the  Depute  said, 

"That  they  would  get  it  clear!  " 
**  I  doubt  it,"  said  the  Famulus, 

And  shed  a  bitter  tear. 

The  Depute  and  his  Famulus 

Went  to  the  cells  below. 
And  there  they  rested  on  a  bench 

Conveniently  low, 
And  made  the  wretched  prisoners  stand 

Before  them  in  a  row. 

"  O  Panels,  come  and  talk  with  us," 

The  Depute  did  beseech ; 
^^  A  pleasant  talk,  though  with  a  '  hawk/ 

Will  be  the  '  cheese '  for  each ; 
Detectives  are  excluded,  so 

Don't  be  afraid  to  peach." 

The  eldest  panel  looked  at  him, 
But  never  a  word  he  said ; 

The  eldest  panel  winked  his  eye 
And  shook  his  hoarv  head, 

Meaning  to  say  he  did  not  choose 
To  let  himself  be  «  bled." 
VOL.  XXIX.  NO.  CCCXLVn.— wv.  1885, 


T*  oomplaint  of 
y*  river. 


Y«  aridity  of  y* 
Court. 


Y*  Depute 
is  Bad,     ' 


and  oalenlateth 
probabilities. 


Intervieweih 
the  prisoner!, 


and  cajoleth 
them, 


but  faileth  with 
an  *'  old  hand." 


2x 
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He  leeth  four 

"juvenile 

offenders," 


and  harangaelh 
them 


with  pljas'sg 
effect*) 


He  abaaeih 
their  con- 
fidence, 


hinteth  at  a 
retain  to  duty. 


and  brutally 
rejoiceih, 


though  nofc 

without 

qualms. 


But  four  yoang  panels  hnrried  up, 

Agoe  to  tell  their  tale ; 
Their  clothes  were  torn,  their  shoes  in  holes, 

Their  faces  worn  and  pale ; 
And  this  was  nothing  odd,  because 

They  had  been  weeks  in  jail. 

^*  The  time  has  come/'  the  Depute  said 

'*  To  talk  of  many  a  thing, 
Of  murders,  melons,  theft,  prev.  con., 

Falsing,  and  uttering. 
And  why  you  took  to  ^  cracking  cribs,' 

And  how  you'd  like  to  ^  swing.' 


9  99 


"  Now  list  to  us,"  the  youngsters  said — 

And  then  arose  a  chat. 
Showing  how  they  began  to  "  prig," 

And  now  to  skin  a  fiat. 
'\So  clever  1 "  said  the  Famulus, 

^*  We  thank  you  much  for  that." 

*^  To  trace  the  *  swag,' "  the  Depute  said, 

"  Is  what  we  chiefly  need ; 
Bobbies,  as  witnesses,  besides 

Are  very  good  indeed; 
After  your  statements.  Panels  dear, 

You  can't  do  aught  but '  plead.' " 

**  To  *  lag'  usjnow,"  the  prisoners  said, 

Looking  a  little  blue, 
^^  After  such  candour,  that  would  be 

A  dismal  thing  to  do." 
''  The  Court  is  back,"  the  Depute  said, 

"  Waiting  for  us  and  you." 

*'  It  was  so  kind^f i^ou  to '  split,' 

I  think  it  very  nice." 
The  Famulus  said  nothing  but — 

**  We're  in  a  den  of  vice, 
For  every  soul  before  us  here 

Has  been  convicted  twice." 

"  It  seems  a  shame,"  the  Depute  said, 
"  To  play  them  such  a  trick. 

After  we've  led  them  on  so  far, 
And  made  them  speak  so  quick." 

The  Famulus  said  nothing  but — 
•*  We'll  get  convictions  slick  " 
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**  I  weep  for  you,"  the  Depute  said, 

**  I  deeply  sympathize." 
With  sobs  and  tears  he  sorted  out  Heweenethlike 

The  libels  on  assize,  aoroocKUie. 

Holding  his  triple-cornered  hat 

Before  his  streaming  eyes. 

•  •  •  •  • 

**  O  Prisoners,"  said  the  Famulus,  .  ,      ^, 

"  WeVe  had  a  famous  run ;  Se  1^2!* 

Who's  next  upon  the  Porteous  Roll  I " 
But  answer  came  there  none  ; 

And  this  was  scarcely  odd,  because 
They'd  run  in  every  one. 


^\}t  Sftottislf  lato  ittaga^tne  anti  Sljeriff  Court  Eeportir^ 

SHERIFF  COURT  OF   THE  LOTHIANS  AND  PEEBLES  AT 

LINLITHGOW. 

ALEXANDER  HAMILTON  AND   SON  V.  JOHN  HASTON,  BLACKSMITH, 

BROXBUBN,   AND   OTHERS. 

Cessio — Petition  against  a  Company^  tlie  individual  partners  not  being 
named — CertificaU  of  posting — Non-production  of  hooks  and  papers: 
Held,  that  the  process  of  cessio  was  competent,  although  individaal 
partners  not  named. 

A  petition  was  presented  in  the  Sheriff  Court  of  the  Lothians  and 
Peebles  at  Linlithgow,  at  the  instance  of  Alexander  Hamilton  A  Son, 
hnilders,  Broxbam,  the  debtors,  for  decree  of  cessio^  in  which  John 
Haston,  blacksmith,  Broxburn,  and  other  creditors,  were  called  as 
defenders.  The  charge  upon  which  the  petition  was  founded  followed 
upon  a  decree  in  a  Debts  Recovery  action  at  the  instance  of  Robertson, 
Love,  &  Co.,  brick  manufacturers,  Annadale,  for  £49,  7s.  6d.,  against 
*'  Alexander  Hamilton  &  Son,  builders,  Broxbam,"  the  individual 
partners  not  being  named,  or  called,  as  defenders.  When  the  petition  came 
before  the  Sheriff-Substitute  (Melville),  Haston  stated  as  preliminary 
objections — ^individual  partners  not  called — books  and  papers  not  lodged 
in  terms  of  statute.  Parties  were  heard  on  these  objections,  pursuers' 
procurator  in  support  of  the  petition  referring  to  the  case  of  Kennedy 
V.  Hackney f  17th  December  1884,  The  ScottiA  Law  Beview^  p.  55,  and 
stating  that  there  were  no  books  to  produce.  The  Sheriff-Substitute 
granted  decree  of  cessio^  and  appointed  J.  Pearson  Galium,  G.A., 
Edinburgh,  as  trustee.  Haston  appealed  to  the  Sheriff  (Davidson),  and 
in  his  reclaiming  petition  introduced  a  third  objection,  viz.  that  the 
certificate  of  posting  of  circulars  to  the  creditors  had  been  subscribed, 
not  by  the  law  agent  in  the  process,  but  by  his  clerk  and  two 
witnesses. — ^Answers  having  been  given  in  to  the  reclaiming  petition| 
Sheriff  Davidson  pronounced  the  following  interlocutor : — 
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''  Edinburgh^  im  September  18S5.--The  Sheriff  having  considered  the 
appeal  for  John  Haston,  defender,  with  his  reclauning  petition,  the  said 
answers  thereto,  and  the  whole  process,  dismisses  the  appeal ;  finds  the 
said  John  Haston  liable  in  the  expenses  connected  with  this  appeal, 
and  remits  the  acconnt  thereof,  when  lodged,  to  William  Wardrop, 
Sheriff  Clerk  Depute,  to  tax  and  report. 

(Signed)        "  Abchd.  Davidson. 

**Note. — The  appellant  onght  not -to  have  qnoted'the  interlocntor 
appealed  against  in  his  reclaiming  petition.  He  does  not,  now  at  least, 
maintain  that  it  is  incompetent  for  a  firm  to  pursue  for  cesaio.  His 
objection  is — That  in  the  petition  the  individaal  names  of  the  partners 
are  not  stated  as  well  as  the  name  of  the  firm.  It  is  asserted  in  the 
reclaiming  petition  that  the  Sheriff  has  ah-eady  decided  in  the  Sheriff 
Court  at  Edinburgh  that  it  is  necessary  to  set  forth  the  names  of 
individual  partners.  This  is  not  correct.  So  far  as  the  Sheriff 
remembers,  he  has  never  had  to  consider  the  point ;  and  he  believes  it  has 
never  arisen  for  decision.  But  the  Sheriff  does  not  doubt  that  it  is 
proper,  and  in  general  necessary,  that  the  names  of  the  partners  be  given. 
In  this  case  the  question  is — Whether  in  its  circumstances,  and  at  this 
Stage,  it  is  advisable  to  create  expense  and  delay  by  amending  the 
proceedings.  It  would  certainly  not  be  to  the  benefit  of  the  creditors  or 
of  the  pursuers.  The  firm  is  designed  Alexander  Hamilton  &  Son.  A. 
Hamilton  and  his  son  are  the  only  partners,  and  if  the  Christian  name  of 
the  son  had  been  added  it  might  be  urged  that  the  individual  names  had 
been  actually  given.  The  creditors  certainly  have  suffered  no  dis- 
advantage, nor  the  pursuers  taken  any  benefit.  It  is  further  objected 
that  they  did  not  duly  lodge  their  books  and  papers.  It  turns  out  that 
there  were  no  books  to  lodge ;  and  if  there  are  any  documents  existing 
which  the  trustee  requires,  he  will  of  course  insist  upon  their  production. 
Again,  it  is  said  notices  were  not  properly  given  to  the  creditors.  No 
such  objection  was  stated  at  the  outset;  and  the  appellant  certainly 
received  notice,  for  he  was  represented  at  the  meeting.  It  is  not  said 
that  there  are  any  creditors  who  did  not  receive  notice,  and  were  thos 
prevented  from  attending.  No  creditor  except  John  Haston  objects  to 
the  proceedings  upon  iMs  or  any  other  ground. 

(Intd.)        «  A.  D." 

It  is  understood  that  this  interlocutor  will  be  appealed  to  the  Crourt  of 
Session. 

Act,  Thomas  Dodds,  Bathgate — AU.  P.  &  P.  Miller,  Linlithgow. 


SHERIFF  COURT  OF  CAITHNESS. 
Sheriff  Thoms  and  Sheriff-Substitute  Habpbr. 

PACKMAN  V.  ROBERTSON. 

(See  ante,  p.  332.) 
Coi^oined    executors.  —  Where  one    of    two    executors    intitHnitted 
without  consulting  the  other,  she  was  found  liable  to  the  other  executor, 
also  a  daughter,  to  pay  half  the  estate  irrespective  of  the  uumthoriied 
'^tromissions. 
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After  proof  on  the  m^ts,  SheriflF-Sabstitate  Harper  pronotinoed  the 
following  interlocutor : — 

"  Wichy  SOth  June  1885.  —  The  SheriflF-Sabstitute  haying  resumed 
consideration  of  the  debate  proof  and  process :  Finds  in  fact,  (1)  The 
parsner  sues  as  one  of  the  next  of  kin  of  her  mother,  the  now 
deceased  Mrs.  Helen  Ganid  or  Robertson,  for  one-half  of  a  snm 
of  £70  which  belonged  to  her  mother  $  (2)  The  said  snm  of  £70 
was  handed  over  by  the  said  Mrs.  Robertson  in  her  lifetime  to  the 
defender  for  the  purpose  of  its  being  applied  by  the  defender  in  payment 
of  the  debts  of  the  deceased ;  (3)  The  said  money  was  applied  by  the 
defender  in  payment  of  the  deceased's  death-bed  and  funeral  expenses  and 
debts :  Finds  in  law  the  defender  is  not  liable  in  the  payment  sued  for, 
therefore  assoilzies  the  defender  from  the  conclusions  of  the  libel,  and 
decerns:  Finds  the  defender  entitled  to  expenses  in  so  far  as  not 
already  disposed  of:  Allows  an  account  thereof  to  be  lodged,  and 
when  lodged,  remits  the  same  to  the  auditor  of  Court  to  tax  and  report, 
and  decerns.  K  Erskine  Harper. 

^'Note, — ^The  deceased  Mrs.  Helen  Oauld  or  Robertson  died  intestate, 
survived  by  her  two  daughters — viz.,  the  pursuer  and  the  defender — aud 
by  a  son,  Hugh  Robertson.  Hugh  Robertson  did  not  collate,  and  the 
present  action  is  for  payment  to  the  pursuer,  as  one  of  Mrs.  Robertson's 
next  of  kin,  of  one-half  of  a  sum  of  £70  which  Mrs.  Robertson  had  at 
one  time  on  deposit  in  the  Bank  of  Scotland's  office  in  Thurso. 

^*  The  defender  admits  that  her  mother  had  the  money  in  bank  as  stated; 
but  answers  that  it  was  handed  over  to  her  by  her  mother  some  time 
before  her  mother's  death,  with  the  instruction  to  use  it  in  paying  her 
mother's  debts,  and  that  she  did  use  it  in  paying  the  sick-bed  and  funeral 
expenses  and  debts  of  the  deceased. 

'*  The  evidence  is  that  Mrs.  Robertson  at  her  death  was  considerably 
indebted  in  outstanding  accounts,  and  the  defender  says  that  her  mother 
*  was  troubled  about  these  accounts  during  her  illness,  .and  often  spoke 
about  them.  She  was  troubled  because  the  accounts  were  not  paid. 
The  only  money  my  mother  had  was  what  was  in  the  bank  on  deposit- 
receipt.  The  amount  was  £70.  Some  time  before  my  mother's  death 
she  gave  me  the  deposit-receipt  and  told  me  to  use  it  in  payment  of  the 
accounts  after  her  death.  She  also  told  me  to  realize  the  household 
effects  for  the  same  purpose.  She  said  she  thought  that  the  money  and 
the  furniture  would  be  sufficient  to  pay  everything.  I  gave  the  deposit- 
receipt  to  my  brother  after  my  mother's  death.  Some  time  afterwards  my 
brother  uplifted  the  money,  and  proceeded  to  settle  funeral  expenses  and 
other  accounts.  The  £70  was  not  sufficient  to  meet  the  debta  When  I 
saw  this,  I  resolved  to  have  the  furniture  sold  off,  and  instructed  Mr. 
Alexander  Sinclair,  auctioneer,  to  attend  to  this.  Mr.  Sinclair  sold  the 
effects,  the  amount  realized  being  £141,  16s.  8d.,  which  I  received  under 
deduction  of  £97,  Is.  ll^d.,  being  the  three  items  shown  as  deduction 
from  same  in  my  statement  of  intromissions,  No.  20/1  of  process.  This 
left  £44,  14s.  3^d.  actually  paid  to  me.  I  applied  this  £44  odds,  along 
with  the  £70  received  from  the  bank,  in  payment  of  my  mother's  debts 
as  detailed  in  said  statement,  amounting  in  all  to  £108,  14s.  4^., 
leaving  a  balance  on  hand  of  £5, 198.  lid.    There  are  still  some  debts 
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oatstanding  exceeding  this  balance.    When  I  say  I  applied  the  £44  odds 
and  £70, 1  mean  that  either  I,  or  my  brother  acting  for  me,  did  so.' 

"And  Hngh  Robertson  says:  'Dnring  her  (Mrs.  Robertson's)  illness 
she  seemed  to  be  bothered  about  the  paying  of   these  accounts,  and 
frequently  spoke  of  them.     She  held  a  deposit-receipt,  which  she  gare  to 
my  sister  Mary  to  cash.     The  deposit-receipt  was  for  £70.    She  gave  it 
to  my  sister  Mary  to  pay  the  accounts  as  far  as  the  money  would  go. 
My  mother  said  that  she  was  very  glad  that  with  that  £70  and  the 
furniture  there  would  be  as  much  as  would  pay  her  debts.    After  my 
mother's  death  my  sister  (the  defendant)  took   steps  to  dlscow  the 
whole  of  my  mother's  liabilities  by  calling  in  the  accounts,  and  she 
found  that  the  £70  was  insufficient  to  meet  them.     My  sister,  Mrs. 
Packman,  was  informed  that  the  liabilities  exceeded  the  whole  of  the 
estate.    I  assisted  her  (the  defender)  in  disbursing  this  money,  and  I 
know  that  the  £70  was  wholly  paid  away  in  discharging  my  mother's 
debts,  and  in  the  funeral  expenses.    The  proceeds  of  the  fomitore  and 
the  other  effects  were  applied  also  in  payment  of  my  moiher^s  debts. 
There  is  a  balance  still  due  of  these  debts,  including  the  doctor's  account 
Some  of  the  accounts  were  paid  by  Mr.  Sinclair,  auctioneer,  and  others 
by  my  sister  Mary,  and  by  me  at  her  request.    That  (No.  20  of  process) 
is  in  my  handwriting.     It  is  a  statement  of  intromissions  by  my  sister 
Mary  with  the  estate  of  my  mother.    It  was  prepared  by  me  from  dis- 
charged accounts  and  the  roup-roU.    These  (21/49  of  process)  are  the 
vouchers  upon  which  I  made  up  this   statement  of   accounts.'     The 
pursuer  does  not  sue  in  the  character  of  executrix,  nor  is  the  defender 
sued  in  that  character.     The  pursuer  asks  for  payment  of  a  half  of  a 
specific  sum  of  £70,  as  falling,  the  said  sum,  to    be  divided  equally 
between  her  and  the  defender  as  heirs  in  moveables  of  their  mother,  and 
she  asks  for  nothing  else.     She  raises  no  question  about  the  furniture  or 
the  proceeds  of  it. 

"  The  defender's  statements  as  to  how  she  came  to  have  command  of 
the  £70,  and  what  she  did  with  it,  are  not  denied  by  the  pursuer ;  nor 
is  the  defender's  evidence  on  these  points  discredited  in  any  particular. 
Neither  does  the  pursuer  dispute  that  the  debts  paid  were  justly  due. 
Her  demand  is  simply  a  personal  claim  to  the  money,  accompanied  by 
the  plea  that  the  defence  is  not  relevant ;  that  is,  she  maintains  that  she 
is  entitled  to  the  sum  of  £35  from  her  mother's  estate,  to  the  exclusion 
of  creditors  of  her  mother.  E.  B.  H." 

The  pursuer  appealed  to  the  Sheriff,  who,  having  considered  the 
pursuer's  appeal  and  whole  process,  appointed  procurators  to  be  heard 
at  his  next  ensuing  sittings,  and  pronounced  the  following  inter- 
locutors : — 

"  Wick,  29M  Jufy  1885.— The  Sheriff  holds  a  written  Reclaimiag 
Petition,  sent  on  behalf  of  appellant  as  her  argument  in  support  of 
the  appeal,  and  allows  it  to  be  received  and  marked  by  the  clerk,  and 
having  heard  the  procurator  for  the  respondent  in  the  appeal,  makes 
avizandum.  Qbo.  H.  Thoms." 


''Wick,  IStk  August  1885.— The   Sheriff  having  considered  the 
oursuer's  appeal  and  debate,  sustains  the  appeal  and  recalls  the  inter- 
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locator  submitted  to  review :  Finds  (1)  That  the  pursuer  and  the 
defender  were  decerned  executrices  of  their  deceased  mother  on  9th  June 
1 884 ;  (2)  That  the  defender  has  ignored  this  joint  appointment,  and 
admits  uplifting  and  holding  for  some  time  a  sum  of  £70,  part  of  their 
mother^s  estate ;  (3)  That  the  defender  has  instructed  no  grounds  on 
which  she  can  retain  one-half  of  this  sum  of  £70  against  the  pursuer ; 
and  (4)  That  the  pursuer  has  restricted  her  demand  agamst  the  defender 
in  this  action  to  the  sum  of  £24,  14s.  3d.  Therefore  grants  decree  for 
said  sum  of  £24, 14s.  3d.  in  favour  of  the  pursuer  against  the  defender, 
with  interest  thereon  at  five  per  centum  per  annum  since  30th  July 
1884,  until  payment,  and  with  additional  expenses  as  the  same  may  be 
taxed,  in  terms  of  the  prayer  of  the  petition.  Oeo.  H.  Thoms. 

^^Note, — Every  one  must  regret  the  litigation  to  which  this  small 
estate  has  given  rise.  The  first  litigation  took  place  as  to  who  was  or 
were  to  be  executors.  Mrs.  Packman,  the  pursuer,  claimed  as  a 
daughter  to  be  executor.  Miss  Robertson,  the  defender,  also  lodged  a 
claim,  and  the  result  was  that  both  were  constituted  executrices.  Miss 
Robertson  being  the  daughter  who  remained  beside  the  mother  until  her 
death,  hcus  ignored  this  joint  appointment,  and  acted,  notwithstanding  it, 
without  consulting  her  co-executilx.  Her  defence  of  this  action  rests 
entirely  upon  her  right  to  do  so.  The  Sheriff  cannot  affirm  any  such 
right,  as  it,  if  not  altogether,  very  nearly  approaches  contempt  of  Court. 
(Brskine's  Institutes,  iii.,  9,  40.) 

*'  Accordingly,  while  he  would  have  allowed  the  defender,  if  this  action 
has  been  an  exhaustive  accounting,  to  take  credit  for  the  funeral  and 
other  charges,  which  require  no  constitution,  he  would  have  refused  her 
credit  for  every  other  payment  she  has  made.  (Brskine's  Institutes, 
iii.,  9,  43,  45,  and  46.)  As  it  is,  the  pursuer  leaves  in  her  sister's 
hands  the  sum  of  £134,  IBs.  9d.,  being  the  free  proceeds  of  their 
mothers  furniture,  to  meet  the  faneral  and  other  charges  requiring  no 
constitution,  which,  as  per  state  of  intromissions  (No.  20  of  process),  are 
as  follows : — 

Parochial  assessments, £2  12    8^ 

Deathbed  and  funeral  expenses,  being    eight  first 

items  in  that  state,         .        .        .      £14    3    3 

D.  Henderson  for  hearse,  say     .        .  3    3    0 

Executry  expenses,   .        .        .        .  3    5    3 

20  11     6 


£23    3    2J 

To  this  Dr.  Smith's  account  falls  to  be  added.  Even  with  that  added, 
the  half  of  the  £70  deposit-receipt,  or  £35,  seems  fairly  payable  to  the 
pursuer  by  the  defender,  who  has  no  right  to  retain  it.  The  pursuer 
has,  however,  generously  stated  (Condescendence,  article  6th)  that  she 
^  has  been  all  along  ready  and  willing  to  allow,  as  a  deduction  from  the 
said  sum  of  £35,  the  one-half  of  the  deathbed  and  funeral  expenses,  and 
one-half  of  the  sum  of  £3,  5s.  3d.'  of  executry  expenses.  These  death- 
bed and  faneral  and  executry  expenses,  as  instracted,  are  as  above  £20, 
lis.  6d. ;  and  the  pursuer  has  thus  restricted  the  decree  she  asks  to 
£35,  less  £10,  5s.  9d.,  being  £24,  14s.  dd.     Of  course  this  sum  is 
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decerned  for,  subject  to  all  legal  claims  against  it,  and  among  others  the 
saccession  datj  payable  to  GoY^imient  O.  H.  T." 

The  pnrsaer  appealed  to  the  Court  of  Session,  bat  on  advising  with 
connsel  withdrew  her  appeal,  and  was  found  liable  in  £3,  3&  of 
expenses. 


0ote8  of  (Sfngltefr,  Slmerican,  anti  Colonial  CasoL 


Trade  Mark.  —  Registration  —  Identical  marks  —  lUgisiraticn  of 
restricted  ttser— Patents,  etc.  Act,  1888  (46  and  47  Vici.  e.  57),  ss,  72, 
85,  and  90. — Two  firms  having  registered  similar  trade  marks  in  respect 
of  goods  in  the  same  ckss,  an  ex  parte  order  was  made,  on  the  joint 
application  of  both  firms,  varying  the  entries  on  the  register  by  adding 
to  the  registration  of  each  of  the  marks  a  note  to  the  effect  that  the  user 
thereof  was  restricted  by  an  agreement  entered  into  between  the  appli- 
cants (v,  S.  C.  ante,  p.  216).  The  Comptroller-Oeneral  moved  to 
discharge  the  order : — Held,  that  the  order  as  made  was  irregular,  and 
should  be  varied  by  directing  reciprocal  undertakings  restricting  user  to 
locality  to  be  entered  on  the  register,  sain  In  re  Rabone  4r  Co-  (Seb.  Dig. 
643).  In  re  Mitchell  &  Co's  and  Houghton  4t  Hallmark's  Trade  Marks, 
54  L.  J.  Rep.  Ch.  809. 

Ship  and  Shipping. — Demurrage — Charter  -party  —  Construction — 
"  Such  ready  quay  berth  as  ordered  by  charterers " — Failure  of  chart- 
erers to  provide  quay  berth. — A  charter-party  contained  a  clause  that 
the  plaintiffs'  ship  should  load  a  complete  cargo  at  T.  and  then  proceed 
to  London  or  Tyne  Dock  "to  such  ready  quay  berth  as  ordered  by 
charterers,"  and  there  deliver  to  the  affreighters  or  assigns ;  demurrage 
to  be  at  the  rate  of  £30  per  running  day.  On  arrival  of  the  ship  at  the 
Millwall  Docks,  London,  a  delay  occurred  by  reason  of  there  being  no 
quay  berth  ready  to  receive  her.  She  discharged  part  of  the  cargo  into 
lighters,  and  the  remainder  when  she  got  into  a  quay  berth.  The  plain- 
tiffs claimed  a  lien  on  the  cargo  in  respect  of  such  delay,  and  deposited 
the  cargo  with  the  dock  company,  with  notice  not  to  deliver  the  same 
until  payment  of  the  amount  claimed.  The  defendants,  who  were  the 
owners  of  the  cargo  by  virtue  of  certain  deliveiy  orders  from  the 
charterers  or  their  assigns,  claimed  delivery  of  the  cargo ;  and  having 
paid  to  the  company  the  amount  claimed  by  the  plaintiffs,  gave  the 
company  notice  not  to  part  with  the  same,  as  they  disputed  the  plain- 
tiffs' lien : — Held,  that  the  defendants  were  liable  for  the  amount  claimed, 
as  the  word  "ready"  was  introduced  into  the  charter-party  for  the 
protection  of  the  plaintiffs,  and  that  the  defendants  were  in  the  same 
position  as  the  charterers,  who  under  the  charter-party  were  bound  to 
name  a  quay  berth  to  receive  the  ship  as  soon  as  she  was  ready  to 
proceed  there.  Harris  v,  Jacobs,  Marcus,  £  Co.  (App.),  54  L.  J.  Rep. 
Q.B.492, 
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Gentlemex, — When  I  reflect  that  it  is  the  seventy-first  session 
of  this  Society  which  we  are  here  to  open,  and  think  of  the  many 
distinguished  persons  who  have  preceded  me  in  the  position  to 
which  you  have  done  me  the  honour  to  call  me,  I  feel  that  my 
safest  course  w^ould  probably  be  to  remind  you  of  some  of  the 
words  of  wisdom  which  have  been  addressed  to  you  on  former 
occasions.  But  bearing  in  mind  the  peculiar  disadvantages  under 
which  the  study  of  jurisprudence,  and  all  other  branches  of  study 
which  do  not  belong  to  one  or  other  of  the  many  departments 
of  physical  science  at  present  labour,  in  this  country  and  even 
in  this  University,  I  feel  it  to  be  my  duty,  before  proceeding 
to  the  special  subject  of  my  address,  to  call  your  attention 
to  a  discourse  of  first-rate  importance  which  was  recently  delivered 
elsewhere. 

Those  of  you  who  heard  must  have  applauded  the  thoughtful 
and  eloquent  address  with  which  our  distinguished  repre- 
sentative, Sir  Lyon  Playfair,  opened  the  proceedings  of  the 
British  Association,  on  the  occasion  of  its  late  meeting  at 
Aberdeen,  and  those  of  you  who  were  not  so  fortunate  as  to  hear 
it  must  have  read  it,  as  I  did,  with  admiration  and  gratitude. 
Apart  from  what  we,  who  have  been  his  colleagues  and  his  con- 
stituents, owe  to  him  for  his  personal  services  to  science  and  to 
this  University,  Sir  Lyon  Playfair  has  made  the  whole  community 
his  debtors  bv  the  forcible  contrast  he  has  so  often  drawn 
between  the  short-sighted  penuriousness  with  which  the  learned 
and  scientific  institutions  of  this  country  are  treated,  and  the 
enlightened  and  liberal  encouragement  which  they  receive  from 
foreign  states.  On  no  former  occasion,  however,  has  he  dwelt  on 
this  theme,  as  one  which  concerns  not  only  our  honour,  but  our 
material  prosperity,  with  so  much  earnestness ;  and  we  must  hope 
that  he  has  at  last  rendered  it  impossible  for  our  rulers  to  turn  a 

*  Professor  Lorimer's  Introdactonr  Lecture,  Session  1886-86,  delivered  as  Opening 
Lectare  to  the  Scots  Law  Society,  November  2. 
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deaf  ear  to  words  which,  from  the  position  he  then  occopied,  have 
already  reached  every  corner  of  the  civilized  world. 

I  must  not  occupy  your  time  by  quoting  to  you,  at  any  length, 
from  a  source  which  is  and  must  continue  to  be  so  accessible  to  yoa, 
and  I  should  only  weaken  the  argument  were  I  to  overlay  it  with 
additional  illustrations  of  my  own.  But  there  is  one  single  instance 
which  comes  home  to  us  so  nearly  that  I  am  tempted  to  remind  yoa 
of  it.  The  conditions  of  Holland,  in  many  res|)ects,  resemble  those 
of  Scotland  more  closely  than  the  conditions  of  any  other  Euro- 
pean country.  "  Holland,  with  a  population  of  4,000,000,  and  a 
small  revenue  of  £9,000,000,  spends  £136,000  on  her  four  univer- 
sities. .  •  .  Scotland,  like  Holland,  has  four  universities,  and  is 
not  very  different  from  it  in  population,  but  it  only  receives 
£30,000  from  the  State.  By  a  special  clause  in  the  Scottish 
Universities  Bill  the  Goveniment  asked  Parliament  to  declare 
that,  under  no  circumstances,  should  the  parliamentary  grant  be 
ever  increased  above  £40,000.  According  to  the  views  of  the 
British  Treasury,  there  is  a  finality  in  science,  and  in  expanding 
knowledge." 

There  was  one  word,  and  one  only,  in  the  address,  from  the 
beginning  to  the  end  of  it,  with  which  I  could  have  wished  that  a 
qualifying  adjective  had  been  conjoined  ;  and  as,  in  the  unqualified 
form  in  which  he  used  it,  it  may  possibly  lead  to  misapprehensions, 
and  even  to  practical  inconveniences  which  Sir  Lyon  Playfair 
would  regret,  he  will  pardon  me,  I  am  sui*e,  if  I  point  it  out  to 
you.  The  word  to  which  I  refer  is  **  Science,"  which,  on  the 
one  hand,  he  used  as  a  generic  term,  and,  on  the  other,  in 
the  specific  sense  of  the  knowledge  of  physical  nature  and 
physical  laws  exclusively.  Mr.  Mill  was  in  the  habit  of  defining 
science  as  an  inquiry  into  the  laws  of  nature.  The  definition 
was  not  original,  but  in  the  sense  in  which  Mr.  Mill  used  the 
term  nature,  there  can  be,  I  should  suppose,  no  serious  diflTerence 
of  opinion  as  to  its  correctness.  All  knowledge  that  remounts  to 
nature,  in  the  wider  sense,  is  scientific  knowledge,  and  this  equally 
whatever  be  the  department  of  nature  which  it  unfolds.  Logic, 
for  example,  is  as  much  a  science  as  chemistry ;  because  the  laws 
of  thought  are  natural  laws  jnst  as  much  as  the  laws  of  chemical 
combination.  But  nature  and  natural  law,  being  words  which 
convey  different  conceptions  to  different  individuals,  and  about 
which  much  nonsense  has  beeu  written  and  continues  to  be  spoken 
when  our  own  science  of  jurisprudence,  more  particularly,  is  under 
discussion,  perhaps  a  safer  and  better  test  of  the  scientific  character 
of  knowledge  may  be  found  if  we  distinguish  between  our  know- 
ledge of  laws  or  facts  that  are  necessary  and  absolute  and  those 
that  are  contingent  and  relative.  Science  thus  understood  would 
embrace : — 

1.  The  knowledge  of  laws,  the  converse  of  which  is  unthink- 
able, and  the  validity  of  which  is  independent  of  time  and  space. 
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To  this  class  belong  the  laws  of  thought,  as  exhibited  in  arithmetic 
and  algebra,  and  analysed  by  logic.  You  cannot  conceive  or 
imagine,  you  cannot  think  that  B.  can  both  be  equal  to  C.  and  not 
equal  to  C. ;  you  cannot  think  that  two  and  two  can  be  equal  to 
any  number  but  four.  Your  minds,  your  thinking  powers,  your 
natures  are  bound  to  these  conclusions,  whether  you  be  dealing 
with  material  or  immaterial  entities^  whether  you  yourselves  be 
material  or  immaterial,  in  time  or  in  et.ernity. 

2.  On  a  level  with  the  facts  and  laws  of  thought  as  regards 
their  absolute  character,  and  on  this  ground  equally,  objects  of 
science,  though  not  generally  classed  along  with  them,  are  the 
facts  and  laws  of  ethics.  If  you  will  make  the  experiment  you 
will  find,  I  believe,  that  it  is  just  as  impossible  for  you  to  think 
that  two  self-conscious  entities,  whether  embodied  or  disembodied, 
can  staud  to  each  other  in  any  relation  in  which  their  rights  and 
duties  will  not  be  reciprocal  and  coextensive,  as  to  think  that  twice 
two  are  not  four.  Rights  and  duties,  as  I  shall  endeavour  to  show 
to  those  of  you  who  do  me  the  honour  to  attend  my  class,  are 
greater  or  less  in  proportion  to  the  powers  of  the  entities  in  which 
they  originate;  but  be  they  great  or  small,  equal  or  unequal,  that 
they  are  reciprocal,  and  that  the  rights  are  the  measure  of  the 
duties  and  the  duties  of  the  rights,  is  a  law  which  may  no  doubt 
be  violated  by  every  one  of  us,  but  the  ultimate  validity  of  which 
is  beyond  our  control,  even  in  thought. 

3.  Next  in  the  order  of  scientific  dignity  comes  our  knowledge 
of  laws  that  are  necessarily  valid,  but  the  validity  of  which  is 
limited  by  time  and  space.  To  this  class  belong  geometrical  laws. 
The  three  angles  of  every  triangle  miLst  be  equal  to  two  right  angles, 
if,  and  so  long  as,  there  are  angles  and  triangles.  Under  these 
conditions  we  are  bound  to  this  conclusion  by  the  laws  of  thought. 
But  the  science  of  the  laws  of  space  is  dependent  on  the  existence 
of  space.  In  an  immaterial  universe  there  could  be  no  geometry. 
The  triumph  of  pure  idealism  would  sweep  it  away. 

4  Knowledge  of  laws  which  are  independent  of  human  volition, 
but  are  not  only  limited  by  time  and  space,  but  the  converse  of 
which  within  time  and  space  is  not  unthinkable. — It  is  impossible 
for  us  to  combine  oxygen  and  sulphur  except  in  the  proportions 
known  to  chemists,  but  it  is  not  inconceivable  that  they  should  be 
so  combined  by  natural  forces  which  as  yet  have  eluded,  or  may 
even  continue  to  elude  our  analysis.  There  is  no  reason  to  sup- 
pose that  the  laws  of  animal  or  even  of  vegetable  life  will  ever  be 
fully  disclosed  to  us.  We  cannot  call  them  into  activity  or  modify 
their  action,  even  where  it  comes  within  the  reach  of  our  obser- 
vation, but  we  can  imagine  their  action  to  be  modified,  and  they 
are  so  far  within  the  reach  of  human  volition  that  we  can,  to  ar 
certain  extent,  stimulate  it  or  arrest  it.  It  is  to  the  knowledge  of 
this  class  of  laws  alone,  apparently,  that  Sir  Lyon  Flayfair  gives* 
the  name  of  science. 
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5.  Knowledge  of  social  and  economical  laws. — ^The  action  of 
these  laws  is  conditioned  not  only  bj  time  and  space,  and  by  the 
existence  of  conscious  entities  bound  to  each  other  by  reciprocal 
rights  and  duties,  but  by  all  the  other  facts  which  are  inseparable 
from  human  existence  and  coexistence.  But  these  conditions  beintr 
present,  social  and  economical  laws  are  as  necessary,  as  independent 
of  human  control,  and  ultimately,  as  inevitable  as  those  of  any  of 
the  other  classes  I  have  enumerated,  and  the  knowledge  of  them 
consequently  has  an  equal  claim  to  the  character  of  science. 
Nay,  even  when  the  recognition  and  vindication  of  these  laws  is 
proximately  dependent  on  human  volition,  the  knowledge  of  the 
form  which  this  recognition  must  take,  or  in  other  words,  of  the 
positive  law  of  the  relation,  is  scientific  knowledge.  Kant  put 
this  assertion  of  the  scientific  character  of  positive  law  in  a  nut- 
shell when  he  said,  "  There  can  no  more  be  two  right  decisions  of 
the  same  case  than  there  can  be  two  straight  lines  between  the 
same  points."  Whether  we  discover  it  or  not,  the  right  enact- 
ment or  the  right  judgment  exists,  and  exists  of  necessity.  It 
is  there,  as  inevitably  as  the  straight  line  between  the  two 
points;  and  our  knowledge  of  it,  ir  we  know  it,  is  scientific 
knowledge. 

Some  attempts,  not  in  my  opinion  wholly  unsuccessful,  have  been 
recently  made  to  explain,  not  the  origin  of  these  laws,  indeed,  for 
that  remounts  to  the  inexplicable  first  cause  of  all  things,  but  the 
genesis  of  our  knowledge  of  them,  in  accordance  with  the  Dar- 
winian hypothesis  of  evolution.  Knowledge  thus  acquired  would, 
of  course,  be  science  in  the  very  sense  attached  to  it  by  physio- 
logists. 

It  is  with  the  last-mentioned  class  of  laws, — those  by  which 
social  and  political  life  are  governed  in  the  long  run,  let  utilitarians 
and  party  politicians  do  what  they  may  to  thwart  or  retard  their 
action, — that  Sir  Lyon  Playfair's  recent  experiences  as  a  legislator 
must  have  brought  him  in  contact  more  immediately  than  with  the 
physical  laws  which  formed  the  subject  of  his  earlier  studies ;  and 
it  was  in  virtue  of  their  economical  and  social  bearings,  more  than 
even  of  their  abstract  interest,  that  he  urged  the  importance  of  a 
widespread  knowledge  of  physics.  In  these  circumstances  it  was 
surely  unfortunate  that  so  great  a  scientific  authority  should  have 
confined  the  epithet  science  to  the  class  of  laws  whose  claim  to  it, 
adopting  necessity  as  the  test,  rests  on  a  narrower  basis  than 
any  of  the  others.  Nor  was  this  misfortune  lessened  by  the  fact  that 
Sir  Lyon  Play  fair  was  addressing  a  body  of  physicists  who  naturally 
must  have  been  but  too  apt  to  fall  into  this  error  themselves. 

In  making  these  remarks  I  trust  it  will  not  be  supposed  that  I 
am  indulging  in  a  mere  piece  of  verbal  criticism.  The  matter 
assumes  great  practical  importance  when  we  consider  the  effect 
which  such  views  may  have  on  the  development  of  the  higher  in- 
struction in  our  secondary  schools  and  universities,   and  more 
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particularly  lu  the  University  of  which  we  are  members.  With 
Sir  Lyon  irlayfair  I  fear  that,  at  no  distant  date,  classics  must,  to 
a  very  considerable  extent,  give  place  to  science.  The  time  at 
present  devoted  to  Latin  and  Greek  can  no  longer  be  spared  to 
them ;  and,  unless  we  revert  to  the  practice  of  teaching  them  as 
spoken  languages,  they  must  inevitably  go  to  the  wall.  Philology 
will  continue  to  flourish,  and  philologists  will  cultivate  classical 
scholarship  as  a  speciality ;  but,  as  a  branch  of  general  instruction, 
the  pedantry  and  inefficiency  of  the  present  system  of  tuition  has 
sealed  its  doom.  But  it  will  be  a  dreary  outlook  for  the  intellectual 
life  of  the  future  if  philosophy  is  to  go  along  with  scholarship,  and 
our  universities  are  to  become,  for  the  generality  of  students,  mere 
schools  of  physical  science  and  medicine,  of  dogmatic  theology  and 
empirical  jurisprudence. 

with  this  danger  before  us,  which  the  character  of  the  age  and 
the  recent  history  of  this  University  render  anything  but  visionary, 
it  may  not  be  inappropriate  that  I  should  occupy  what  remains  of 
onr  first  hora  acculemica  in  calling  your  attention  to  the  existence, 
and  explaining  to  yon,  if  I  can,  the  reciprocal  action  of  two 
natural  laws  which  are  not  physical,  but  on  the  recognition  and 
vindication  of  which  physical  as  well  as  moral  and  social  wellbeing 
is  largely  dependent. 

There  is  no  proof  of  the  unity  of  the  scheme  which  pervades  the 
universe  so  remarkable  as  the  common  dependence  of  physical  and 
moral  life  and  development  on  the  action  of  antagonistic  forces. 
What  we  speak  of  ns  centrifugal  and  centripetal  action  in  the 
physical  world  corresponds  with  surprising  exactitude  to  what,  in 
the  moral  world — ^in  society  and  the  state — ^we  call  centralization 
and  decentralization.  In  both  cases  conflict  is  the  condition  of 
life.  Growth,  progress,  are  proportioned  to  its  activity ;  decay 
and  retrogression  are  the  consequences  of  its  cessation.  In  this 
general  sense,  the  sense  unquestionably  in  which  he  meant  it,  no 
saying  was  ever  truer  than  that  of  old  Heraclitus,  that  '*  War  is 
the  father  of  all  things."  But  between  the  physical  and  moral 
worlds,  in  this  fundamental  law  as  in  all  consequent  and  subsidiary 
laws,  there  is  this  prodigious  difference,  that  wnilst  in  the  physical 
world  the  law  is  self-acting,  in  the  moral  world  its  action,  to  no  in- 
considerable extent,  is  dependent  on  human  volition.  Ultimately, 
no  doubt,  here,  as  everywhere,  relative  must  give  way  to  absolute 
will.  The  moral  world,  like  the  physical  world,  continues  to  be 
governed  by  the  power  by  which  it  was  created ;  and  we  can  no 
more  avoid  crowding  into  centres  and  spreading  ourselves  over  the 
face  of  the  earth  than  we  can  prevent  water  from  running  down 
or  grass  from  growing  up.  It  is  the  extent  and  rapidity  with 
which  we  are  to  centralize  or  decentralize  in  a  given  place  and  for 
a  given  time  that  alone  is  optional  to  us ;  and  what  may  almost  be 
regarded  as  the  central  problem  of  politics,  both  national  and 
international,  consists  in  discovering  the  natural  law  which  governs 
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the  relation  between  these  two  inevitable  tendencies.  In  what 
relation  must  they  stand  to  eaeh  other  in  order  that  their  mntnal 
action  may  be  favourable  to  their  common  object,  which,  as 
optimists^  we  must  assume  to  be  the  realization  of  the  ideal  of 
humanity  as  divinely  revealed  to  it,  whether  directly  or  indirectly. 
As  at  once  antagonistic  and  progresslT^,  one  or  other  of  these 
forces  will  obviously  be  always  in  excess.  Ttiat  audi  has  been  the 
case  in  the  past  is  a  phenomenon  which  history  reveals  -with  un- 
varying consistency.  Their  tendency  has  always  been  to  push 
each  other  not  only  upwards  but  asxle,  and  tiras  the  line  of  pro- 
gress has  never  been  a  straight  line.  Ti>ere  has  always  been 
exaggeration  either  in  the  direction  of  centralization  or  decentraliza- 
tion, and  as  the  turning-point  is  largely  within  the  reach  of  human 
control,  the  question  which  f  (»r  the  guidance  of  legislation  we  have 
first  to  determine  is,  which  of  tiiese  two  impciises  preponderates^ 
which  of  them  is  in  excess  for  the  time  being,  and  in  the  loeality 
with  which  we  are  concerned?  The  main  difficulty  which  stands 
in  the  way  of  the  observer  in  determining  this  i">oint  is  that  he 
himself  is,  for  the  most  part,  under  the  iirfluence  of  one  or  other 
of  the  tendencies  which  he  seeks  to  measui^.  He  is  a  child  of  iiis 
time,  and  if  he  has  escaped  the  influence  of  the  dominant 
tendency,  he  is  pretty  sure  to  liave  been  caught  by  the  reaction 
which  it  always  provokes,  and  the  fvalue  of  which  he  probably 
exaggerates,  and  it  thus  requires  no  inconsiderable  effort  to 
reach  a  neutral  position.  We  have  said  that  both  centralization 
and  decentralization  are  progressive  tendt-ncies.  But  progress, 
like  utility,  is  a  tague  word,  and  till  vire  have  made  np  our 
minds  where  we  are  to  go,  not  only  ultimately  bnt  proxi- 
mately, it  is  of  little  avail  to  know  the  direction  in  which  the  wind 
is  blowing.  What  then  are  the  ends,  the  objects,  the  rihjj  as 
Aristotle  would  have  called  them,  with  which  men  crowd  or  are 
crowded  together,  and  with  which  they  spread  themselves  abroad  1 
To  this  question  we  may  return  either  a  general  or  a  special 
answer,  according  as  we  regard  it  from  an  ethical  or  a  jural  point 
of  view.  Ethically  considered,  the  object  of  the  progressive  tend- 
encies of  our  nature,  as  I  have  alreadyindicated,  is  the  de\*elopment, 
and  in  so  far  as  lies  within  it,  the  complete  realization  of  that 
nature  itself.  It  is  that  humanity  may  become  more  and  more 
human.  Jurally  considered,  on  the  other  hand,  the  object  of 
progress  is  liberty ^  freedom  of  a<^tion,  capacity  to  a%'ail  ourselves, 
not  only  without  let  or  hindrance,  but  with  mutual  aid,  of  all  the 
powers  of  self-evolution  with  which  our  nature  is  gifbed.  Each 
of  ns  must  not  only  permit  the  other,  but  maH  help  him  to  become 
himself.  The  object  of  jurisprudence,  being  thus  the  means  by 
which  the  higher  object  of  ethics  is  attained,  becomes  our  proximate 
goal,  and  ^the  contribution  which  either  centralization  or  decen- 
tralization makes  towards  its  attainment  must  be  the  measure  of 
its  value  for  the  time  being  and  in  the  locality  with  which  we 
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have  to  deal.  The  question  whieh  we  mttst  ask  ourselres  is,  Does 
the  subsisting  relation  between  these  two  forces  promote  or  impede 
the  freedom  of  aetion  of  the  individual  members  of  the  communitv, 
and,  if  not,  which  of  the  two  forces  has  gained  the  ascendency 
and  is  causing  the  impediment? 

Now  it  will  not  be  disputed,  I  imagine,  that  in  the  earlier  stages 
of  the  history  of  every  people  progress  towards  the  realization  of 
freedom  was  impeded  bv  the  weakness  of  the  centralizing  element. 
If  the  savage  was  free  from  the  power  of  others,  he  was  the  slave 
of  his  own  weakness,  and  this  subjective  serfdom  received  its  first 
mitigation  from  the  savages  by  whom  he  was  more  immediately 
surrounded.     Within  the  family  itself,  in  return  for  the  care  and 
protection  of  the  patriarchy  his  sons  became  his  soldiers,  his  sailors^ 
his  huntsmen,  and  his  tillers  of  the  soil ;   whilst  his  wives  and 
his  daughters  cheered  his  solitude,  managed  his  domestic  affairs, 
adorned  and  decorated  his  abode,  and  nursed  him  in  his  sickness 
and  old  age.    To  this  extent  the  formation  of  the  social  nucleus, 
which  gr^nally  expanded  itself,  was  inevitable;  and  the  centraliz- 
ing tendency  which  kept  it  together  was,  in  general,  strong  enough 
to  resist  the  decentralizing  tendency  resulting  from  the  formation 
of  separate  families.    Thus  the  family  grew  into  tlie  village,  and 
as  wants  increased  and  individuals  and  localities  developed  special 
capacities  for  supplying  titem,  the  village  grew  into  the  town  and 
the  town  into  the  city.     But  this  process,  always  slow,  is  one 
which  even  at  tl)e  present  day  many  races  seem  incapable  of 
carrying  beyond  its  elementary  stages.    It  is  in  consequence  of 
this  defect  that,  notwithstanding  all  the  benevolent  efforts  which 
are  made  for  their  preservation,  the  aboriginal  inhabitants  of 
America  threaten  to  disappear.     With  them  the  arts  of  life  never 
rise  beyond  individual  ingenuity,  and  they  are  incapable  of  receiving 
them  at  the  stage  they  have  reached  in  civilized  communities. 
Ajs  they  have  no  history,  one  generation  derives  little  benefit  from 
anotJier,  and  there  are  no  depositaries  of  traditionary  wisdom 
around  which  men  might  be  tempted  to  crowd.    The  chief  object 
of  the  missionary  station  is  to  supply  such  a  point  of  crystallization. 
Amongst  the  higher  races  of  mankind,  on  the  other  hand,  the 
action  of  the  centralizing  tendency  is  strong  and  continuous,  and 
till  civilization  has  reached  a  very  high  point,  is  continuously 
beneficent.     During  the  middle  ages,  it  was  in  the  towns  alone 
that  that  higher  freedom  which  results  from   mutual   aid  and 
mutual  supervision  was  obtainable.    Whilst  in  the  open  country 
war  was  tlie  chief  occupation,  and  the  law  of  the  stronger  the  only 
rule  of  life,  within  the  city  walls  the  weak  and  the  strong  alike 
enjoyed  freedom  under  communal  arrangements  which  enabled 
them  te  cultivate  the  arts  of  peace.    The  division  of  labour  gave 
free  play  to  the  endlessly  varied  intellectual  and  moral  resources 
of  the  community.     Wealth  grew  apace,  with  wealth  leisure,  and 
with  leisure  refinement.    The  powers  of  enjoying  life  increased 
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with  the  means  of  enjojrment,  and  these  appeared  to  be  within  the 
reach  of  all.  I  need  not  dwell  upon  the  familiar  and  too  attractive 
picture  of  city  life,  a  picture  which  to  the  eyes  of  many  a  simple 
countryman  seems  all  lights  and  no  shadows,  and  the  temptations 
of  which  continue  to  be  one  of  the  many  caases  which,  in  our  own 
day,  have  turned  the  centralizing  tendency  from  a  blessing  into  a 
curse. 

The  points  of  time  at  which  this  change  occurred  in  the 
various  JBuropean  countries  varied  extremely,  but  the  point  cf 
progress  was  the  same  in  all.  It  was  the  point  at  which 
centralization  becomes  suicidal,  when  it  counteracts  its  own 
action  and  defeats  it«  own  end.  The  most  numistakeable 
indication  that  centralization  has  exhausted  itself  and  ceased 
to  contribute  to  freedom  of  action  is  seen  in  the  pheno- 
menon of  overcrowding.  In  the  earlier  stages  of  oivilization, 
from  the  security  which  the  village  or  the  town  afK>rd8  from 
savage  beasts  and  still  more  savage  men,  from  the  better  food 
and  shelter  which  it  supplies,  and  irom  the  care  of  the  aged  and 
infirm  which  it  renders  possible,  life  is  longer  within  its  walls 
than  ill  the  open  country.  Gradually,  however,  this  is  reversed* 
The  area  not  only  of  the  soil  but  of  the  air  becomes  too  limited 

*  ■_._i 

for  the  support  of  healthy  animal  life.  The  water  gets  scaoty 
and  impure,  filth  accumulates,  and  men  begin  to  shorten  each 
other's  lires  by  the  mere  fact  of  their  proximity.  At  first  the  fact 
is  ignored,  then  it  is  denied,  till  tiie  rava^^es  of  disease  and  the 
ruthless  tables  of  the  Registrar^General  force  on  the  unwilling 
admirers  of  centralization  tlie  admission  that  the  squalor  urbis  is 
depriving  them  here  of  a  fourth^  there  of  a  third,  and  in  some 
cases  dose  upon  a  half  of  the  span  of  life  constitutionally  allotted 
to  their  race,  fiadicals,  for  the  most  part,  favour  urban  as 
contrasted  with  rural  life.  Still  Mr.  Chamberlain,  in  his  recent 
speech  at  Glasgow,  quoting  Professor  Bogers,  said,  '^  There  is 
collected  a  population  in  our  large  towns  which  equals  in  amount 
the  whole  of  those  who  lived  in  England  and  Wales  six  centuries 
ago,  but  whose  condition  is  more  destitute,  whose  homes  are  more 
squalid,  whose  means  are  more  uncertain,  whose  prospects  are  more 
hopeless  than  those  of  the  poorest  serfs  of  the  middle  ages."  Nor 
are  the  moral  and  intellectnal  effects  of  the  unimpeded  ami 
artificially  stimulated  action  of  centralization  less  disastrous.  In 
our  great  cities  vice  of  every  kind  attains  monstrous  dimensions 
and  assumes  hideous  and  unnatural  forms,  undreamt  of  amongst 
the  simpler  inhabitants  of  sparsely*peopled  districts.  This  becomes 
a  new  source  not  only  of  bodily  but  of  mental  disease.  Even  in 
the  case  of  decent  and  orderly  persons,  the  hurry  and  excitement 
of  city  life  shatters  and  exhausts  the  nervous  system,  and  heart 
complaint  and  paralysis  deliver  their  fatal  summons  before  it  is 
due.  In  the  direction  of  intellectual  activity  and  social  aptitude, 
the  advantages  in  the  earlier  stages  of  development  were  all  on 
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the  side  of  city  life.  It  is  contact  that  sharpens  men's  wits,  that 
polishes  tlieir  manners,  and  is  the  source  of  all  the  gifts  and  graces 
embraced  under  the  term  urbanity  as  contrasted  with  rusticity. 
But  in  this  direction  too  a  point  is  reached  be}'ond  which  the 
intellectual  and  social,  like  the  physical  atmosphere,  is  too  limited, 
and  contact  becomes  obstruction.  Even  amongst  the  educated  a 
certain  dead  level  of  taste  and  culture,  a  uniformity  of  opinions, 
an  identity  of  aims  and  objects  of  ambition  is  produced,  which 
stifles  originality  and  efiaces  character.  To  this  remark  an 
exception  must,  oi  course,  be  made  in  favour  of  the  governing 
class  in  constitutional  countries,  of  the  leading  members  of  the 
professions,  and  of  those  who  have  gained  a  conspicuous  position 
in  science  or  literature  or  art.  But  in  addition  to  the  fact  that 
they  are  a  mere  handful  in  the  midst  ofthe  surrounding  multitude, 
there  are  two  considerations  which  must  be  borne  in  mind  with 
reference  to  this  latter  class  of  persons.  The  first  is  that  their 
occupations  necessarily  give  to  them  a  cosmopolitan  character 
which  renders  the  place  of  their  residence  a  matter  of  comparative 
indifference.  The  second  is  that  they  have  in  general,  or  that 
they  form  for  themselves,  local  spheres  of  interest  and  sympathy, 
from  which  they  draw  physical  and  mental  refreshment^  however 
dense  may  be  the  immediate  atmosphere  that  surrounds  them.  It 
is  seldom  that  they  can  be  countea  as  permanent  members  of  an 
urban  community.  Very  often  they  were  recruits  from  the 
country,  and  in  almost  all  cases  it  is  to  the  country  that  they  turn 
their  eyes  as  their  ultimate  place  of  abode  should  fortune  favour 
them.  As  regards  ordinary  persons  who,  whether  from  choice  or 
necessity,  remain,  it  is  surprising  to  how  great  an  extent  not  only 
the  advantages  of  contact  with  their  fellow-men,  but  even  such 
contact  itself,  is  often  lost  in  the  crowd.  One  of  the  most  solitai*v 
human  beings  I  ever  knew  was  a  benevolent  old  gentleman,  in 
affluent  circumstances,  who  lived  in  London.  In  his  latter  years 
he  had  scarcely  any  acquaintances,  and  if  it  had  not  been  for  his 
Scotch  relatives,  who  frequently  availed  themselves  of  his  hospi- 
tality, he  might  almost  have  lost  the  power  of  speech. 

Though  the  largest  city  that  the  world  ever  saw  has  grown  up 
in  our  midst,  London  is  not  England  as  Paris  is  France,  and  this 
country  has  suffered  less  than  France  from  over-centralization. 
Neither  our  system  of  government  nor  our  system  of  education 
has  been  centralized  to  the  extent  of  sucking  all  political  and 
intellectual  life  out  of  the  provinces,  or  of  preventing  its  growth 
in  the  colonies.  Our  centralization  has  been  material  and 
economical  rather  than  social,  political,  or  intellectual.  Though 
the  tendency  in  the  direction  of  material  centralization  now 
unhappily  manifests  itself  in  excess  in  almost  every  European 
country,  there  is  no  other  country  in  which  the  rush  of  the  rural 
population  into  the  towns  has  gone  on  with  the  same  rapidity,  and 
in  which  the  rural  districts  have  been  depopulated  to  the  same 
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extent  as  with  us^  But  tlieire  has  been  greater  variety  and  eon* 
sequent  life  in  the  rckral  p^^utatioH  th«l  has  been  left  behind. 
The  great  estates  and  large  iatms^  are  mainly  chargeable  with'the 
^depopulation  of  tlie  eountoyr  but  they  have  not  piHiduced  the  same 
social  or  intellectnalstagnationt/ind  the  same  inaptitude  for  self-* 
gavernment  which  necessiurily  ifesult  from  a  nniferm  «y<tem  of 
peasant-proprietoisbip  (  and  if,  %  reslocing  oi^r  yeoinaaiy  without 
destroying  our  gentry,:  <W  ssdall- lairds^  and' our  great  fanuers,  we 
can  lay  a  solid  foundation'  under  the  existing  supenstrucijure  of 
country  life,  all  mary  ge  well^  r  We  may  then  be  able  todei^eJiyp  the 
or^ns  of  local  aeif'^vernment^  whioii^since  the  aliditton  .Mr  the 
feudal  system^  bavie- been  mcKre  defective  in  later  thaa  inearUer 
time?,  so  as  to- hiring  them  into  harivDny  with*  the  bni^ghal  con- 
stitations,  whichi  on  the  whole,  have  eKeroised  so  tben^iieent  ftn 
influence*  ".'"'.••     '       ;•-'•'.+'  ;■•  .•:  — 

The  hopeful  ^gn  for  us  is,  titat  the  fact  <tf  the  point  b«vin|« 
been  reached  at  whi^  decentirf^ization  l)ecoiQe8  tht  watcbwotd  of 
progress  appears  niow  to  be  acknowledged  by  all  parties^  <aild  that 
Whigs.  Radicals,  «nd  Conservatives, — £nglisbnien)  Scotsmen^^tfid 
Irishmen, — are  vying  with  each  oth^  in  devisini^  schemesiD^f  HoBfte 
Bule  and  Looal  oelt*Govi$minfint<  For  Imperial  purposes  there 
must  continue,  of  cduyae«  tobean  Imperial  £xcheauer,  jusiaa  thdre 
must  continue  to  be  an  lodperial  C^over)tment%  But  if  -peeuniiiry 
advances  for  local  ^ui^poses  in  all  the  three  kingdoms^ dre  to  oon«- 
tinue  to  be  made  out  of  it,  which  I  should  thuik  very  undesirable^* 
it  is  much  to  be  hoped  that  Sir  .Lyon  Playfair's  warning  wordS)  as 
regards  the  learned  and  scientaAc  institutions  of  Scotland,  will  meet 
with  the  attention  they  deaerve.  The  new  Scottish -Department 
will,  no  doubt,  be  able  to  bring  this  matter  before  the  Imperial 
Parliament  with  far  greater  ^^eot  than  our  Scdttishr  jfepcesen- 
tatives  have  done  in  recent  years ;  and  as  the  spirit  of  comproeiise 
is  more  of  an  English  than  a  Scottish  virtue^  it  is  not  likely  that 
even  the  Imperial  Treasury  will  be  -longer  permitted  totum«dea-f 
ear  to  our  national  claims;  But  if  the  process  of  decentndisation 
is  to  be  successfully  carried  ont^  the  co-operation  of  all  classes  will 
be  requisite.  The  yeoman  class  has  to  be  called,  or  reoalled,  into 
existence;  and  there  U  at  present  no  rural  class* which  exactly 
corresponds  to  the  mercantile  or  trading  classes  in  town^.  In 
these  circumstances  it  would  4»e  very  unfortunate  if  the  large 
proprietors  who,  pctrsonaUyor  by  their  representatives^  have'hitherta 
managed  county  affairs,  were^  to  withdi'ftw  from  them  as  the  pro- 
fessional class  have  witlnlrawn  from  burghal  affairs.  Under  the 
leasehold  system  tlte  fiaraners  are  scarcely  a  more  pieiananeat  class 
than  under  tiie  system  of  tenancyat  will,  and  farm-servants  «fe 
continually  shifting  about^  '  Except  when  some  measture  wUch 
appears  to  them  to  touch  their  immediate  interests^  ia  brought 
prominently  before  them,  neither  the  farmers  nor  thdr  servants 
care  for  politics  at  idl.    After  tiie  first  novelty  of  the  polling-booth 
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is  over,  thdr  visits  to  it  will  ]m)bably  be  few  and  far  between. 
Until  a  more  extensive  p^oprietiorf  dass  springs  ii|>,  it  is  much  to 
be  feared  that  the  public  btisiness  of  tl>e  rural  districts,  in  so 
far  as  it  is  not  nianaged'  fov  those  who  tnatiage  it  at  present,  will 
fall  into  ii\^  hands  of  th^  inhabitAnts  of  the  vilkges,  and  of  such 
stnatl  towils  as  the  Redistribution  Act  has  thrown  into  the  counties, 
and  the  Objecfts  of  ottr  reeevH  legiektlon'will  be  defeated.  If  local 
se}f-*govei«nment  is  ^  be^onl^  a  reeiK«y,'and  the  constitution  is  to 
have  the  doppoH  of  the  tboughtfn)  atld  deliberate  character  of 
the  rural  voters  againit  the  headlong  spirit  of  innovation  which 
the  sufferings  of  the  poorer  clftsses  in  towns  inevitabiy  engenders, 
the  tide  of  population  mHit  be  turned  'towurds^  tlie  country*  I 
have  never  forgotten  the  impression  it  made  on  m^  when,  in  his 
celebrated  tournament  with  Professor  Blackie  in  the  Music  Hall, 
poor  Ernest  Jones^  the  Chartist,  in  the  midst  of  a  flood  of  revolu- 
tionary nonsense,  suddenly  shodl^,  ^  Back  to  the  knd!  back  to 
the  land!""  His  stetitorifiin  tittsraftikfe  has  been  re<»echoisd  by  his 
learned  an f agonist  ^ver  ^noe,  with  a  pei^everance  which  has  had 
my  w^rUiest  sy riipatin^s^  though  I  have  not  s4way«  been  able  to 
c6fkcur  in  the  Br<^ments  or  to  acci^pt  the  allegations  with  which 
he  has  supported  it.  There  Is  nb  ocilsasion  for  recrimination  with 
reference  to  th^  pa^t,-  and  tery  Nttte  occasion  for  legtslatton  with 
reference  to  the  f utui^.  Titers  is,  ait  this  moment,  as  much  excel- 
lent agricultural  landfor  sale^— and  odnsequently  o^en  to  subdivision 
— in  this  country  as  would'  stfford  space  for  the  small  squirearchy 
whiish  one  must  hope  \<rDl'  arise  out  of' the  skilled  agriculturists, 
and  for  a  peasant  ^  proprietory 'class  besides^  as  numerous  as 
the  most  ardent  land^reformer  could  wish.  But  the  onlv 
peftsan<Hproprietory' class  that'  could  make  any  reasonable  use 
of  the  land,  if  th^  had  it,  is  the  class  that  is  abre  to  pur- 
chasis  it.  It  is  to  them,  and  f iot  to  the  hi^lpless  denizens  of 
the  shims,  that  we  must  cry,  "  Btfck  to  the  landl"  If  the  con- 
gestion of  our  great  c^ntries  of  population 'is  ever  to  be  relieved, 
it  is  the  well-to-do  class  of  tradesman  and  shopkeepers  in  the  towns 
that  must  lead  the  way  to  the  greeti  fieldfr  from  which  so  many  of 
them  drew  the  bdalthati^i  vigour  to  which  they  have  owed  their 
suc<!ess.  But  iM»,  unfoirtunfat^Iy^  is  a  dass,  and  almost  the  only 
class,  i^hich  hitherto  hte  exhibited  no  interest  in  the  movement. 
Many  of  them  hate  lost  their  country  tastes,  or  these  have  become 
too  feeble  to  influence  their  conduct  Others  are  chained  to  the 
city  by  the  hope  of  stilVincreasing  their  own  gains,  or  of  finding 
remunerative  occupation  fof  th^ir  childi'en.  The  great  deterrent, 
however,  has  been  the  ill  success  which  has  almost  invariablv 
attended  the  experiment  of  rMurning  to  the  country,  in  the  only 
form  in  which  that  experiment  has  been  tried,  viz.  of  farming  on 
a  considerable  scale.  Even  to  skilled  agriculturists,  for  many  years 
past,  this  has  not  been  a  remunerative  occupation,  and  to  outsiders 
of  all  kinds  it  has  been  uniformly  disastrous.   But  no  two  problems 
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can  be  moi^e  different  than  thai  which  is  presented  to  the  tenant 
of  a  ]arge  farm  and  to  the  purchaser  of  a  few  acres ;  and  there  is 
no  reason  wbj  the  failure  of  the  one  should  damp  the  hopes  of 
the  other. 

When  we  turn  from  national  to  international  relations,  the 
attitude  of  the  two  tendencies  of  centralization  and  decen- 
tralization unden^oes  a  tmnsfonnation.  In  the  earlier  phases 
of  European  civilization  we  no  doubt  see  two  great  centralizing 
factors  at  work^^the  Roman  Empire  and  the  Soman  Catholic 
Church.  Had  they  worked  in  nnison,  the  common  object  which 
vaguely  presented  itself  to  each  of  them,  of  bringing  the  whole  of 
civilized  mankind  into  the  condition  of  a  homogeneous  orgauism 
governed  by  the  same  ethical  and  jural  conceptions,  might  have 
been  attained.  But  they  worked  in  antagonism.  There  was  Dis- 
ruption ;  there  was  Disestablishment ;  and  in  place  of  reoognizhig 
their  interdependence,  each  became  to  the  other  an  Imperium' in 
Imperio  which  strove  to  snbjugate  it  and  swallow  it  up.  The 
Church,  in  pursuit  of  her.  own  ends,  substituted  dogma  and 
ritualism,  which  the  clergy  were  able  to  keep  in  their  ovm  hands, 
for  the  ethical  revelation  which  was  Grod*s  gift  to  clergy  and  laity 
alike.  And  the  laity  did  violence  to  their  own  consciences  in 
order  to  bring  in  the  arbitrament  of  physical  force.  It  thus  came 
about  that,  in  place  of  promoting  either  ecclesiastical  or  political 
freedom,  these  two  centralizing  forces  impeded  both,  and  sjs 
invariably  and  mercifully  happens  when  forces  cease  to  fulfil  their 
functions,  they  became  self-aestructive  and  ceased  to  be  forces. 
Both  the  Empire  and  the  Church  burst  into  fragments,  and  the 
tide  turned  in  the  direction  of  decentralization ;  in  the  one  case  on 
the  fall  of  the  Western  Empire,  and  in  the  other  at  the  Reforma- 
tion. Separate  nations  sprang  up,  each  struggling  for  a  position  oi 
absolute  mdependence  and  political  isolation.  National  Churches 
were  formed,  which,  becoming  part  of  the  national  organism, 
ministered  in  the  most  important  manner  to  the  purification  of 
manners  and  the  development  of  orderly  freedom.  Had  this 
process  become  general,  and  the  civil  and  ecclesiastical  elements 
held  together  even  then,  we  might  by  this  time  have  had  a 
foundation  of  international  morality  adeauate  to  support  a  system 
of  positive  international  law.  Gradually,  however,  there  was 
exhibited,  on  a  smaller  scale,  in  the  separate  states,  the  pheno- 
menon which  we  have  just  noted  in  the  European  community  as 
a  whole.  In  the  countries  which  adhered  to  the  Romish  Com- 
munion,  the  antagonism  between  the  civil  and  ecclesiastical 
powers  continued  to  act,  and  has  continued  to  impede  both  sodal 
and  political  progress.  In  the  Protestant  States  the  same  tendency 
has  exhibitea  itself,  though  not  to  the  same  extent.  The  eccle- 
siastical has  drifted  away  from  the  civil  element,  and  has  ceased 
to  act  freely  on  the  social  and  political  life  of  the  community. 
Religion  has  become  a  thing  apart,  and  the  godliness  of  Sunday 
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has  been  a  cloak  for  the  godleseness  of  Mondaj,  This  unfoitanate 
tendency  has  been  stimulated  by  the  formation  of  sects  which 
have  separated  themselves  from  the  national  Church  either  on 
dogmatic  or  ritualistic  grounds.  Do^rma  and  ritual  have  always 
been  the  strongholds  of  fanaticism  and  priestcraft,  and  the 
temptation  to  magnify  their  importance  is  one  which  no  disestab- 
lished Church,  and  few  established  Gfaurdies,  have  been  able  to 
resist.  But  it  is  a  temptation  which  does  not  assail  the  laity  as  it 
assails  the  clerg}\  Tne  importance  of  national  Churches  for 
national  purposes  was  so  well  understood  by  our  ancestors,  that  it 
is  not  likely  to  be  forgotten  by  those  who  value  civil  liberty  and 
social  freedom;  and  when  the  question  of  Disestablishment  is  once 
fnirly  taken  up  by  the  laity,  we  shall  probably  hear  little  more 
of  it. 

But  there  are  comparatively  few  people  who  interest  themselves 
about  international  politics,  and  the  influence  of  the  anion  between 
Church  and  State  on  international  development  has  been  less 
generally  observed.  A  very  little  reflection,  however,  on  familiar 
facts  will  enable  us  to  perceive  that  whilst  the  dogmatic  and  ritual- 
istic peculiarities  of  a  Church  which  is  independent  of  the  State,— 
the  Roman  Catholic  Church,  for  example, — exerts  very  little  influ- 
ence on  the  reciprocating  power  of  a  State  as  an  international  unit, 
the  ethical  element,  of  which  the  State  Church  is  more  especially 
the  guardian,  is  the  very  element  on  which  reciprocating  power 
depends.  Separate  political  communities  may  develop  their  internal 
freedom  from  motives  of  immediate  self -^interest  which  are  obvious 
to  their  individual  citizens,  and  even  ethnical  groups  may  hold 
together  from  the  ties  of  blood  and  speech,  but  nothing  short  of 
the  development  of  reason  and  conscience  will  generate  those 
sentiments  of  international  responsibility  which  are  the  source  of 
international  law,  and  consequently  of  freedom  of  international 
action.  When  we  cross  the  frontiers  of  the  State,  and  transcend 
the  ethnical  gi*oup,  we  must  rise  to  ethical  conceptions,  and  go 
back  to  the  principles  of  jurisprudence  as  a  science  of  nature,  if 
we  would  build  up  a  system  of  positive  international  law.  By  a 
careful  study  of  consuetude  we  may  get  some  insight  into  the 
genuine  and  durable  sentiments  of  mankind,  but  a  collection  of 
treaties,  negotiated  from  motives  of  immediate  convenience  to  the 
contracting  parties,  is  a  rope  of  sand  that  will  hold  together — a 
house  of  caras  that  will  stand — no  longer  than  the  convenience 
endures.  Of  this  the  famous  '*  Peace  with  Honour "  would  be  a 
ludicrous  if  it  were  not  a  pitiful  instance.  It  is  said  that  the 
Bulgarian  insurrection  has  taken  Europe  by  surprise.  Europe 
must  know  very  little  of  the  forces  which  govern  human  affairs  if 
she  expected  anything  else^  from  an  attempt  to  substitute  an 
arbitrary  for  an  ethnical  frontier. 

There  is  every  reason  to  believe  that  the  spirit  of  cen- 
tralisation,  which   under  the  form  of  nationality   has   become 
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SO  poweifuUj  operative  ia  aepaarate  Statssy  wiH  now  extend 
itself  ta  the  ethnical  groups  !^e{1vi]icil/ they  ioKia  tbe  anits. 
In  a  loose  and  gmeiml ;  war  Teuitons/iwiU  hold  by  Teutons 
and  ,Slaiv8S  by.SIaveSi  and  id;is  ioenceivable  that  even  Celto- 
Eomaaic  snnpatbieB  inay:,i}<adld  pmotioal  :x«6altB;  but  in  the 
relations  between  poliiiealconuniindies/inao.  far  aa  they  belong  to 
separate  ctlmiftal  groups, .ihe>de<tenii^liaing..priiroiple.8tUl  reigns 
supreme.  There  is  no  theoretical  and  Jvery  Jittle^pra^scsl 
recognition,  either  of  the  reciprocity  of  rights  and  duties  or  of 
the  solidarity  of  the  interests^-^-  separate  States.  The  family  of 
nations  is  a  family  of  which  the  members  recognize  no  family  ties. 
In.  prbof  of  diis  assortion/t^may  perhapa  be  penaitied  to  i^emark 
that,  so  far  as  I  know,  I  ao3<4^:y0t  ihe  only  writer  on  the  law  of 
nations  who  has  ventured  to  substitute  inter-dependence  for 
independence  as  the  basis  of  Ms^dystem.  Sir  Travers  Twiss  is  one 
of  the  lat^t  and  ablest  conteibntors  ^o  the  .ft|ib^tt«  No  jurist  ia 
more  deeply  impregnated :  with  othe .  iii»leifliationaV :  spirit^'  and  few 
individuals  have  don«  mere  fer)it8«i>ficre&ex€Alizationi-^wikiie$Srfor 
examptei  the^zeaKhe  eKhit>ited'on.tbei?epeutQftoaeijQA^f  thet Congo 
Conference  at  Berlin.  Still  the  title  which  Sir  TraveraiT^viss 
adopted  for  his  book,  and  baa,  retained  in  the  last  edition,  is  ^^The 
Law  of  Nations  considered  as  independent  Political  Conamunities ; " 
and  though  often  explahied  away  by  the  cotitex^^  the^phraseology, 
which  originated  with  the  negative  seWool  of  jurispruidenQe,  remains 
unmodified  throughout  the  work.  Yet  y  inuob  the  same  maybe 
said  of  Baron  Hbltzendoifl's  recent  -^andbmh  des  VSUarrethts, 
It  beans  traces  in  every  page  of  th^^high  philosophical  as  well  as 
jural  culture  which  it  was  the-  happy  privilege  of  hia  oounifymen 
of  the  generation  to  which  he  belongs  to  receive,  aiid' the  insepar* 
able  relation  between  law  and  efthies  is  seldom  lost  «ight  of.  Still, 
in  the  very  first  page>  he  speakB  of  Vnakhdng^er  Sktateh  as  tbe 
proper  subjects  of  international  law»  NoW  to  me  it  appeai^  t)iat« 
in  a  world  ^'  ^co  alks  9ieh  zum  gamhoen,  ^rnhMy*  Unabh&nffighHt  is  an 
^'nadmissible  conception.  Whei*ever  it  was  nedessary  to  distingaish 
between  the  spheres  of  action  of  different  political  communities} 
I  have  consequently  used  the  word  separate^  and  have  been  careful 
to  explain  that,  so  far  from  implying  independence,  the  separation 
of  politicHl  commimities,  like  that  of  all  other  created  entities,  bss 
for  its  object  their  mutual  aid  and  support,  with  a  view  to  the 
f  I'eedom  of  their  separate  activity.  Whether  this  modification  in 
the  terminology  ox  our  science  will  ultimately  find  acceptance 
with  international  jurists^  I  cannot  tell.  For  the  present  it  itsitb 
judice ;  and  I  feel  sure  that  my  continental  colleagues,  at  all  ev^Mits, 
will  do  me  the  justice  to  give  it  their  careful  consideration.  As 
regards  yonrselveS)  I  must  reserve  its  justification  for  another 
place ;  but  if  you  will  do  me  tlie  favour  to  think  it  over  deliberately, 
I  believe  you  will  see  that  it  cuts  deep  into  principle,  and  that  if 
logically  applied  and  loyally  accepted,  its  practical  effect  mast  be 
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to  modify  very  essentklly  the  point  of  view  from  which  all 
international  qnestionfr  are  at  present!  oi^gnrded. .  The  free  ethical 
air  whicth  was  .the  "  sonroe  of  the  oid  pnophetic  fire,"  and  wiiich 
breathes  over  Christendom  from  the  Sermon  on  the  Mount,  will 
be  let  in  oa  them*  aad  from  the  stiffing;  jand  mnrkj  hiding*flaees 
to  wiiich.  national  selfishness  and  dipbiiatie  .eunnkig  have  con- 
sigped  tkeai^'tbey  will  step  boldly. forth  Ji}uto  the  honest  light  of 
sdMaaee  and. common. sense. 
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Hatiwq^  noticed  objections  relating  to  ^e  principal  pavta  of  an 
indictnmit  relating  to  time,  place,  modus,  ete«,  there  remains  the 
consideration  of  objections  arising  on  Tarieas  points  of  practice 
before  tJie  conctnsion  of  the  trial  is  reached  i  the  first  of  these 
refers  to    ' 

PnoDtJcrnoNs  on  the  Trjal. 

In.  our.  older  practice  the  prosecutor  w^s^  entitle  to  produce,  by 
witnQ9^s  at  the  trial,  the  stolen  property,  instruoionts  of  crimen  or 
other  articlies  pertin^pt  te  the  case,  without  the  necesdty  of 
noticing  tliem  in  the  libel.  The  stiututory  rtgulatioiis  which 
enjoined  service  of  the  Ubel  and  list  of  witnesses  bad  no  reference 
to  produotions*  In  course  of  time*  applications  made  on  behalf  of 
aconaed  persons  led  to  the  practice  ot  libelling  on  and  lodging  all 
ai*ticles  intended  to  be  used  as  productions  in  the  hands  of  the 
Clerk  of  Courty  so  that  opportunities  might  be  given  to  the 
abused  or  their  agents  of  examinii^g  them.  This  practice  has 
grown  into  a  positive  rule,  and,  like,  other  rules  established  for  the 
benefit  of  the  prisoner,  has  been  productive  of  various  technical 
gbject^^ns  unfavourable  to  the  prosecution;  and  under  it  the 
pretensions, of  the  accused  have  sometimes  been  advanced  to  an 
untenable  eKtent**-vu{«  case  of  l^obtrt  Say%  1819  (Shaw  29). 
The  prisoner  was  indicted  for  forging  and  uttering  a  bill  of 
excliaiige,  which  the  prosecutor  was  unable  to  produce  at  the  trial 
because  of  the  prisoner  havii^g,  when  under  e^^amination,  destroyed 
it  by  putting  it  in  his  mouth  and  chewing  it, — ^the  fact  being  set 
forth  in  the  indictment  to  account  for. the  non-production  of  the 
document*  It  was  nevertheless  technically  objected  to  for  the 
prisoner,  by  an  eminent  counsel,  who  afterwards  adorned  the 
bench,  that  the  document  was  not  produced,  and  it  was  pleaded 
that  it  was  no  answer  for  the  prosecution  to  say  that  the  prisoner 
had  destroyed  it :  that  the  prisoner  was  entitled  to  profit  by  his 
act :  and  that  the  want  of  tne  document  could  not  be  supplied  by 
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parole  evidence.  The  bold  objection  was  repelled.  Various 
objections,  however,  have  been  sustained  on  the  ground  of  trivial 
errors  in  the  description  of  productions  libelled  on.  .  In  the  case 
of  John  Wilson  (BelFs  Notes  277),  objection  was  taken  to  pro- 
ducing the  articles  libelled  as  stolen,  on  the  ground  that,  in  the 
conclusion  of  the  libel,  the  property  was  described  as  the  articles 
first  libelled,  whereas  there  was  only  one  list  of  articles.  The 
prosecutor  admitted  that  the  word  first  had  crept  in  per  incuriam^ 
and  contended  that  the  description  was  suiScient  and  could  not 
mislead,  as  the  articles  were  both  first  and  last  libelled.  The 
objection,  however,  was  sustained.  In  the  case  of  James  Matheson 
(1  Swinton  595),  a  medical  report  libelled  as  subscribed  ^'Octavus 
I).  Trezevant,"  was  objecte.d  to  because  it  appeared  to  be  signed 
"  Octavus  U.  Trezevant."  The  objection  was  sustained.  In  the 
case  of  William  Goodwin  (1  Swinton  431),  the  Court  refused  to 
allow  a  witness  to  identify  a  stolen  key  by  producing  the  lock  of  a 
safe  for  which  it  had  been  made,  but  which  lock  had  nut  lieen 
libelled  on  and  lodged  with  the  Clerk  of  Court.  In  the  same  case 
a  witness  having  deponed  ,to  a  fact  which  happened  on  Good 
Friday,  and  the  prosecutor  having  proposed  to  put  an  almanac  in  tiie 
hands  of  the  witness  to  enable  him  to  prove  that  this  was  the  day 
of  the  month  libelled,  the  Court  held  that  this  course  was  irregular, 
though  the  jury  might  see  the  almanac  if  they  wished.  In  the 
case  "of  William  Sviherland  and  others  (Bell  279),  the  Court 
refused  to  allow  a  witness  to  identify  a  pair  of  stolen  trousers 
worn  by  the  prisoner  at  the  bar — the  trousers  not  having  been 
libelled  on.  In  the  case  of  Grace  M^Innes  or  Walker^  etc.  (2 
Swinton  435),  for  uttering  base  coin,  one  of  the  shillings  alleged 
to  have  been  bad,  and  which  was  libelled  on  as  a  production,  had. 
in  the  course  of  the  trial,  fallen  aside  and  could  not  be  produced. 
The  Court  held  that  the  prosecutor  had  failed  to  produce  the  best 
evidence  in  his  power,  and  that  the  prisoner  was  entitled  to  the 
benefit  of  the  accident.  She  was  accordingly  acquitted.  A 
different  and,  it  is  thought,  a  better  judgment  was,  however,  given 
in  the  subsequent  case  of  Jarut  Connoway  or  Laird  (2  Swinton 
503).  The  base  coin  having  also  there  fallen  aside,  and  not  being 
forthcoming  at  the  trial,  the  Court  said  if  the  evidence  satisfied 
the  jury  that  the  coin  was  bad,  that  was  enough.  The  prisoner 
was  convicted.  The  judgment  in  the  former  case  was,  however, 
practically  repeated  at  the  Glasgow  Circnit  Court,  February  1882, 
in  the  case  of  John  Nicol  (unreported),  charged  with  theft  of  a 
vest  and  a  muffier  from  a  house  during  the  absence  of  the 
occupant.  The  prisoner  was  seen  on  the  stair  near  the  house 
putting  the  stolen  articles  into  his  pockets;  two  days  afterwards  lie 
was  apprehended  with  the  property  in  his  possession ;  and  the  wit- 
nesses saw  and  identified  the  articles  in  the  police  office  in  presence 
of  the  apprehending  ofiicer.  By  an  oversight  the  articles  were  not 
libelled  on  as  productions,  and  therefore,  though  in  Court,  could  not 


TECHNICAL  OBJECTIONS  AND  ESCAPES  FROM  JUSTICE.         633 

be  prodnced  to  the  witnesses.  The  prosecutor,  however,  pleaded  that 
the  identification  of  the  articles  had  been  safficientlj  established, 
and  that  the  case  was  proved.  Lord  Adam  held  that  it  was  not 
safBcient  to  prove  that  the  articles  had  been  identified,  but  that  it 
was  necessary  they  should  be  produced  and  identified  in  presence 
of  the  jury,  and,  as  it  was  incompetent  to  do  so  without  notice  to 
the  prisoner,  he  recommended  the  Advocate-Depute  to  withdraw 
the  charge,  which  was  accordingly  d6ne,  the  prisoner  being  allowed 
to  leave  the  bar.  In  the  case  of  Sarah  Anderson  or  Fraser  and 
Jccmes  FroMT  (1  Irvine  1),  tried  for  murder  at  Inverness  in 
1852,  an  objection  to  a  production  led  to  a  sad  failure  of  justice. 
In  the  course  of  the  trial  the  prosecutor  proposed  to  put  in  evidence 
a  production  which  was  described  in  the  indictment  as  ''  a  sealed 
paper  wrapper,  or  other  piece  of  paper,  containing  a  small  quantity 
of  powder/*  The  late  Sheriff  Logan,  counsel  for  the  panels, 
objected  to  the  production  because  it  did  not  answer  the  descrip- 
tion in  the  indictment,  inasmuch  as  it  was  not  sealed.  It  appeared 
that  the  seals  which  were  originally  affixed  to  the  packet  were 
entire,  but  that  the  paper  had  been  cut  to  admit  of  tne  contents 
(arsenic)  being  examined.  Lords  Oockbum  and  Ivory,  who  tried 
the  case,  admitted  the  production,  reserving  the  objection  for 
future  disposal,  and  directed  the  trial  to  proceed.  The  prisoners 
were  convicted,  whereon  the  case  was  certified  to  the  High  Court 
for  discussion  of  the  objection ;  hut,  as  will  be  shown  in  a  subse- 
quent paper,  the  prisonei*s  escaped  from  punishment  because  of  an 
unfortunate  clerical  omission  in  the  record,  which  prevented  the 
Court  from  taking  up  the  certification.  This  admission  of  the 
production  under  the  above  reservation  was  a  novelty  in  our 
practice,  though  such  procedure  is  well  established  in  England, 
and  it  may  be  doubted  whether  the  High  Court  would  have  entered 
on  a  consideration  of  the  point,  even  if  the  difficulty  in  the  matter 
of  the  record  had  been  overcome.  If  the  objection  to  the  packet 
had  been  stated,  as  it  might  have  been,  before  the  jury  were  sworn, 
the  case  could  have  been  disposed  of  on  grounds  more  consistent 
with  the  interests  of  justice.  Such  an  objection  is  open  to  be 
repeated,  though  in  various  subsequent  cases — Kerr  and  others 
(2  Irvine  608),  Alexander  Scott  (3  Irvine  389)— the  Court  has 
ruled  that  objections  to  productions,  on  the  ground  that  they  have 
not  been  lodged  in  sufficient  time  in  the  hands  of  the  Clerk  of  Court, 
cannot  be  listened  to  after  the  case  is  irrevocably  perilled  by  being 
placed  in  the  hands  of  the  jury. 

Various  objections  have  occurred  in  our  practice  on  account  of 
irregularities  connected  with  the  Assize,  founded  on  the  Acts 
1687,  cap.  91  and  92,  which  were  passed  for  the  purpose  of  check- 
ing corrupt  practices  prevalent  in  the  time  of  James  VI.,  of 
soliciting  and  menacing  the  Assize  in  cases  of  treason.  While  the 
first  statute  enjoined  that  all  probation  should  be  led  in  presence 
of  the  party  accused,  the  second  enacted  that,  as  soon  as  the  evi- 
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dence  "was  led,  the  Assize  should  be  enclosed  and  kept  apart  from 
commnnication  with  every  one  till  they  were  fully  agreed  on  their 
verdict ;  and  it  was  declared  that  if  anv  of  the  accusers  or  others 
transgressed  the  Act  by  repairing  to  or  speaking  to  the  Assize,  the 
parties  accused  should  be  pronounced  innocent  of  the  matter  laid 
to  their  charge,  whether  treason  or  any  other  crime,  the  Assizers 
themselves  being  authorized  thus  to  acquit.  It  is  remarkable  that 
no  instance  is  to  be  found  in  the  books  where  the  jniy  exercised 
this  power,  which  appears  to  have  been  adopted  by  the  Court. 
The  case  oiJohn  SaTvderson^  1739,  is  an  illustration  of  the  operation 
of  the  Act.  Having  been  convicted  of  theft  before  the  Sheriff  of 
the  county  of  Peebles,  he  offered  a  suspension,  on  the  ground  that 
while  the  jury  were  enclosed  several  persons  were  in  the  room 
with  them,  and  had  access  to  speak  to  them.  Proof  having  been 
allowed,  the  Court  found  that  after  the  jury  were  enclosed  one  of 
them  came  out  of  the  room  and  conversed  with  some  person ;  and 
that  during  the  said  time  one  of  the  sheriff-officers  entered  the 
room  at  di&rent  times ;  and  the  verdict  was  thereon  declared  null, 
and  the  sentence  following  thereon  suspended  mn/pliciter  (Mac^ 
laurin's  Cases,  No.  46).  It  does  not  appear  who  the  person  was 
with  whom  the  juryman  convened,  or  what  was  the  object  of  the 
officer  in  entering  the  room ;  there  was  no  allegation  that  any 
undue  influence  had  been  used  against  the  prisoner.  In  the  case 
of  Maccallum  and  MensAeSj  Perth,  1800  (2  Hume  421),  after  the 
Assize  was  ordered  to  enclose,  one  of  their  number  left  the  Court- 
house,  and  was  found  shortly  afterwards  in  his  own  house  in  the 
city.  He  returned  to  Court,  and  was  enclosed  with  the  other 
jurors,  a  verdict  of  Guilty  being  returned  against  both  prisoners. 
After  objection  and  debate,  the  verdict  was  set  aside  on  account 
of  undue  and  unnecessary  delay  to  enclose  on  the  part  of  the  jury, 
in  violation  of  the  Act  1587,  cap.  92.  In  the  case  of  Thomson 
and  NeHsoUy  1806  (2  Hume  4^2),  aFter  the  Assize  had  been  ordered 
to  enclose,  one  of  their  number,  who  had  become  unwell,  left  the 
Court-house,  and  went  to  a  neighbouring  tavern,  where  he  had 
some  refreshment.  He  had  no  conversation  with  any  one  about 
the  case,  and  his  absence  was  not  more  than  from  fifteen  to  twenty 
minutes.  He  thereafter  returned  to  Court,  was  enclosed  with  the 
other  jurors,  and  after  deliberation,  a  verdict  of  Guilty  was  returned. 
In  arrest  of  judgment  the  irregularity  of  the  juror  was  advised 
on  informations,  when  the  Court  held  that,  as  the  fact  happened 
before  enclosure,  the  statute  did  not  apply,  and  that,  at  common 
law,  the  circumstances  were  not  sufficient  to  annul  the  verdict. 
The  prisoners  had  sentence  of  death  accordingly ;  but  as  two  of 
the  judges  dissented  from  the  interlocutor,  and  were  of  opinion 
that  the  Act  applied  before  enclosure,  the  prisoners  received  a 
pardon  under  condition  of  transportation.  A  few  years  ago  an 
irregularity  occurred  in  one  of  our  northern  Sheriff  Courts,  which 
resulted  in  the  acquittal  of  the  prisoner  under  trial.    After  the 
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evidence  had  been  led,  the  jary  resolved  to  retire  and  consider 
their  verdict.  One  of  their  number  passed  out  of  the  Court-house 
unobserved,  and  his  absence  was  not  remarked  till  the  other  four- 
teen jurymen  had  re-entered  the  Court,  after  their  deliberations, 
to  return  their  verdict.  The  missing  juror  was  discovered  in  the 
city,  and  brought  to  Court  half-an-hour  afterwards.  He  explained 
that  he  had  intimated  his  opinion  of  tlie  case  to  the  foreman  of 
the  jury,  and  that  he  thereupon  left  the  Court,  supposing  his 
duties  to  be  at  an  end.  The  Sheriff  would  not  allow  him  to 
re-enter  the  box,  and  as  no  verdict  could  be  returned  from  less 
than  fifteen  jurymen,  the  prisoner  was  dismissed  from  the  bar. 
In  a  recent  trial  before  the  Circuit  Court  of  Justiciary  at  Perth, 
a  slight  irregularity  occurred  which  threatened  to  render  the  pro- 
ceedings abortive.  During  the  course  of  the  trial  one  of  the 
jurymen  slipped  out,  and  his  absence  was  not  discovered  till  some 
one  called  the  attention  of  the  Clerk  of  Court  to  the  fact  that 
only  fourteen  jurymen  were  in  the  box.  The  further  hearing  of 
the  case  was  stopped,  and  the  macer  and  officers  of  Court  were 
summoned  by  the  judge  to  answer  for  the  disappearance  of  the 
juryman.  None  of  them  had  seen  the  gentleman  leave  his  seat, 
which  was  close  to  the  door,  and  he  made  his  exit  so  quietly  as  not 
to  attract  observation.  Search  was  immediately  made,  and  one  of 
the  officers  found  him  retracing  his  steps  to  the  Court-house  in 
the  hope  of  being  able  to  retake  his  seat  without  observation. 
His  explanation  was  that  he  had  been  taken  suddenly  ill,  and  that 
he  went  out  to  get  something  to  restore  him.  After  a  reprimand 
from  the  bench  ne  resumed  nis  seat  in  the  box,  and  orders  were 
given  that  the  door  of  the  Court-house  should  be  kept  locked. 

The  provisions  of  the  Act  1587,  cap.  92,  as  to  the  enclosure  of 
the  jury,  were  held  in  practice  to  apply  not  only  where  evidence 
was  led  in  support  of  the  prosecution  but  also  to  cases  in  which 
pleas  of  Guilty  were  tendered ;  and  consequently  a  verdict  of  G  uilty 
proceeding  on  a  prisoner's  plea  was  bad,  unless  the  jury  went 
through  the  fruitless  formality  of  retiring  and  deliberating  thereon. 
At  the  Circuit  Court,  Jedburgh,  1777,  William  Wood  (2  Hume 
427)  was  brought  to  trial  for  theft,  and  pleaded  guilty  to  the 
charge.  By  a  strange  mistake  in  all  concerned,  instead  of  enclos- 
ing to  consider  and  return  their  verdict,  the  Assize  continued  their 
sitting  in  presence  of  the  judge,  prosecutor,  counsel,  and  audience 
in  open  Court.  They  even  conversed  with  the  judge  respecting 
the  choice  of  their  chancellor,  and  after  drawing  out,  and  before 
signing  their  verdict,  they  handed  it  to  the  Advocate-Depute  for 
his  inspection.  Sentence  of  transportation  passed  on  the  verdict ; 
but  the  statute  was  held  to  have  been  plainly  infringed,  both  in 
tlie  omission  to  enclose  and  tlie  intercourse  held  with  the  accuser, — 
the  prisoner's  confession  of  guilt  being  considered  of  no  conse- 
quence :  and  the  result  was  that  a  free  pardon  was  granted  by 
the  Crown.     This  antiquated  practice  continued  till  1814,  when 
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the  Act  54  Geo.  III.  cap.  67,  sec.  1,  dispensed  with  the  necessity 
of  the  jury  retiring  when  they  were  unanimotis  in  their  verdict, 
as  they  necessarily  were  when  prisoners  admitted  their  guilt;  and 
in  1828,  by  the  Act  9  Geo.  IV.  cap.  29,  sec.  14,  the  unnecessary 
formality  of  receiving  the  prisoner's  plea  of  Guilty  through  the 
medium  of  the  Assize  was  dispensed  with. 

In  our  early  practice  it  seems  to  have  been  considered  necessary 
that  every  trial  should  be  finished  at  a  single  sitting,  however  pro- 
tracted, and  that  no  adjournment  was  competent.  Speaking  of 
the  expediency  which  might  be  urged  for  adjournments  in  lengthy 
cases,  Baron  Hume,  who  defends  every  part  of  Scotch  practice, 
says  that  any  such  indulgence  is  of  bad  example  and  founded  on 
considerations  of  convenience  rather  than  necessity  (2  Hume  417). 
But  in  contrast  to  the  dictum  of  the  learned  commentator,  at  least 
two  cases  are  to  be  found  before  the  date  of  his  work  where 
adjournments  did  take  place  in  circumstances  of  very  apparent 
necessity.  The  first  is  the  famous  case  of  Frowst  Stewart  of 
Edinburgh,  tried  before  the  High  Court  in  1747,  for  neglect  of 
duty  in  connection  with  the  Reoellion  of  1745.  Having  sat  for 
upwards  of  forty  hours  continuously,  and  the  case  being  then  not 
nearly  finished,  the  exhausted  jurymen  pleaded  that  certain  of 
their  number  could  not  hold  out  longer  without  relief,  and  that 
they  could  not  imagine  it  to  be  the  intention  of  the  prosecutor 
or  panel  to  kill  or  destroy  them,  which  would  be  the  resalt 
unless  there  was  an  adjournment.  The  consent  of  the  panel 
was  considered  necessary  before  the  adjournment  was  ven- 
tured on,  the  diet  being  continued  till  the  following  day, 
the  jurors  being  allowed  to  separate  and  return  to  their 
homes  on  each  binding  himself  to  appear  at  the  adjourned 
diet  under  a  penalty  of  £500.  In  the  subsequent  case  of 
Colonel  APKenzie  and  others,  tried  for  murder  in  1803,  an  adjourn- 
ment took  place  at  two  o'clock  morning  of  the  second  day  of 
the  trial,  after  one  of  the  jurymen  had  become  unwell  from  long 
confinement — the  conditions  of  adjournment  being  similar  to  those 
observed  in  Provost  Stevxirfs  case.  In  the  intermediate  case  of 
Janet  Ronaldy  1763  (Maclaurin,  No.  72),  where  an  adjournment 
took  place  under  special  circumstances,  the  procedure  was  held 
erroneous,  and  led  to  the  acquittal  of  the  prisoner.  The  charge 
was  administering  poison  to  her  sister  with  intent  to  murder  her : 
the  trial  was  before  the  Circuit  Court,  Perth.  After  the  evi- 
dence was  led,  and  while  the  prosecutor  was  addressing  the  jury, 
one  of  their  number  became  suddenly  unwell,  a  circumstance 
which  had  not  occurred  in  any  previously  recorded  case  in  Scot- 
land, and  the  case  was  stopped.  Medical  assistance  was  procured, 
but  it  was  found  that  the  sick  man  was  too  ill  to  resume  his 
duty.  The  Court  thereon  adjourned  the  diet  till  next  day,  and 
allowed  the  jury  to  separate  till  that  time,  as  had  been  done  in 
the  case  of  Provost  Stewart,  and  was  done  in  the  subsequent  case 
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of  Colond  MKenzie  and  others — there  being,  however,  no  consent 
of  the  prisoner  recorded,  as  in  those  cases.  The  case  was  called 
on  the  following  day,  when  the  jurors,  including  the  one  who  had 
taken  ill,  and  who  had  recovered,  appeared,  and  the  prosecutor 
moved  that  the  trial  be  proceeded  with.  This  was  objected  to  by 
the  prisoner's  counsel,  on  the  ground  afterward  stated,  but  the 
Court  ordered  the  trial  to  proceed,  reserving  consideration  of  the 
objection  till  the  verdict  should  be  returned.  The  interrupted 
speech  of  the  prosecutor  was  resumed  and  the  case  was  proceeded 
with,  until  the  jury  unanimously  found  the  prisoner  guilty  as 
libelled.  The  Court  then  certified  the  case  to  the  High  Court, 
and  informations  were  ordered  on  the  objection.  For  the  prisoner 
it  was  argued  that  no  adjournment  of  a  criminal  trial  was  com- 
petent, but  that  the  same  must  be  brought  to  a  conclusion  at  one 
sederunt :  that  it  was  wrong  to  allow  the  jury  to  separate,  and 
against  the  provisions  of  the  Act  1587,  cap.  92:  it  was  not 
alleged  or  believed  that  any  undue  influence  had  been  used  with 
the  jniy,  but  there  was  opportunity  and  possibility  of  such  influ- 
ence being  used  :  that  all  things  were  to  be  presumed  in  favour  of 
the  prisoner,  and  that  she  was  entitled  to  the  benefit  of  the 
accident  which  had  occurred.  For  the  prosecution  it  was  argued 
that  the  statute  did  not  apply  until  after  the  jury  were  enclosed  : 
that  supposing  it  did  appl}%  it  merely  guarded  against  wilful  trans- 
gression, and  that  no  statute  ever  enacted  against  a  case  of  necessity, 
such  as  had  occurred,  and  which  no  human  prudence  could  have 
prevented :  that  if  the  jury  had  dispersed  of  their  own  motive 
there  might  have  been  reason  for  annulling  the  verdict,  but  they 
had  been  regularly  dismissed  by  an  act  of  Court.  The  Court 
held  that  the  trial  ought  not  to  have  been  adjourned,  but  that  the 
jury  should  have  been  finally  discharged,  and  the  prisoner  sub- 
jected to  a  new  trial  by  a  fresh  jury :  the  proceedings  were 
accordingly  found  null  and  void,  and  the  panel  was  dismissed 
simpliciter  from  the  bar. 

In  modem  practice,  as  exemplified  in  the  lengthened  trials  of 
the  Glasgow  Cotton  Spinners,  Madeline  Smith,  Dr.  Pritchard, 
the  City  of  Glasgow  I3ank  Directors,  and  others,  adjournments 
are  necessarily  made  as  parts  of  ordinary  procedure,  the  consent 
of  the  panel  not  being  considered  indispensable.  The  jurors  are 
not,  however,  permitted  to  separate  for  the  night,  but  are,  much 
to  their  inconvenience,  secluded  in  some  hotel  under  charge  of 
the  macer  of  Court  and  other  officers,  who  are  duly  sworn  to 

frevent  all  communication  with  them  on  the  subject  of  the  trial, 
rregularities,  which  do  not  always  become  public,  sometimes 
occur  in  carrying  out  this  arrangement.  In  the  case  of  Peter 
Luke,  Dundee,  1866  (5  Irvine  293\  one  of  the  jurymen  managed 
to  escape  from,  or  was  permittea  to  leave  the  custody  of,  the 
macer  on  the  first  night  of  the  adjournment,  and  was  absent  till 
the  following  morning,  when  he  contrived  to  put  in  appearance 
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after  his  fourteen  fellow -jurors  had  taken  their  places  in  the 
Vox  immediately  before  the  resumption  of  the  case.  The  trial 
having  proceeded  and  resulted  in  a  verdict  of  Guilty,  the  panel's 
counsel  urged  the  above  irregularity  in  arrest  of  judgment.  If 
taken  earlier  the  result  might  have  been  serious,  but  the  Court 
simply  disposed  of  the  objection  by  holding  it  to  be  too  late. 
The  subsequent  case  of  James  M}Grath  and  others^  tried  before  the 
Sheriff  of  Peeblesshire,  1869  (1  Couper  260),  had  a  different 
termination.  In  that  case  there  was  no  irregularity  on  the  part 
of  the  jury,  who  were  duly  secluded  under  charge  of  the  chief 
constable  and  others:  there  was  no  defect  in  suhdantialilnig ; 
but  there  was  a  defect  in  form,  inasmuch  as  in  the  interlocutor 
adjourning  the  trial,  there  was  no  direction  for  the  seclusion  of 
the  jury ;  the  conviction  was  accordingly  set  aside  by  the  High 
Court. 

In  England  the  practice  as  to  discharging  luries  has  fluctuated 
considerably.  Sometimes  the  jury  has  been  neld  to  be  improperly 
discharged,  as  in  the  case  of  Wade  (1  Moo.  C.  C.  86),  charged  with 
rape.  The  prosecutrix,  when  she  came  to  be  sworn,  appearing  to 
be  ignorant  of  the  nature  of  an  oath,  the  judge  discharged  the 
juiy  in  order  that  she  might  be  instructed  (a  proceeding  unknown 
in  Scotch  practice) ;  but  a  majority  of  the  supreme  judges  were 
of  opinion  that  the  discharge  was  wrong,  and  that  the  prisoner 
ought  to  have  been  acquitted,  in  consequence  of  which  a  free 
pardon  was  granted.    In  other  cases  the  discharge  has  been  held 

1)roper,  as  where  one  of  the  jurors,  in  the  course  of  a  trial,  withont 
eave,  left  the  jury-box  and  Court — a  fresh  jury  being  empanelled 
for  the  trial  of  the  prisoner,— case  of  Ward  (10  Cox  673), — a 
procedure  which,  according  to  existing  authorities,  would  be 
incompetent  under  our  practice,  and  lead  to  the  acquittal  of  the 
prisoner.  It  was  also  held  in  the  elaborately  argued  case  of 
Charlesworth  (31  L.  J.  M.  C.  25),  that  the  discharge  of  the  jury, 
in  consequence  of  a  witness  having  refused  to  give  evidence,  was 
no  bar  to  a  subsequent  trial,  although  in  Scotland  such  a  discharge 
would  probably  prove  fatal  to  the  prosecution.  Where  one  of  the 
jurors  becomes  so  unwell  during  the  trial  as  to  be  unable  to 
discharge  his  duty,  the  remaining  jury  may  be  discharged,  and  the 
prisoner  put  on  trial  before  a  fresh  jury — as  in  our  practice — or  a 
new  juror  may  be  added  to  the  eleven,  and  the  prisoner  tried  by 
them  (Roscoe  182).  In  capital  cases,  where  the  trial  cannot  be 
concluded  in  one  day,  the  practice  is  to  keep  the  jury  together, 
that  they  may  have  no  communication  except  with  each  other; 
while  in  cases  of  misdemeanour  the  practice  has  been  to  allow  the 
jury  to  separate  (Roscoe  221).  In  the  Irish  case  of  Conway  and 
Lynchy  referred  to  in  the  case  of  Charlesworth  above  mentioned,  it 
was  observed  from  the  bench  that  the  Courts  had  for  many  years 
exercised  a  discretionary  power  of  allowing  the  jury  to  separate 
and  return  for  the  night  to  their  respective  homes ;  and  the  words 
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of  Lord  Tenterden  in  a  previous  case  were  quoted  with  approba- 
tion : — "  It  seems  to  me  that  the  law  has  vested  in  the  judge  a 
discretion  of  saying  whether  or  not,  in  any  particular  case,  it  may 
be  allowed  to  a  jury  to  go  to  their  homes  during  a  necessary 
adjournment  throughout  the  night."  In  the  celebrated  case  of 
the  Tichbome  Claimant,  occupying  one  hundred  and  eighty-eight 
days,  with  an  adjournment  of  three  monthe^  there  was  no  room  for 
discretion  as  to  separation  of  the  jury?  they  were  necessarily 
allowed  to  go  home  at  the  conclusion  of  each  day's  proceedings. 

The  swearing  of  the  jury  is  an  indispensable  formality  in  all 
criminal  trials,  and  it  is  difficult  to  imagine  this  ceremony  being 
overlooked  in  any  case.  Such  an  omission,  h<^wever,  in  regard  to 
some  of  the  jury,  occurred  in  the  case  of  James  Hannah^  1809, 
tried  at  Glasgow  for  robbery  (2  Hume  316)»  The  names  of  the 
Assizers  and  the  statement  that  they  were  sworn  were  duly  entered 
in  the  record,  without  exception  being  taken  thereto.  After  the 
prisoner  was  found  guilty,  an  objection  was  urged  in  arrest  of 
sentence  that  five  of  the  Assize  had  not  been  sworn.  The  point 
was  certified  to  the  High  Court,  evidence  being  taken  in  the 
meantime  to  ascertain  the  fact,  which  was  established  by  deposi- 
tions of  several  of  the  unsworn  jurymen.  The  Court  held  that 
the  objection  was  inadmissible,  and  that  the  record  could  not  be 
impeached  ex  intervcUlo ;  but  the  prisoner  had  the  benefit  of  the 
accident,  and  received  a  free  pardon. 

A  mistake  in  the  record  of  Court  in  naming  the  Assize  has 
sometimes  led  to  the  acquittal  of  the  prisoner,  as  in  the  case  of 
Thomas  Middlemis,  1816  (2  Hume  316),  tried  at  the  Spring 
Circuit,  Jedburgh.  Among  the  forty-five  Assizers  summoned  for 
the  trial,  and  accurately  set  forth  both  in  the  principal  indictment 
and  service-copy,  was  "  Andrew  Dickson,  younger  of  Houaebyres," 
and  this  gentleman  was  balloted  as  one  of  the  fifteen  for  the  trial 
of  the  prisoner.  The  Clerk  of  Court,  per  incuriam,  entered  the 
name  as  ^^  Henry  Dickson,  younger  of  Housebyres,'^  a  mistake 
which  was  not  noticed  till  after  a  verdict  had  been  returned 
finding  the  panel  guilty,  and  the  Assize  had  been  dismissed.  The 
objection  was  then  stated,  in  arrest  of  judgment,  that  a  person  had 
served  unwarrantably  on  the  Assize ;  and  the  case  having  been 
certified  to  the  High  Court,  the  objection  was  held  incurable  and 
fatal;  the  veracity  of  the  record  containing  the  clerical  error 
could  not  be  called  in  questioa  As  a  corollary  of  this  decision,  it 
seems  to  follow  that  if  a  person  not  in  the  list  of  Assize  should 
personate  an  absent  juryman,  and  sit  on  the  trial,  the  verdict 
could  not  be  challenged  if  the  record  was  ex  faxAe  correct,  and 
contained  the  name  of  the  juror  personated. 

In  English  practice  it  would  appear  that  such  a  mistake  as  the 
above  would  have  no  prejudicial  effect  on  the  prosecution,  since 
various  cases  are  to  be  found  where  even  a  person,  not  balloted, 
improperly  served  on  the  jury,  without  the  verdict  being  disturbed. 
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In  the  case  of  HUl  against  Totes  (East  12-229),  where  a  son  of  a 
jaryman  answered  for  his  father,  and  served  on  the  trial,  it  was 
held  no  sufScient  ground  for  setting  aside  the  verdict  as  for  mis- 
trial. Lord  EUenboroagh,  C.  J.,  said  it  was  a  matter  of  discretion 
to  grant  or  refuse  a  new  trial,  and  as  no  injustice  had  been  done, 
the  Court  would  not  interfere.  That  was  a  civil  case,  but  the 
same  rule  applies  to  criminal  cases :  such  an  objection  has  been 
repelled  in  cases  of  capital  felony.  In  the  above  case  Lord 
Ellenborongh  referred  to  a  case  of  forgery  tried  at  Newcastle  in 
1783,  where  one  juryman,  Robert  Curry,  answered  for  another, 
Joseph  Curry,  and  sensed  on  the  trial ;  but  the  judges  would  not 
interfere,  holding  that  the  matter  amounted  to  a  mere  misnomer, 
that  it  was  but  a  cause  of  challenge,  and  that,  after  judgment,  it 
could  not  be  assigned  as  error.  In  the  case  of  MeUor,  1858  (27 
L.  J.  M.  C,  page  121),  tried  for  murder  at  Liverpool,  the  name  of 
Joseph  Henrv  Thorne  was  called  for  the  jury  panel,  when  William 
Thorniley,  wfio  was  also  on  the  jury  panel,  by  mistake  answered 
to  the  name,  went  into  the  jury-box,  and  not  being  cballenged, 
was  duly  sworn.  The  trial  proceeded,  and  resulted  in  conviction, 
on  which  the  prisoner  had  sentence  of  death.  The  mistake  was 
not  discovered  till  the  following  day.  It  was  held  by  a  majority 
of  the  Court  of  Criminal  Appeal  that  the  conviction  ou^ht  not  to 
be  set  aside ;  while  the  minority  thought  that  a  new  tnal  should 
be  directed. 

W.  B.  D. 
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The  fatal  accident  which  terminated  the  life  of  James  II.,  while 
it  did  not  disturb  the  progress  of  warlike  operations  against  the 
English,  encouraged  those  of  the  barons  who  had  come  to  prefer 
their  own  licence  to  their  country's  weal ;  and  especially,  the 
rebellious  outbreak  in  the  north,  headed  by  the  Lord  of  the  Isles, 
Earl  of  Ross,  put  an  end  for  a  time  to  all  administration  of  justice, 
and  indeed  to  all  security  for  life  and  property.  The  district 
around  Inverness  in  1465  yielded  no  revenue,  *'  propter  vastitatem 
.  .  .  per  incendium  comitis  de  Roos,'*  and  the  ust  of  his  ravages 
in  the  Exchequer  Rolls  is  a  long  one.  Somewhere  about  1461,  the 
king's  and  aueen  mother's  households  were  separated ;  and  to  this 
fact  probably  we  owe  a  reference  to  what  seems  the  first  trace  of 
a  Lord  Advocate  in  Scotland.  The  actual  words  of  the  record  are 
worth  quotation :  ^'  Et  per  solucionem  factam  magistro  Gilberto 
Heryng,  advocato  domine  regine  venienti  de  Edinburgh  versus 
Faucland  pro  placito  de  Soltre  vicesimo  Februarii,  sub  dicto 
periculo  xvs."     The  **  Soltre "  mentioned  is  evidently  the  new 


ORIGIN  AND  HISTORY  OF  THE  HIGH  COURT  OF  JUSTICIARY.       641 

foundation  of  the  hospital  of  Soutra,  as  to  which  probably  the 
queen  would  take  the  opinion  of  counsel ;  but  beyond  this  solitary 
reference,  nothing  is  known  of  Gilbert  Heryng,  though  it  is  perhaps 
a  fair  conclusion  that  such  an  o£Scer  as  '*  Advocate  to  the  Queen  " 
would  not  have  been  appointed,  at  least  in  the  first  instance,  merely 
to  a  princess  acting  as  regent,  if  there  had  not  been  a  precedent  of 
some  kind  during  the  lifetime  of  James  II.  The  same  account 
gives  us  Thomas  Laing  as  ''  placitator,"  which  has  been  considered 
as  equivalent  to  pleader  or  legal  adviser ;  and  two  years  later  we 
find  Thomas  Thomson  receiving  his  fee  as  **  causidicus." 

As  for  the  Sheriffs  during  this  reign,  we  find,  in  1462,  Patrick, 
Lord  Graham  at  Perth,  Andrew  Agnew  in  Wigtownshire,  and 
William  Edmondstone,  of  Duntreath,  steward  of  Kirkcudbright, 
succeeded  in  the  following  year  by  John  Kennedy  of  Blairquhan, 
and,  not  later  than  1468,  by  Humphir  Colquhoun.  Queen  Mary 
of  Gueldres,  widow  of  James  IL,  died  in  1463,  and  Andrew,  Lord 
Avondale,  whom  we  know  to  have  been  Justiciar  in  1458,  is 
mentioned,  presumably  before  her  death,  as  still  holding  that 
office  "ex  parte  domine  regine."  The  duties  of  Justice-Clerk 
were  performed  in  the  same  year  at  Linlithgow  by  certainly  more 
than  one  officer,  as  the  plural  is  used  in  the  accounts.  ''Thomas 
Clerc  "  was  the  name  of  one  of  them. 

"  Gilbert,  Lord  Kennedy,  Lord  Justiciar,"  it  is  proved  by  the 
Bothes  papers,  was  present  with  James  III.  on  the  15th  October 
1464,  when  George,  Earl  of  Bothes,  appeared  to  answer  **  for  the 
traitorous  counterfeiting  of  a  letter  ot  acquittance  under  the  seal 
of  the  deceased  King  James  the  Second  for  the  sum  of  200 
merks."  The  Clerk  of  Court  seems  to  have  pressed  the  charge 
fone,  in  fact,  of  forgery)  very  heavily  against  the  Earl ;  but  he 
denying  "  the  said  crime,  and  lese  Majesty  "  took  the  attitude  of 
wholly  submitting  him  to  'Hhe  verdict  of  the  Assize  of  the 
Lords"  there  named,  seventeen  in  number.  The  narrative  tells 
us  how  the  Assize  of  Lords  (some  of  them,  by  the  way,  not  titled) 
heard  the  accusation  and  then  withdrew  to  consider  their  verdict, 
which  was  in  favour  of  the  Earl's  innocence.  The  fact  of  such  a 
charge  being  brought  seems  to  show  how  little  the  king's  signa- 
ture was  familiar  to  those  even  who  had  constant  access  to  his 
person,  as  surely  there  could  not  otherwise  have  been  such  doubts 
raised  within  four  years  of  his  death. 

Another  reference  in  1466  is  interestmg  in  connection  with  the 
same  office :  **  Pro  expensis  clerici  justiciarie  capientis  indictamenta 
apud  Dunbar."  In  1465,  Sir  John  Carlile  of  Torthorwald  was 
Justiciar  of  the  Duke  of  Albany,  Lord  of  Aunandale,  while  in 
the  preceding  year  we  find  notices  of  a  Sheriff  of  Dumfries  in  the 
person  of  Sir  Bobert  Crichton  of  Sanquhar,  to  whom  and  his  heirs 
male  the  office  of  Sheriff  had  been  granted  by  James  II.  in 
November  1452.  In  Fife,  Alexander  Kennedy  is  similarly  men- 
tioned as  Sheriff.    Alexander  Ogilvie  of  Auchterhouse,  and  Colin, 
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Earl  of  Argyle,  were  respectively  Sheriffs  of  Forfar  and  Argyle 
in  1468,  and  tiie  former  was  still  rendering  his  accounts  in  that 
capacity  in  1471. 

By  the  marriage  of  King  James  III.  the  realm  of  Scotland  was 
made  complete,  and  the  last  shred  of  the  dominion  of  the  hardy 
Norseman  in  the  British  Isles  passed  away.  On  the  8th  of 
September  1468,  Christian  I.,  king  of  Denmark,  Sweden,  and 
Norway,  pledged  to  the  Scottish  king  in  the  marriage-contract  of 
his  daughter  Margaret  the  island  groups  of  Orkney  and  Shetland 
(Zetland)  for  a  trifle  over  £24,000 ;  and  at  the  same  time  the 
"  annual  of  Norway,"  a  payment  made  for  the  Western  Islands 
(Hebrides)  and  Man,  was  abolished  for  ever.  The  impignoration 
of  these  islands  by  King  Christian,  whatever  may  have  been  the 
original  provisions  for  redemption,  has  long  ago  become  a  final  trans- 
fer,althoug)i  theScottish  Parliament  inl567still  formally  recognised 
the  ancient  laws  of  the  insular  people,  and  the  plenipotentiaries  of 
all  Europe  at  Breda  in  the  seventeenth  century  bore  witness  to 
the  fact  that  then,  in  1668,  the  right  of  redemption  had  not 
prescribed  by  lapse  of  time  or  non-use.  Looked  at,  however,  in 
the  light  of  subsequent  history,  we  may  fairly  regard  that  man-iage- 
contract  of  1468  as  the  transfer  of  Orkney  and  Zetland  to  the 
Scottish  Crown.  The  islands  came  to  us  with  all  their  ancient 
laws  and  customs,  handed  down  by  the  Northmen  during  a  varied 
and  stormy  history  of  nigh  six  hundred  years.  We  shall  endeavour 
to  trace  in  a  few  sentences  the  stoiy  o^  the  Jarls  who  represented 
at  once  the  Justiciar  and  the  Sheriff  from  the  days  of  Rognvald  of 
MoBre,  the  first  of  them,  who  in  895  received  his  Jarldom  from 
Harald  Harfagr.  This  founder  of  the  line  of  Noi-ui-egian  Jarls 
was  the  father  of  Rollo,  Duke  of  Normandy,  and  ancestor  of  the 
Royal  Family  of  England.  Nine  generations  of  his  race  ruled 
over  united  (Jrkney  and  Zetland,  enjoying  the  only  hereditary  title 
recognised  in  a  Norwegian  subject,  possessing  supreme  powers  of 
criminal  and  all  other  jurisdictions,  though  from  time  to  time 
made  to  feel  the  power  of  the  sovereign  prince.  Thus  in  995 
King  Olaf  compelled  Sigurd  Jarl  and  all  his  men  to  submit  to 
baptism,  and  by  this  ready  process  converted  the  islands  to 
Christianity.  Again,  Thorfinn  Jarl  was  obliged  to  acknowledge 
himself  "  liegeman  "  of  the  Norse  king  in  1025,  and  the  trade  witli 
the  islands  was  granted  in  1072  as  a  monopoly  to  the  city  of 
Bergen,  then  newly  founded.  The  famed  Magnus  Barefoot  in 
1098  imprisoned  the  Jarl,  and  asserted  his  right  to  resume  the 
title  and  to  restore  it  at  pleasure ;  but  the  ancient  race  was  now 
fast  coming  to  an  end,  and  the  rule  of  Magnus  Jarl,  saint  and 
martyr,  was  followed  by  the  double  sway  of  Erlend  Jarl  and  St. 
Rognvald  (the  founder  of  the  Cathedral  of  St.  Magnus  to  the 
memory  of  his  uncle).  The  two  Jarls  dying  in  1154  and  1158,  a 
new  family  succeeded,  and  through  the  marriage  of  a  Jarl's 
daughter  to  the  Earl  of  Athol,  Harald  of  Athol  became  Jarl  of 
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Orkney,  though  his  rebeHion  against  King  Sverrer,  in  1196, 
cost  him  Zetland,  never  again  united  with  the  Jarldom  of  Orkney. 
John  of  Athol,  second  of  that  line,  died  in  1231,  and  after  a  long- 
disputed  succession,  another  Scottish  house,  that  of  Angus, 
obtained  the  Jarldom,  and  held  it  for  five  generations.  The 
Norwegian  kings  continued,  however,  to  extend  their  prerogative 
as  occasions  such  as  disputed  succession  or  minority  gave  them 
opportunity ;  thus  Hacon  IV.  taxed  the  Jarl  and  the  Odallers  in 
1263,  Hacon  V.  appropriated  the  revenues  during  a  minority  in 
1309,  and  Hacon  Vl.  did  the  same  when,  on  the  failure  of  the 
Stratherne  Jarls  in  1370,  another  question  of  succession  arose. 
The  settlement  of  this  dispute  conferred  the  dignity  of  Jarl  upon 
Henry,  Lord  Sinclair,  Earl  of  Orkney  in  1389 ;  he  was  succeeded 
about  1392  by  another,  Henry  Sinclair,  his  son,  at  whose  death  in 
1418  the  succession  opened  to  his  son,  a  minor.  The  second  Earl 
Henry  had  obtained  no  investiture  of  the  Orkney  earldom  from 
the  ]^ing  of  Non/\'ay,  and  this  doubtless  led  Eric,  the  Pomeranian, 
to  take  advantage  of  the  minority  of  young  Earl  William,  and 
entrust  soon  afterwards  the  government  with  its  plenary  powers 
to  Thomas  Tulloch,  the  bishop,  who  was  thus  appointed  in 
1422.  It  is  probably  an  indication  of  the  growth  and  power  of 
Scottish  influence  in  Orkney  that  a  year  later  David  Meyner  of 
Weims  (Menzies  of  Weem)  succeeded  the  bishop,  who  w^as  himself 
one  of  the  sureties  for  the  new-comer.  Within  four  years,  how- 
ever, the  Justice-Sheriff,  as  he  may  be  styled,  had  by  his  oppressive 
administration  aroused  universal  hatrea,  and  charges  including  a 
list  of  thirty-five  articles  of  accusation  were  laid  before  King  Eric. 
The  result  was  the  restoration  of  the  Bishop  in  1427. 

By  1434  the  boy  Jarl  was  of  full  years,  and  as  he  applied  for  the 
formal  investiture  granted  to  Henry,  his  grandfather,  it  was  con- 
ceded to  him  in  due  form,  so  that  until  1471,  when  he  resigned 
the  ancient  dignity,  he  was  recognised  as  William,  Earl  of  Orkney, 
the  last  of  the  Jarls.  It  was  this  earl  who,  in  1452,  soon  after  the 
murder  of  the  Earl  of  Douglas,  became  Justiciar  of  Scotland  "  by 
south  Forth."  The  Act  of  Parliament  of  11th  May  1471  ratifies 
a  contract  of  excambion  between  King  James  III.  and  William, 
Earl  of  Orkney  and  Caithness,  whereby  the  latter  obtained 
( Kavynniscraig)  Ravenscraig  Castle  and  certain  Crown  lands 
*'  pro  jure  suo  comitatus  Orchadie.*'  The  final  annexation  of 
Orkney  to  the  Crown  took  place  on  20th  February  1472,  and  the 
king  created  Kirkwall  a  royal  burgh,  with  the  right  to  return  a 
member  to  the  Scottish  Parliament,  on  31st  March  1486. 

We  have  now  brought  down  the  general  history  of  these  Islands 
to  the  period  of  their  incorporation  with  Scotland,  and  the  Jarls 
being  themselves  the  High  Justiciars  throughout  the  whole  of  the 
Norwegian  occupation,  it  must  be  remembered  that  practically  a 
list  of  tnese  rulers  would  be  a  list  of  the  justiciars.  As  regards  the 
lower  dignity  of  the  Sheriff,  the  representative  in  Orkney  of  this 
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official  was  termed  the  "  Lawman  "  (*'  Supremus  insulanim  judex 
quern  nomophylacem  appellant,"  as  the  Oppressions  of  Orkney  and 
Zetland  has  it.  He  was  pnid  by  an  assessment  laid  on  for  the 
purpose,  and  termed  the  Forkaup,  and  ultimately,  as  will  be 
seen,  his  office  became  identical  and  synonymous  with  that  of 
the  other  Sheriffs  in  Scotland).  Originally,  as  with  all  these 
northern  nations,  a  meeting  of  the  ^^  communitas "  was  the 
source  of  all  law,  and  alone  possessed  the  prerogative  over  life 
and  limb.  Such  an  assemblage  in  these  islands  was  known 
as  the  Althing.  Over  this  the  "  Lawman  "  officially  presided ; 
he  acted,  as  it  were,  like  the  Speaker  of  the  House,  and  to  him 
was  committed  the  custody  of  that  Common  Seal  (''Signaculum 
Gentis")  which  was  appended  to  all  the  solemn  decrees  of  the  august 
assembly.  The  criminal  law  was  largely  administered  by  means 
of  references  to  the  oath  of  the  accused  person,  and  of  his  com- 
purgators, whilst  an  important  feature  in  its  practical  working  was 
the  recognition  of  pecuniary  compensation  in  cases  of  crime  where 
the  injured  person,  or,  in  the  case  of  a  homicide,  the  relatives  of 
the  deceased,  agreed  to  accept  the  money  offered.  Certain  places 
also  were  recog^sed  as  sanctuaries  where  even  sentenced  criminals 
could  betake  themselves,  and  amongst  these  none  was  more  sacred 
than  the  Thingstod,  or  place  of  public  assembly.  Gradually  con- 
venience seems  to  have  modified  the  "  Althing  "  when  assembled 
for  judicial  purposes  into  the  "  Lawthing,"  a  term  used  of  the 
same  body  acting  as  a  court,  and  no  doubt  this  alteration  was  accom- 
panied by  a  corresponding  one  in  the  position  of  the  ^*  Law- 
man," who  became  more  and  more  of  a  judge.  The  changes  in 
the  adjoining  parts  of  Scotland  would  no  doubt  react  upon  the 
islands,  although  only  to  a  limited  degree  while  they  continued 
under  the  Norwegian  sway. 

In  Zetland,  the  officer  whose  duties  ultimately  led  up  to  the 
establishment  of  the  Sheriffship  in  his  person,  was  termed  the 
Foud.  The  first  Foud  was  appointed  in  1196  by  King  Sverrer 
when  be  took  the  islands  from  the  Jarl  of  Orkney,  and  at  the 
outset  the  Foud's  principal  duty,  like  the  Sherifi'*s  in  Scotland  at 
even  a  later  period,  was  to  collect  the  king's  *'skatt"  or  land 
tax  and  any  royal  fines  and  forfeitures.  He  was  thus  essentially 
an  officer  of  revenue,  but  by  degrees  his  position  altered  and  he 
ultimately  became  subordinate  to  the  ''  Lawman,"  first  of  Bergen, 
then  of  Orkney. 

The  names  of  two  Fouds  of  Zetland  in  the  fifteenth  century 
are  preserved — namely,  John  Sinclair,  1418,  and  Sir  David  Sin- 
clair, 1491 ;  and  it  is  significant  of  the  unwritten  bond  of  union 
between  the  two  insular  groups,  to  find  the  name  of  Sinclair  at 
once  and  so  early  prominent  in  both.  When  these  more  northern 
islands  were  pledged  to  the  Scottish  king,  the  judicial  connec- 
tion with  Norway  was  apparently  not  broken  off,  at  least 
for   a   considerable   time,   since   we   find   the    ''  Lawman**   of 
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Bergen  pronouncing  decrees  affecting  Zetland  in  1485,  or  seven- 
teen years  after  their  transfer;  but  there  is  reason  to  think 
that  even  in  Zetland  the  term  "  Lawman "  was  used  much 
earlier  than  has  been  supposed,  as  we  have  found  a  reference  to 
Svein  Markusson,  lawman  of  Zetland,  in  a  deed  which  dates  back 
to  1405.  In  another  curious  deed,  dating  as  late  as  1567,  we  find 
not  only  the  designation  of  the  judicial  officer,  but  a  reference  to 
the  Foud  of  Faroe,  which  seems  to  point  to  the  close  intercourse  pre- 
served between  the  Danish  and  the  Scottish  Islands,  "  We,  Olaue 
Sinclair  of  Haweray,  chalmerlane  and  heyd  fold  of  Zetland,  and 
Schir  George  Strang,  vicar  of  Nasting  and  official  of  Zetland," 
etc.,  thus  runs  the  narrative,  and  the  document  is  sealed  amongst 
others  by  "  Clauus  Gran,  His  Royal  Majesty's  Foud  in  Faeroe." 

After  the  acquisition  of  the  Earldom  by  the  Crown  in  1471, 
the  Northern  Islanders  had  a  long  period  of  troubled  history,  and 
it  becomes  exceedingly  difficult  to  trace  the  line  of  those  who 
acted  as  Justiciars  and  Sheriffs.  Lord  Sinclair,  the  eldest  son 
of  the  last  Earl  (specially  so  created,  whilst  his  brother  by  a 
second  marriage  became  Earl  of  Caithness),  was  in  1489  appointed 
one  of  the  commissioners  for  collecting  the  king's  rents  in  Orkney 
and  Shetland ;  whilst  in  1501  a  nineteen  years'  lease  of  the  Earl- 
dom at  a  small  rent  was  obtained  bv  the  same  family.  In  1527 
an  unsuccessful  attempt  was  made  oy  the  Sinclairs  to  seize  the 
supreme  power,  but  they  were  utterly  overthrown  by  their  kinsman 
Sir  James  Sinclair,  Governor  of  Kirkwall  Castle,  after  a  battle  in 
which  the  Earl  of  Caithness  and  many  others  fell.  To  be  Sheriff 
of  Orkney  in  those  days  was  a  pretty  serious  matter,  as  poor 
Nicolas  Hall,  "the  Lawman,"  learned  in  1529,  when  an  insurrec- 
tion took  place,  and  the  rebellious  community  of  Orkney  proved 
to  have  as  little  compunction  in  beheading  a  judge  as  their  neigh- 
bours of  Caithness  had  in  roasting  a  Bishop  alive.  An  Orkney 
Bishop,  however,  in  the  person  of  Adam  Reid,  was  ere  long  the 
successor  of  Hall  as  **  Lawman."  These  constant  disturbances 
led  to  the  grant  of  the  islands  in  1530  to  James,  Earl  of 
Murray,  and  his  heirs  male  in  fee ;  but  this  grant  was  revoked, 
and  the  islands  reverted  to  the  Crown.  In  1560,  Bishop  Adam 
Bothweli,  according  to  some  accounts,  was  Lawman,  but  there  is 
reason  to  think  that  if  so,  he  was  subordinate  to  the  Earl  of 
Huntly,  on  whom  the  Regent  Arran  conferred  the  islands  for 
some  thirteen  years,  until  Queen  Maiy,  after  she  came  of  age, 
granted  them  to  Lord  Robert  Stewart,  her  natural  brother,  with 
most  ample  powers,  in  1565.  The  name  of  Gilbert  Balfour  of 
Westray  occurs  in  the  same  year  as  Sheriff,  but  probably  he  was 
only  a  local  deputy ;  at  any  rate,  the  principal  grant  was  recalled  in 
favour  of  the  Earl  of  Bothweli,  created  in  1567  Duke  of  Orkney. 
His  crimes  soon  caused  another  forfeiture,  and  for  some  time  the 
Crown  again  collected  the  rents  and  proceeds  of  the  islands.  Lord 
Robert  Stewart,  however,  revived  his  claim,  and  appears  to  have 
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got  possession,  or  to  have  retained  his  power  in  some  measure  in 
the  islands;  for  the  people  complained  bitterlj  of  him  in  1575» 
and  referred  to  various  acts  of  oppression  in  previous  years. 

The  complaints  made  in  1575  by  the  people  of  Orkney  and 
Zetland  against  Lord  Robert  Stewart,  serve  not  badly  to  illus- 
trate how  far  removed  from  justice  was  the  administration  of 
criminal  law  in  remote  districts  even  so  short  a  time  before  the 
union  of  the  Crowns  of  Scotland  and  England.  We  may  select 
from  a  large  number  of  charges  against  the  oppressor  the 
following : — 

**  In  usurping  the  office  of  Justiciary  but  commission,  he  being 
but  ane  simple  Sheriff,  in  judging  of  persons  of  auld  crimes,  as 
theft,  slaughter,  oppression,  as  he  did  William  Wishart  being  dead 
ane  year  before  his  entres  comdempnit  him  in  effigy  and  con6scat 
his  haill  goods  and  gear,^  etc. — that  is  to  say,  trumping  up  cases 
against  dead  men ;  or  again :  *'  In  usurpation  of  our  Sovereign 
Lorci's  authority,  be  pardoning,  remitting,  forgiving  of  con- 
dempnit  and  convict  persons  for  recent  slaughter,  piracy,  theft, 
and  sic  capital  crimes,"  —  that  is,  letting  the  really  guilty 
escape.  He  also,  it  seems,  gave  ^'  licence  to  men  to  fight  singular 
combats ; "  and  lastly,  he  was  accused  of  having  held  a  court  at 
Scalloway  Banks,  Zetland,  in  June  1574,  under  the  followin<» 
scandalous  circumstances.  Certain  persons  were  accused  and 
convicted  of  having  plundered  a  ship  oriven  to  take  shelter  among 
the  Zetland  Islands  by  stress  of  weather,  and  of  having  taken 
from  her  "  2000  Spanze  Rvallis  or  thereby  with  ane  dozen  boltis 
of  Holland  clayth,  and  then  of  having  forced  the  crew  to  put 
to  sea  '*in  a  great  storm  of  wedder  of  whom  never  word  was 
gotten  thereafter."  The  high-handed  Earl  pardoned  these  ruffians 
'^  after  they  were  holden  twa  hours  at  the  gallows  foot  and  ane 
tow  about  their  neck,"  probably  with  a  view  to  extorting  the 
desired  ransom ;  for  we  learn  that  this  model  Justiciar  received 
as  his  modest  share  of  the  plunder  1000  of  the  **said  ryallis" 
and  "seven  boltis"  of  the  '* Holland  clayth."  The  full  title  of 
the  Sheriff  at  this  time  in  Zetland  seems  to  have  been  "  Sheriff 
of  the  Foudries  of  Zetland,"  and  the  use  of  the  plural  very  pro- 
bably points  to  the  fact  that  various  districts  existed,  separate  we 
think  from  parochial  divisions,  presided  over  by  "  Underfouds," 
who  were  paid  by  a  special  tax  called  *•  Votntel,"  replaced  in  course 
of  time  by  a  feudal  impost  termed  the  **  Balliatus."  Thus  there 
are  mentioned  an  **  Uuderfoude  of  Quhytness,"  or  again  we  read 
of  *'  Henrie  Halcro  in  Southsetter  underfoude  of  Tingwale," 
"  James  Sutherland,  underfoude  of  Fetlair,"  and  "  Johne  of 
Murray,  underfoude  of  Sandsting  and  Aythsting."  At  the 
corresponding  period  James  Irving  of  Saba  was  '*  Lawman  of 
Orkney,"  his  name  occurring  in  this  capacity  in  1575,  while  in 
1576  we  have  Laurence  Bruce  described  as  Foud  of  Zetland.  The 
explanation  of  these  designations  is  probably  to  be  found  in  the 
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fact  that  with  Lord  Robert  Stewart  lay  all  the  real  power,  as  well 
as  a  coDsiderable  slice  of  the  official  emoluments,  the  balance 
being  farmed  oat  again  to  his  friends  and  supporters. 

In  spite  of  his  oppressions,  nothing  was  done  to  check  the 
career  of  Lord  Eobert  Stewart ;  but,  on  the  contrary,  in  1581 
he  received  a  confirmation  of  his  former  grant  as  **  oherifiF  and 
Foud  "  in  1565,  with  the  addition  of  those  very  powers  of  Justi- 
ciary and  Admiralty  he  had  arrogated  to  himself  without  authority. 
The  complaints  of  the  people,  however,  were  renewed,  and  at  last 
in  1587  James  YI.  was  led  to  issue  a  Commission  to  try  Lord 
Eobert  Stewart,  Earl  of  Orkney,  on  the  charges  brought  against 
him.  Amongst  the  Commissioners  thus  appointed  was  ^*  Sir  Lues 
Bellenden  of  Auchnoule  Kny*,  clerk  of  o  Justiciarie ; "  but  there 
does  not  seem  to  have  been  much  result,  and  in  June  1591-2  all 
the  judicial  and  other  privileges  of  his  father  were  ratified  to 
Patrick,  Earl  of  Orkney.  Under  his  rdgime^  to  use  Mr.  Balfour's 
words,  "  within  the  bounds  of  Orkney  and  Zetland,  the  king  was 
a  name  and  not  a  power ;  "  and  we  are  told  how  this  proud  Justi- 
ciar, emulating  the  Douglases  of  old  in  the  south,  surrounded 
himself  in  his  Island  Court  with  a  bodyguard,  moved  witu  a 
splendid  retinue,  and  displayed,  with  trumpeters,  heralds,  and  the 
like,  all  the  pomp  of  royal  state.  About  1599  or  1600,  one  John 
Dishington  was  deputy  of  the  Justiciar-Sheriff,  presumably  because 
Earl  Patrick  found  the  Justiciar's  duties  too  onerous  without 
assistance,  as  indeed  they  well  might  be  if  this  is  a  true  descrip- 
tion. ''  By  the  subserviency  of  the  Sheriff  and  his  subordinate 
stafiT  of  things,  and  by  the  abuse  or  perversion  of  the  Law  Book, 
the  Justiciar  had  no  difficulty  in  multiplying  enactments,  penalties, 
and  convictions  for  the  most  trivial  causes,  or  impossible  crimes. 
If  evidence  were  insufficient  and  bodily  torture  haa  failed,  confes- 
sion was  extorted  by  the  agonies  of  the  victim's  dearest  objects  of 
affection,  and  the  judicial  murder  was  consummated  by  gibbet, 
tire  or  water  on  Thieves*  Holm,  or  before  the  windows  of  the  Earl's 
Hall."  Under  this  oppressor  both  the  Law  Book  of  Northman 
Orkney  and  its  Common  Seal  disappeared  for  ever  when  they  had 
sufficiently  served  his  purpose.  Yet  such  was  the  supine- 
ness,  or  the  weakness,  of  tne  central  authority  that  it  was  not 
until  1608  that  Earl  Patrick  was  summoned  before  Parliament 
in  Edinburgh  to  answer  for  his  crimes,  and  to  atone,  in  small 
degree,  for  some  of  them  by  a  lifelong  imprisonment.  In  1612,  by 
an  Act  of  tlie  Privy  Council,  the  ancient  laws  and  usages  of  these 
northern  islands  were  formally  abolished,  although  the  tenacity  of 
racial  vitality  is  seen  in  the  fact  that  the  last  '^  Thing"  was  held  so 
late  as  1691,  to  sanction  the  assimilation  of  weights  and  measures 

In  1612,  James,  Bishop  of  Orkney,  was  "  Sheriff  and  Justice,'* 
and  three  years  afterwards,  Henry  Stewart  of  Carlougie  and  William 
and  Colin  Livingstone  are  mentioned  as  deputies  of  the  Sheriff* 
In  1628,  the  names  of  John  Dick  and  Eobert  Muuteith  of  Egilshay 
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occur  in  the  same  capacity,  and  they,  in  1640,  had  been  replaced  by 
Thomas  "  Buchanane  "and  ''  Harie  Aitkin."  In  the  meanwhile,  the 
government  of  these  unfortunate  islands,  for  allpractical  parposes, 
was  handed  over  to  farmers  of  the  revenues.  Thus,  between  1614 
and  1622,  Sir  .lames  Stewart  of  Kilsyth  was  "farmer-general," 
until,  indeed,  he  was  deposed  for  oppression.  Between  1624  and 
1627  Sir  George  Hay  of  Kinfauns  farmed  the  taxes,  and  this 
lessee  was  followed  by  others  who,  in  their  short  leases  of  two  or 
three  years,  practised  all  manner  of  extortion.  Next,  in  1633, 
came  the  Act  of  1  Charles  I.  to  confirm  all  the  previous  annexa- 
tions to  the  Crown;  nevertheless,  as  royal  impecuniosity  differs 
not  materially  from  that  of  other  folk,  we  find,  ten  years  later, 
in  1643,  William,  Earl  of  Morton,  receiving  a  grant  with  the 
whole  jurisdiction  and  royalties  over  the  archipelago.  Cromwell 
dispossessed  the  Morton  family,  but  at  the  Restoration  they 
obtained  a  new  grant,  which,  for  financial  reasons,  was  taken 
in  favour  of  Viscount  Grandison  in  trust.  Few  years  passed 
before  this  grant  too  was  challenged  in  court  and  reduced. 
In  1669,  the  legislature  again  intervened,  and  by  an  Act  of  the 
13th  Parliament  of  Charles  II.  Orkney  and  Zetland  were  erected 
into  a  Stewarty  and  annexed  to  the  Crown.  James,  Earl  of 
Morton,  however,  about  the  time  of  the  Union  had  been  exceed- 
ingly importunate  as  to  the  rights,  or  supposed  rights,  of  his  family, 
and,  by  dint  of  endless  complaints,  he  succeeded  in  obtaining  a 
new  grant  on  mortgage, — converted  in  1742,  by  charter  under  the 
Great  Seal,  into  an  absolute  grant  of  the  whole  Earldom  of 
Orkney  and  Lordship  of  Zetland,  together  with  the  Admiralty 
rights  in  Orkney,  held  from  time  immemorial  to  have  been 
distinct  from  those  of  Scotland.  This  was,  as  we  have  said,  in 
1742,  yet  in  1747  the  Crown  purchased  all  these  rights  of 
heritable  jurisdiction,  including  Lord  Morton's,  for  which  £7200 
was  paid.  Truly  statesmen  could  not  in  those  days  have  been 
far-seeing, — or  were  they  something  worse  ?  It  matters  not  much 
to  any  of  us  now,  unless  it  be  to  the  learned  and  gallant  Sheriff  of 
Orkney,  to  whom  the  practical  effect  is  the  rank  of  vice-admiral, 
with  the  right  to  wear  the  uniform  if  he  is  inclined,  and  require 
naval  honours  if  such  is  his  pleasure. 

We  have  ventured  upon  this  digression  and  have  continued  the 
judicial  history  of  Orkney  and  Shetland  far  beyond  the  point  at 
which  the  rest  of  this  narrative  has  arrived,  in  order  to  show  it 
in  a  single  consecutive  statement ;  but  it  now  becomes  necessary 
to  retrace  our  steps  to  the  reign  of  James  III.,  and,  from  the 
date  of  his  marriage,  to  follow  the  events  of  those  troubled  years 
so  far  as  they  bear  upon  the  administration  of  criminal  law  in 
Scotland. 

From  that  date,  1468,  the  reign  of  James  III.  became  more 
and  more  troubled  until  its  tragical  termination  twenty  years 
afterwards.     Not  a  few  of  the  king's  misfortunes  were  due  to  his 


ORIGIN  AND  HISTORY  OF  THE  HIGH  COURT  OP  JUSTICIARY.       649 

predilection  for  favourites,  —  deemed  by  the  insolent  and  over- 
bearing nobility  unworthy  of  the  royal  favour, — but  we  have 
only  to  direct  attention  to  this  feature  of  James*  character 
in  so  far  that  it  led  to  his  granting  judicial  offices  to  those  he 
favoured  in  a  somewhat  wholesale  way,  not  perhaps  unnatural 
in  the  case  of  a  prince  whose  treasury  was  generally  at  a  low 
ebb,  and  who  preferred  to  keep  his  own  personal  and  consider- 
able wealth  to  himself.  A  Sheriffdom  was  a  fruitful  source  of 
wealth;  so  that  we  can  read  between  the  lines  when  we  find 
it  recorded  that  Thomas  Boyd,  created  Earl  of  Arran  and 
married  to  a  sister  of  the  King,  was  in  1468  not  only  Sheriff  of 
Arran  (as  distinguished  from  Bute)  but  also  Sheriff  of  Wigtown 
and  Steward  of  Kirkcudbright :  "  de  resta  compoti  Thome  Boyid 
olim  comitis  de  Arane  tunc  vicecomitis  de  Arane,"  say  the  Ex- 
chequer Rolls,  from  which  source,  also,  our  other  facts  are  derived. 
David  Orichton  of  Cranston  and  Robert  Mure  of  Polkelye  were 
in  this  same  year,  1468,  Sheriffs  of  Edinburgh  ;  and  a  year  or  two 
afterwards,  the  Sheriffs'  accounts,  about  1470  and  1471,  are  full 
of  familiar  names,  such  as  William,  Earl  Marischal,  in  Kincardine- 
shire, a  Douglas  of  Cavers  in  Roxburghshire,  George  Campbell 
of  Loudoun  in  Ayrshire,  a  Menteith  at  Clackmannan,  a  Hepburn 
in  Berwickshire,  and  a  Dunbar  of  Westfield  at  Elgin.  The  accounts 
of  the  same  period  give  us  Sir  David  Hay  of  "  Yhestir"  as  Sheriff 
of  Peebles,  with  Thomas  Hay — no  doubt  a  relative — as  his  deputy ; 
Malcolm  Fleming  in  a  similar  position  at  Stirling,  and  Thomas, 
Lord  Erskine,  at  Selkirk.  At  Perth  the  Grahams  seem  to  have 
been  succeeded  by  another  ancient  family,  for  Laurence,  Lord 
Oliphant,  accounted  in  1470-71  as  Sheriff.  James,  Lord  Flamilton, 
was  in  the  same  year  Sheriff  in  Lanarkshire,  and,  apparently, 
Andrew  Lundy  in  Fife,  Archibald  Dundas  of  that  ilk  in  the 
shire  of  Linlithgow,  James  Oockburne  of  Newbigging  for  Had- 
dington, and  William,  Lord  Crichton,  in  Midlothian.  Sir  John 
Colquhoun  of  Luss  accounted  in  Dumbartonshire  during  this 
reign ;  and  on  14th  May  1471  a  charter  was  granted  by  James  HI. 
to  Colin,  Earl  of  Argyle,  Lord  Lorn,  and  Master  of  the  Household, 
conferring  upon  him  '*the  office  of  Justiciary  and  Sheriffship 
ivithin  the  bounds  of  the  Lordship  of  Lome  heritably."  Probably 
he  had  already  for  some  time  held  office,  since  he  accounts  as 
Sheriff  of  Argyle  from  July  of  the  year  preceding. 

The  Stirling  Burgh  Charters  reveal  the  fact  that,  on  29th 
October  1473,  James  Schaw  of  Sauchie  was  Sheriff  of  Stirling, 
and  it  seems  probable  that  he  had  only  very  recently  obtained  the 
dignity,  since  the  Exchequer  Rolls  contain  for  the  same  year 
the  following  entry:  "Item  gevin  to  Carrie  xxvj^.  Januarii 
passand  with  lettres  to  Malcolm  Flemyng  under  the  priue  sele 
anent  the  office  of  Schirefship  of  Striueling  .  .  .  xij.s."  Another 
entry,  in  1473,  gives  us  the  name  of  Sir  David  Guthrie  as  Justi- 
ciary, with  his  tee  of  office:  "Item  to  the  Justice  Schir  Dauid 
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Gathre  for  his  fee  of  the  oflSce  of  Justiciary  .  .  .  jclib.**  The 
Justice-Clerk  at  the  time  seems  to  have  been  William  Hacket  of 
Balsece.  A  reference  in  this  year  (1473)  shows  that  Andrew 
Agnew  was  no  longer  Sheriff  of  Wigtown,  though  he  had  been  so 
until  1471. 

At  Aberdeen  the  Earls  of  Crawford  were  firmly  established  in 
the  Sheriffship,  and  rendered  accounts  by  their  deputies,  as  may 
be  seen  by  the  following  entry:  '^Compotum  Davidis  comitis 
Crawfurdie  vicecomitis  oe  Abirdene  redaitum  apud  Edinburgh 
per  Johannem  de  Ogston  et  Alexandrum  Irvyne  de  Drum  ejus 
deputatos  quinto  die  mensis  Julii,  anno  Domini,  etc.,  Ixxi." 
James  Stewart,  Earl  of  Buchan,  Lord  of  ''  Uchterhouse,"  in  the 
same  way  in  Banffshire  accounted  by  Robert  Stewart,  his  deputy 
(1470-71),  the  arrears  of  a  former  Sheriff,  Archibald  Liddale  (pro- 
bably a  deputy),  being  at  the  same  time  held  irrecoverable.  The 
Earl  of  Crawford  is  mentioned  as  Sheriff  of  Fife  in  1474,  and 
John  Balfour  was  certainly  Deputy-Sheriff  on  17th  October  1745, 
in  which  year  also  a  Steward  of  the  Stewartry  of  Stratheme  is 
found  in  the  person  of  Sir  William  Murray  of  TuUybardyn,  with 
John  Murray  of  Trecoyne  as  his  deputy.  This  district  had  been 
annexed  to  the  Crown  in  1437,  on  the  execution  of  Walter 
Stewart,  Earl  of  Atholi, — ^but  the  Murrays,  in  1473,  had  obtained 
exemption  from  jurisdiction,  of  which  privilege  the  stewardship 
was  probably  only  the  natural  accompaniment.  A  curious  deed 
has  been  preserved,  whereby  William  Cawdor  of  Cawdor,  on  13th 
January  1475,  tendered  his  submission  to  King  James  III.  as 
Sheriff  of  Nairn,  an  office  he  speaks  of  as  '^  belonging  to  him  by 
hereditary  right."  Until  this  time  he  would  appear  to  have  been 
dependent  on  the  Lords  of  the  Isles,  though  the  Sheriffship  seems 
to  have  been  obtained  by  the  Cawdor  family  about  the  time  of 
Bobert  the  Bruce,  in  room  of  the  Wisemans,  formerly  so  long 
Sheriffs. 
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Wfi  proceed  to  note  some  points  decided  during  the  last  twelve 
months  in  the  High  Court  of  Justiciary.  They,  for  the  most  part, 
relate  to  the  construction  of  statutes. 

In  Oalloway  v.  Leisk  and  Sandisanj  12th  November  1884,  it  was 
held  that,  in  order  to  warrant  a  conviction  under  8  and  9  Vict.  c. 
41,  sec.  26,  it  is  necessary  to  prove  actual  obstruction  of  a 
road,  not  merelv  that  articles  have  been  laid  upon  it.  The 
statute,  indeed,  declares  it  to  be  an  offence  to  lay  anything  what- 
soever on  a  road.  But  in  giving  judgment  the  Lord  Justice- 
Clerk  said,  ^'  My  opinion  is  very  clearly  and  strongly,  that  although 
in  some  of  the  provisions  of  the  Act  of  Parliament  the  word 
'  obstruction '  may  not  be  used,  yet  the  reason  and  sense  of  all 
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these  provisions  are  that  there  must  be  obstructions  by  the  laying 
down  of  articles,  of  whatsoever  kind  they  may  be,  safficient  to  pro- 
dace  an  inconvenience  to  passengers.  If  it  be  proved  that  there 
was  no  obstraction  createa  by  the  mere  fact  that  certain  articles 
were  laid  down,  then  the  mere  fact  of  laying  down  any  article, 
however  large  or  small,  can  hardly  constitute  an  offence."  Lord 
Young  points  out  that  obstructions  need  not  have  actually  taken 
place  as  a  matter  of  fact,  but  that  '*  the  gist  of  the  offence  is 
obstruction,  and  in  any  relevant  complaint  for  that  offence  that 
obstruction  must  be  charged."  In  this  case  the  complaint  merely 
charged  the  accused  with  having  laid  two  boxes  on  the  public 
road,  and  at  the  trial  before  the  Sheriff  no  obstruction  was 
proved. 

The  case  of  Matheson  and  others  v.  Boss  (the  Crofters*  case),  19th 
March  1885,  throws  light  upon  the  Summary  Procedure  Act. 
In  this  case  it  was  held  competent  to  alter  a  wrong  date  in  a 
complaint  after  part  of  the  evidence  had  been  leri,  although  that 
date  represented  the  day  upon  which  the  act  complained  of  was 
alleged  to  have  been  comntitted.  Lord  Young  held  that  section 
5th  of  the  Snmmary  Procedure  Act  covered  even  such  a  case  as 
this.  It  was  also  held  that  a  charge  of  deforcing  an  officer  could 
competently  be  tried  under  the  Summary  Procedure  Act,  and 
that  the  fact  that  the  accused  were  said  to  have  obstructed  an 
officer  or  his  assistant  did  not  render  the  charge  an  alternative 
one.  This  decision  upon  the  first  point  seems  rather  inconsistent 
with  the  opinion  of  the  Lord  Justice-Clerk  in  Stevenson  v.  iPZevy 
(6  L.  J.  C.  33).  He  says,  "  However  wide  the  power  of 
amendment  under  the  statute  may  be,  it  cannot  extend  to  the 
essential  requisites  of  a  criminal  charge.  Time  and  place  are 
both,  for  very  obvious  reasons,  material  to  the  defence  of  the 
accused." 

In  the  case  of  the  School  Board  of  North  Uist  v.  Macdonald^ 
19th  March  1885,  the  Court  held  that  a  complaint  under  the 
Summary  Procedure  Act  was  competently  signed  by  the  school 
board  officer. 

We  note  two  cases  relating  to  the  title  of  the  Procurator- 
Fiscal  to  act  as  prosecutor.  In  the  first  of  these,  the  complaint 
was  brought  by  the  public  prosecutor  under  the  Sea  Fisneries 
Act  of  1883,  which  provides  that  its  provisions  are  "  to  be  en- 
forced by  sea  fishery  officers,  either  British  or  foreign."  The 
Court  held  that  this  provision  did  not  exclude  the  Procurator- 
Fiscal.  The  Lord  Justice-Clerk  said,  "  I  do  not  think  the  Act 
has  anjrthing  to  do  with  the  instance  of  the  Procurator-Fiscal  in 
his  own  Court,  which  is  an  inherent  part  of  our  judicial  system. 
He  is  the  prosecutor  in  the  public  interest,  and  whenever  a 
prosecution  in  the  public  interest  is  instituted,  unless  his  instance  is 
expressly  excluded,  he  is  the  proper  party  to  conduct  it "  {Nicholson 
v.  YoolCj  10th  July  1885).    Gevimel  v.  Hadden^  the  other  decision 
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to  which  we  refer,  was  a  case  under  the  Salmon  Fisheries  Act  of 
1868,  which  provides  that  penalties  may  be  recovered  at  the  instance 
of  the  clerk  of  any  district  board  or  of  any  other  person.  The  Pro- 
carator-Fiscal  of  Haddington  having  brought  a  prosecution  before 
two  justices,  the  objection  was  taken  by  the  Bench  that  the 
expression  "  any  other  person  "  did  not  cover  a  Procurator-Fiscal, 
and  the  complaint  was  dismissed.  The  Court  of  Justiciary  again 
indicated  the  right  of  the  Procurator-Fiscal,  Lord  Young  re- 
marking, "  I  think  the  instance  was  quite  good,  and  not  only  so, 
but  that  the  Procurator-Fiscal  was  the  proper  person  at  whose 
instance  the  prosecution  should  be." 

In  Pyper  v.  Walker^  10th  July  1885,  the  Court  quashed  a  con- 
viction because  the  accused  had  not  been  informed  at  the  trial  of 
his  statutory  right,  under  the  Act  of  1864,  to  demand  and  obtain 
an  adjournment  of  the  diet  for  forty-eight  hours.  The  fact3 
relating  to  this  trial  are  stated  by  the  Lord  Justice-Clerk :  "  What 
we  have  to  consider  is  merely  whether  the  proceedings  were 
regular ;  I  think  they  were  not.  I  think  tliey  were  too  rapid  for 
the  ends  of  justice,  and  for  the  fair- protection  of  the  prisoner. 
It  is  clear  that  he  was  apprehended  and  tried  without  proper 
warning.  He  was  apprehended  at  eight  o'clock  at  night, 
tried  and  convicted  at  ten  o'clock  in  the  morning.  He  had  no 
one  to  consult,  and  no  time  to  communicate  with  a  law  agent. 
But  I  think,  under  the  statute,  the  magistrate  was  bound  to  inform 
the  prisoner,  in  a  case  so  rapid  in  procedure  as  this,  that  he  was 
entitled  to  an  adjournment  to  prepare  his  defence."  This  was 
also  the  view  of  Lord  Young.  His  Lordship,  however,  expresses 
an  opinion  upon  the  subject  of  policemen's  powers  which  would 
rather  startle  these  worthy  oiBcials.  He  seems  to  think  that  a 
policeman  is  not  entitled  to  arrest  a  wrong-doer,  even  when  found 
committing  an  offence,  unless  under  special  statute  or  a  magistrate's 
warrant.  As  a  matter  of  fact,  the  vast  majority  of  criminals,  in- 
cluding those  of  whom  there  is  merely  a  suspicion,  are  arrested 
without  a  warrant,  and  the  warrant  for  their  arrest  is  only  signed 
by  the  magistrate  when  they  are  actually  brought  before  him. 
Either  Lord  Young  is  wrong,  or  illegal  acts  are  being  committed 
daily  all  over  the  country. 

The  Public  Houses  Acts  form  a  great  source  of  Justiciary 
Appeals,  and  in  no  class  of  cases  are  the  inferior  magistrates  more 
frequently  reversed.  Here  are  two  specimens : — In  OreenhUl  v. 
Stirling^  19th  March  1885,  a  hotelkeeper  was  charged  with  keep- 
ing open  house  on  Sunday.  He  had  left  his  house  upon  the 
Sunday  in  question  in  charge  of  a  servant,  to  whom  he  gave 
express  orders  not  to  supply  drink  to  any  one  except  bona  Jide 
travellers.  Two  friends  of  the  servant  called  to  see  her,  and  she 
gave  them  drink,  although  they  did  not  come  under  the  above 
category,  and  afterwards  she  accounted  to  her  master  for  the 
drink  consumed  as  having  been  properly  supplied  to  travellers. 
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In  the  Appeal  it  was  contended  that  the  rule  of  civil  liability- 
applied  here,  and  that  the  master  mast  be  held  responsible  for 
the  act  of  his  servant.  Bat  the  Court  quashed  the  conviction. 
Another  conviction  under  the  same  statute  was  set  aside  in 
M'Petrie  v.  Cadenhead,  19th  March  1885.  Here  the  question  for 
the  determination  of  the  Court  was  as  follows:  "  Whether  a  licensed 

frrocer  is,  by  the  terms  of  his  certificate,  deterred  from  using  his 
icensed  premises  in  his  private  capacity  for  the  purpose  of  giving 
gratuitously,  by  way  of  hospitalitj',  excisable  liquors,  to  be  con- 
sumed on  the  premises,  to  his  customers,  even  though  intimate 
friends."  This  question  the  Court  have  answered  in  the  negative. 
The  Court  had  already  decided  that  when  a  grocer  had  entertained 
friends  in  his  dwelling-house,  which  adjoined  the  shop  from 
which  he  took  the  liquor,  he  committed  no  offence  (Kay  v.  OemmeU). 
The  only  distinction  between  that  case  and  M*Petrie's  was,  that  in 
the  latter  the  drink  had  been  actually  consumed  in  the  licensed 
premises.  But  Lord  Young  refused  to  recognize  any  such  dis- 
tinction,— "The  moment  that  it  is  admitted  that  the  drink  was 
not  given  in  the  way  of  trafficking,  but  in  the  way  of  hospitality, 
the  case  fails."  Lord  McLaren  said,  "  If  any  grocer  was  found  to 
be  in  the  habit  of  giving  drams  to  his  customers,  any  magistrate 
might  hold  that  the  drink  was  given  by  way  of  inducing  business, 
and  that  the  giving  of  it  was  an  evasion  of  the  statute.  But  the 
magistrate  here  has  expressly  found  that  the  drink  was  given  by 
way  of  hospitality ;  and  that  being  so,  I  think  the  conviction  is 
bad." 

Here  is  a  specimen  of  a  blundered  sentence.  Certain 
justices  convict  an  accused  person  under  the  Salmon  Fisheries  Act 
of  1868,  and  order  him  to  pay  a  fine  and  expenses,  and,  "  in  respect 
it  is  inexpedient  to  issue  a  warrant  of  poinding  and  sale,  decern 
and  adjudge  him  to  be  imprisoned  in  the  prison  of  Maxwelltown 
for  fourteen  days"  (Haydonv.  CormcLckf  19th March  1885).  This 
case  came  before  the  Court  upon  another  point,  but  Lord  Young 
detected  and  commented  upon  the  sentence,  whick  imposed  at  once 
a  fine  and  imprisonment.  In  Walker  and  others  v.  Rodger,  19th 
March  1885,  a  conviction  was  quashed  upon  the  following  ground: — 
The  accused  were  charged  with  having  taken  salmon  *'  by  means 
of  a  light  and  leisters,  or  otherwise  to  the  complainer  unknown." 
The  Sheriff  found  them  guilty  of  the  contravention  charged.  At 
the  period  of  the  year  when  this  act  was  committed,  fishing  by 
rod  and  line  was  legal.  The  Court  held  that  the  form  of  the 
conviction  was  bad,  inasmuch  as  it  did  not  conclusively  show  that 
an  offence  was  really  committed.  The  ^*  or  otherwise  to  the 
complainer  unknown,"  did  not  exclude  the  possibility  of  legal 
instruments  having  been  used. 

The  case  of  Donall  Hallam  4r  Co.  v.  iDDowall^  29th  August 
1885,  is  of  so  much  importance  to  all  concerned  in  Small  Debt 
Court  practice  that  we  mention  it  here,  although  it  is  only  the 
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decision  of  a  single  judge  sitting  at  Glasgow.  Lord  Mure  has 
held  that  where  both  parties  have  appeared  in  a  Small  Debt  case, 
any  decree  subsequently  obtained  against  one  of  them  is  not  a 
decree  in  absence  entitling  the  party  prejudiced  by  it  to  obtain  a 
rehearing  under  section  16  of  the  statute.  This  is  what  his 
Lordship  says  upon  the  subject :  "  It  is  only  when  a  decree  is 
in  absence  that  a  sist  can  be  taken  out  under  the  provisions  of 
the  16th  section.  And  that  brings  me  to  the  question,  What  is  a 
decree  in  absence  in  the  sense  in  which  the  words  are  used  in  that 
section  ?  And  the  view  I  take  of  the  question  is,  that  after  both 
parties  have  appeared  in  Court,  and  there  has  been  liiis  contesta- 
tiorij  there  cannot  be  a  decree  in  absence  on  either  side.  When 
both  have  been  present  and  have  joined  issue,  and  either  party 
thereafter  fails  to  appear  at  the  next  diet  then  duly  fixed,  the 
decree  is  one  by  default  and  not  in  absence.  It  has  been  suggested 
in  argument  that  this  construction  does  not,  strictly  speaking, 
apply  to  a  pursuer ;  I  cannot  adopt  that  view." 
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'*  Repobts  (a  second  part)  of  Diverse  Famous  Cases  in  Law,  as 
they  weie  argued,  as  well  upon  the  Bench,  by  the  reverend  and 
learned  judges,  Coke,  Flemming,  Hobard,  Houghton,  Warburton, 
Winch,  Nicliolls,  Foster,  Walmesley,  Yelverton,  Montague, 
Dodridge,  and  diverse  others,  in  their  respective  places :  as  also  at 
the  Barr,  by  the  then  judicious  Serjeants  and  Barristers  of 
speciall  Note.  Collected  by  Richard  firownlow,  Esq.,  Prothona- 
tary  of  the  Court  of  Common  Fleas.  Very  beneficial!  for  all  such 
who  are  Studious  to  know  Law,  in  its  Power,  Act,  Limitation : 
Directive  and  Useful  for  all  Clerks,  Attorneys,  etc.  In  their 
InicT-AgendumSy  or  several  1  Ministeriall  Functions.  With  a 
perfect  table  showing  the  Remarkable  matters  Argued  and  Con- 
cluded in  this  Book.  London.  Printed  by  Tho.  Roycroft^  for 
Matthew  Walbancke,  at  Grays  Inne  Gate,  and  Henry  Twyford, 
in  Vene  Court  Middle  Temple,  1652."  Such— with  the  addition 
of  two  and  a  half  lines  of  Greek — is  the  title-page  of  a  volume  of 
old  reports  that  made  interesting  reading,  during  the  Dog-days,  to 
the  writer  of  this  article. 

We  will  now  glance  again  at  a  few  of  these  "  Famous  Cases," 
trusting  that  they  will  prove  "  very  beneficiall.*'  Slander  was  a 
very  fruitful  source  of  actions  at  law  in  those  old  days  when  the 
early  Stuarts  reigned.  Payn  against  Mutton  (p.  276)  gave  all  the 
justices  an  opportunity  of  aecidmg  that  an  action  will  not  lie  for 
calling  one  a  *'  sorcerer  and  inchantor " ;  *'  for  sorcerer  and 
inchantor  are  those  which  deal  with  charmes,  or  turning  of 
Bookes,  as  Virgil  saith  Carminibus  Circes  sodos  mtUavit  Llissis^ 
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which  is  intended  Charmes  and  inchantments,  and  Conjuration  is 
of  Con  etjurOy  that  is  to  compel!  the  Devill  to  appeare,  as  it  seems 
to  them,  against  his  will,  bat  which  is  that  to  which  the  Devill 
appeares  voluntarily  and  that  is  a  more  greater  ofiTence  then 
sorcery  or  inchantment,  which  was  adjudged  that  action  doth  not 
lie  for  calling  a  man  Witch."  Hinch  versus  Heald  (1  Brownlow 
p.  14)  was  the  witch  case,  and  there  the  Court  decided  that  no 
action  would  lie  for  the  words,  "  He  is  a  witch  and  hath  bewitched 
me,"  "  for  he  might  bewitch  him  by  fair  words,  or  fair  looks." 
Yet,  in  ManJvall  versus  Stewardy  **  Action  upon  the  Case  reciting 
the  Statute  of  I.  Jac.  against  Invocation  of  Spirits,  etc.,  for  these 
words :  The  Devil  appeareth  to  thee  every  night  in  the  likeness 
of  a  black  man,  riding  on  a  black  Horse,  and  thou  conferrest  with 
him,  and  whatsoever  thou  dost  ask  he  doth  give  it  thee,  and  that 
is  the  reason  thou  hast  so  much  money,  and  this  I  will  jnstifie. 
Judgment  for  plaintiff."     (1  Brown.  8.) 

Tnere  were  great  men  before  Agamemnon,  and  there  were 
**  Humorous  Phases  of  the  Law  "  before  the  Albany  Law  Journal 
existed  to  detect  them  :  e,g.  *^  Sympaon  against  Waters  in  an  action 
upon  the  case  for  Slander,  that  is,  thou  art  drunk,  and  I  never 
held  up  my  hand  at  the  Barr,  as  thou  hast  done  ;  and  agreed  that 
an  action  does  not  lie  for  these  words,  for  peradventure  he 
intended  buttery  Barr"  (p.  272).  And  no  action  will  lie  for  the 
words  "  Bogue  or  Cozener,  for  it  is  without  aspersion  and  gentle, 
and  words  shall  be  taken  in  the  gentlest  sense  (p.  100).  A  man 
was  accused  of  polygamy,  but  *^  upon  examination  of  the  cause, 
the  Defendant  was  acquit,  and  yet  he  was  censured  to  pay  costs, 
though  that  he  was  acquitted  of  the  Crime:"  and  even  Lord 
Coke  would  not  interfere,  for  he  said,  "  peradventure  it  was  very 
suspitious  that  he  was  guilty,  and  for  that  he  hath  only  God  for 
his  revenger"  (p.  7).  Verily  a  "Not  guilty,  but  don't  do  it 
again  "  sort  of  judgment. 

Sir  Edward  Ashfield  was  named  Sir  Edmund  in  a  bond  which 
he  signed  Edward ;  when  he  was  sued  upon  it  the  Court  held  that 
he  might  well  plead  that  it  was  not  his  deed  for  his  name  was  not 
Edmund :  and  it  was  also  decided  that  it  was  not  good  to  name 
him  in  the  writ  "  Edward  otherwise  Edmund,"  "  for  a  man  cannot 
have  two  Christian  names :  but  if  he  have  a  name  given  to  him, 
when  he  was  christened,  and  another  when  he  was  confirmed,  he 
shall  be  called  and  known  by  the  name  given  to  him  at  the  time 
of  his  confirmation,  and  not  by  the  first"  (p.  48).  One  sees  here 
the  great  advantage  of  belonging  to  an  Episcopal  Church  where 
the  rite  of  confirmation  is  rightly  administered  :  many  a  Maria- 
ann,  or  Sairey  Jane,  or  Sammivell,  would  rejoice  to  take  a  new 
and  more  euphonious  name  when  the  Episcopal  digits  are  laid  upon 
them.  The  one-name  theory  is  quite  consistent  with  republican 
simplicity  and  decisions  {Choen  v.  ^ate,  52  Ind.  347  ;  Edmundaon 
V.  Staie^  17  Ala.  179).    The  Court  in  Maine  agreed^with  the  old 
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English  decision  as  to  Edward  and  Edmund  {Flood  v.  Bandally 
72  Me.  439). 

''  It  seems  that  Jacob  and  James  are  all  one  name,  for  Jacobus 
is  Latine  for  them  both  "  (p.  270).  This  decision  establishes  the 
antiquity  of  St.  Jacob's  Oil,  and  shows  that  it  was  it  that  St. 
James  was  praising  (ch.  V.  v.  14). 

In  the  College  of  Physician^  case  (p.  255  sqq.),  Dodridge, 
Serjeant  of  the  King,  said,  '*  That  there  are  three  sorts  of  men 
which  meddle  with  the  body  of  a  man.  First,  is  the  learned  man 
who  reades  all  the  Bookes  extant,  and  his  knowledge  is  speculative, 
and  by  that  he  knew  the  nature  of  all  simples.  And  the  second 
is  practive,  the  knowledge  of  which  is  only  his  experience,  he  may 
give  Probatum  est :  but  the  ignorance  of  the  cause  of  the  disease, 
and  the  nature  of  the  things  which  he  applies  for  the  cure  of  that : 
and  the  third  is  an  Imposter,  which  takes  upon  him  the  knowledge 
which  he  hath  not,  and  every  one  of  them  the  Colledge  may 
punish,  for  Male  tUenda,  fa^ndo  vel  exequendOj  by  what  way  they 
wilt."  **  It  is  the  office  of  a  King  to  survey  his  subjects,  and  he 
is  as  a  Phisitian  to  cure  their  Maladies,  and  to  remove  Leprosies 
amongst  them,  and  also  to  remove  all  fumes  and  smells,  which 
may  offend  or  be  prejudiciall  to  their  health,  as  it  appears  by  the 
severall  writs  in  these  severall  cases  provided,  and  so  if  a  man  be 
not  right  in  his  Wits,  the  King  is  to  have  the  protection  and 
Government  of  him,  least  he  being  infirme,  wast,  or  consume  his 
Lands  or  Goods,  and  it  is  not  sufficient  for  him  that  his  Subjects 
live,  but  that  they  should  live  happyly,  and  discharges  not  his 
office,  if  his  Subjects  live  a  life,  but  if  they  live  and  flourish,  and 
he  hath  care  as  well  of  their  Bodyes  as  of  their  Lands  and  Goods, 
for  Health  for  the  Body  is  as  necessary  as  vertuc  to  the  minde, 
and  the  King  H.  8  to  express  his  extraordinary  care  of  his  subjects 
made  an  Act,  in  the  third  year  of  his  Eeigne,  which  was  the 
beginning  of  his  Essence,  to  that  purpose." 

In  this  same  case  '^  Coke  cheife  sayd,  ^  It  is  an  old  rule,  that  a 
man  ought  to  take  care,  that  he  do  not  commet  his  Soul  to  a  young 
Divine,  his  body  to  a  young  Phisitian,  and  his  Goods  or  other 
Estate  to  a  young  Lawyer,  for  in  Juveni  Theologo  est  ConscierUice 
detrimerUumy  in  Juvetd  Zegislatore  bursi  detHmentum^  et  in  Juveni 
Medico  Cimiterii  incremenium,  for  in  these  cannot  be  the  privity, 
discretion  and  profound  learning  which  is  in  the  aged ' "  (p.  264). 

The  reason  why  special  examinations  were  required  of  those 
who  practised  Phisick  or  Chirurgery  in  the  City  of  London  is 
thus  given  :  "  For  in  this  City,  and  the  sayd  Precincts,  the  King 
and  all  his  Couucell,  and  all  the  Judges  and  Sages  of  the  Law, 
and  divers  other  men  of  quality  and  condition,  live  and  continue, 
and  also  the  place  is  more  subject  unto  Infection,  and  the  Heir 
(sic)  more  pestiferous,  and  for  that  there  is  more  necessity,  that 
greater  care,  diligence  and  examination  be  made  of  those  which 
practised  here  in  London,  and  the  precincts  aforesayd,  then  of 
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those  which  practise  in  other  places  of  the  Realm,  for  in  other 
places  the  people  have  better  aire,  and  use  more  exercise,  and  are 
not  so  subject  to  Infection,  and  for  that  there  is  no  cause  that 
such  care  should  be  used  for  them  "  (p.  261). 

In  Waggoner  against  jFmA,  Chamberlain  of  London  (p.  284),  in 
an  action  where  the  question  was  concerning  ^*  a  custome  that  no 
f orrainer  shal  keep  any  shop,  nor  use  any  Ti'ade  in  London,*'  "  the 
Lord  Coke  Saith  that  London  is  Antiqua  civitas  and  was  of  great 
fame  and  reckoning,  amongst  the  most  ancient  Cities,  for  it  was 
said  by  Amianus  Marcellinus  which  wrote  1200  yeares  past,  that 
London  was  then  Opidum  veitisturriy  and  Cornelius  Tacitus  in  vita 
Neronis  saith,  that  then  there  was  under  the  Romans  Government, 
there  was  here  Negotiorum  copia  et  commercia  maximorum  Celebris, 
and  he  well  knew  for  he  was  here  seven  years,  and  married  the 
daughter  of  Agricola,  who  was  ancient  Guilda  Mercatoria^  and 
for  that  it  was  well  governed  and  continued  in  good  order,  for 
Ubi  non  est  ordo^  eti  est  injirmium  et  seme  pitemus  Horror  et 
coniusior 

Now  we  will  conclude  with  "The  Ladies."  The  making  of 
"  wheate  meale  "  into  starch  was  objected  to  in  the  ninth  year  of 
the  First  James'  reign,  and  Dodridge,  Serjeant  of  the  King,  for 
the  King  and  the  informer,  in  arguing  remarked,  inter  alia,  **  And 
the  manner  and  nnture  of  offence  every  one  which  hath  a  House- 
hold and  Family  Knowes,  for  the  finest  Wheate  Meale  makes 
sustenance  for  the  master  of  the  Family,  and  the  other  makes 
several!  sorts  for  the  residue  of  the  Familv,  and  the  Brown  makes 
Bread  for  Horses :  so  that  the  vertue  of  that  is,  that  it  feeds  both 
Man  and  Beast,  and  all  this  is  prevented  by  making  that  new  devised 
vanity,  and  the  quantity  of  Wheat  which  is  employed  is  incredible, 
and  may  feed  many,  and  if  the  makers  of  that  have  gained  the 
name  of  an  occupation,  this  is  worse,  for  this  furthers  vanity,  and 
takes  away  the  sustenance  of  many,  and  inhanceth  the  price  of 
wheat,  and  is  so  new  an  invention  tliat  there  is  not  a  Latine  word 
for  it."     {Crosse  v.  Westwood^  p.  111.) 

"  Henry  Huntley  was  plaintiff  in  the  high  commission  Court 
against  Mary  Clifford  Widdow  Defendant.  Huntley  pretends 
that  be  was  contracted  to  the  defendant,  and  upon  that  complaines 
to  the  high  Court  of  Commissioners,  and  that  she  would  marry 
herself  to  Cage,  and  upon  that  the  Arch-Bishop  then  did  grant  a 
warrant  to  a  Pursivant  to  attach  Cage,  and  the  said  Mary  Clifford, 
(N.B.  Not  however  by  the  bonds  of  holy  wedlock),  and  upon  that 
they  were  arrested  by  force  of  the  said  Warrant,  and  upon  that 
they  were  committed  to  Prison,  and  being  imprisoned  an  obligation 
of  £2000  was  taken  by  the  said  Commissioners  of  the  said  Mary 
Clifford,  by  which  she  was  bound  to  the  King  with  condition,  that 
she  should  not  marry  herself,  nor  contract  to  any  other,  until  the 
same  suit  was  determined  in  the  same  Court,  etc."  The  Exchequer 
Court  held  that  the  bond  was  void   as   taken   **by  duresse  of 
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imprisonment/'  and  that  the  High  Commissioners  had  no  right  to 
meddle  in  such  matters  (p.  16). 

"  The  Ward  of  Moore  was  placed  at  the  University  of  Oxford 
to  be  instructed  in  the  liberall  Sciences,  and  was  married  by  the 
wife  of  Doctor  Hussey  to  the  daughter  of  the  said  Wife,  which 
she  had  by  a  former  Husband,  and  for  that  Moore  brought  this 
writ  (of  Ravishment  of  Ward)  against  Dr.  Hussey  and  his  wife, 
and  the  Minister  which  married  them,  and  all  others  which  were 
present  at  the  said  marriage,  or  actors  in  that.  And  upon 
Evidence  it  appeared,  that  Doctor  Hussey  was  not  present  nor 
Actor  in  it ;  and  for  that  the  Jury  found  him  not  guilty,  but  they 
found  all  the  other  Defendants  guilty  of  the  said  Ravishment : 
*  *  *  and  the  Jury  assessed  Damages  to  ten  pound,  and  the  value 
of  the  Ward  to  eighty  pound,  for  so  much  Moore  proved  that  he 
could  have  sold  nim  tor."  The  chief  point  argued  in  Hilary 
Term,  1610,  was  whether  the  wife  of  Doctor  Hussey — "  shee  being 
a  married  Wife,"  could  be  guilty  of  Ravishment  of  Ward  against 
the  Statute  of  Westminster  the  2  chap.  39.  '^  And  it  was  urged 
that  it  was  not  the  intent  of  the  Statute  that  provides,  that  he 
which  did  Ravish,  not  having  right  in  the  marriage,  though  he 
should  restore  the  Boy  naked  and  not  married,  or  should  satisfie 
for  the  marriage,  be  shall  be  punished  for  the  transgression,  by 
Imprisonment  for  two  years,  and  if  he  shall  not  restore  him,  or 
shall  marry  the  Heire,  after  the  marrying  yeares,  and  cannot 
satisfie  for  the  marriage,  he  shall  abjure  the  Realme,  or  shall  have 
perpetuall  Imprisonment.  And  it  wad  objected  that  a  married 
woman  was  not  intended  to  be  within  this  Statute,  for  it  is 
apparent  that  a  married  woman  hath  not  wherewith  to  make 
satisfaction,  and  it  shall  not  be  intended  that  she  shall  have 
perpetuall  Imprisonment,  or  make  abjuration,  for  this  was  to  make 
separation  betweene  the  Husband  and  his  Wife."  The  judges,  not 
knowing  exactly  what  to  do,  "  moved  the  parties  to  compound 
amongst  themselves : "  they  did  not,  how^ever,  and  the  matter  being 
re-argued  in  Trinity  Term,  1611,  the  Court  was  equally  divided, 
*'  and  so  by  reason  of  their  contrariety  in  opinion,  the  Judgment 
was  staid  "  (pp.  59,  91).  J.  V.  R.,  Jr., 

in  the  Albanf^  Law  Joumal, 


Klit  IHontii. 


The  Situation, — ^How  pleasant  it  must  be,  in  all  this  weary  tur- 
moil of  political  strife,  for  our  readers  to  turn  to  the  pa^es  of  this 
Journal,  which  is  absolutely  free  not  only  from  all  political  bias, 
but  even  from  political  news  I  We  say  with  Mercutio, "  A  plague 
on  both  vour  houses."  Politics  and  the  practice  of  the  legal  pro- 
fession do  not  get  on  well  together.     At  present  the  Court  of 
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Session  is  nearly  asleep.     The  Parliament  House  is  deserted,  its 
vacant    precincts   echo   the   strolling   feet   of  a  very  few   who 
remain  to  reap  or  rather  to  glean  what  they  can  from  the  scanty 
harvest  of  cases  that  are  in  tiie  Kolls.     But  with  the  exception  of 
a  few  industrious  seniors,  who  prefer  bread  and  butter  to  fame, 
and  some  rising  juniors,  who  see  their  chance  in  the  position  of 
affairs,  the  Courts  are  deserted.     A  round  dozen  of  members  of 
the  Bar  are  at  present  contesting  constituencies,  though  by  the 
time  this  reaches  the  hands  of  our  readers  most  of  them  will  know 
their  fate.    The  Sheriffs  are  all  in  their  counties  deep  in  trouble- 
some but  important  detail  work:  getting  ballot-boxes  in  order, 
puzzling  their  brains  to  invent  ingenious  private  ballot  stamps, 
choosing  their  presiding  officers  and  clerks  from  a  perfect  host  of 
more  or  less  Qualified  candidates,  swearing  these  gentlemen  in, 
and  generally  oeing  badgered  to  within  an  inch  of  losing  their 
temper  by  the  countless  variety  of  trifles  which  crop  up  at  such 
moments.     Then  the  noble  army  of  presiding  officers  itself  makes 
a  great  gap  in  the  ranks  of  the  Junior  Bar.    These  ingenuous 
youths  think  it  fun  to  travel  to  the  most  inaccessible  parts  of  the 
country,  and  drudge  for  twelve  mortal  hours  in  "  dumping  papers,'* 
as  we  overheard  a  man  elegantly  express  it  the  other  day,  all  for 
the  munificent  remuneration  of  three  guineas  a  day.    In  England 
we  may  remark  the  fees  of  presiding  officers  are  fixed  by  the  Act 
at  five  guineas  a  day,  but  sufficient  care  was,  as  usual,  not  taken 
to  ensure  the  Scottish  officers  to  be  put  on  an  equally  good  footing. 
We  do  not  believe  that  the  most  hardened  economist,  if  he  had 
only  the  trial  of  presiding  over  a  ballot-box  for  a  whole  day,  would 
grudge  five  guineas,  or  even  more,  to  the  unfortunate  officials  who 
are  consigned  to  that  duty.    Never  have  hours  more  leaden  wings 
than  on  an  election  day  in  such  circumstances.    Torn  from  repose  at 
an  unearthly  hour  in  the  morning,  the  **  presiding  officer  '*  snatches 
a  hasty  breakfast  and  hurries  to  his  station,  where  he  seals  up  the 
ballot-box  with  trembling  fingers  in  the  grey  dawn  of  a  winter 
morning.     He  then  sits  down  and  waits  as  patiently  as  he  can  till 
the  hands  of  the  clock  again  come  round  to  eight  o'clock.     During 
that   period   he   stamps   ballot  papers   at    intervals    sufficiently 
irregular  to  prevent  him  getting  any  coherent  reading  done,  while 
his  bodily  frame  is  sustained  at  judicious  intervals  oy  plates  of 
greasy  soup   sent  by   the   authorities  from   the  nearest  public. 
Instances  have  been  known  where  presiding  officers  took  flasks  in 
their  pockets  and  solaced  themselves  withal  during  the  day,  but  we 
will  not  inquire  too  curiously  as  to  this. 

•  •••••• 

We  began  to  write  this  note  for  The  Month  with  the  intention 
of  saying  something  serious.  We  felt  that  it  was  our  duty  to 
say  something  on  the  subject  of  politics,  but  we  find  we  subsided 
into  drivelling  about  the  creature  comforts  of  presiding  officers. 
Perhaps  as  it  is  our  readers  will  thank  us  I 
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Law  Court  Incidents, — A  ready  reply  or  a  cutting  sarcasm  is 
sometimes  used  as  a  weapon  of  defence  by  a  witness.  Occasionally, 
even  in  the  most  unimportant  case,  he  will  be  cross-examined  by 
the  opposing  counsel  to  such  an  extent  that,  unless  he  be  a  clear- 
headed and  thinking  person,  he  will  be  liable  to  commit  himself. 
This  id  one  of  the  aims  of  counsel — to  confuse  the  witnesses  and 
constantly  remind  them  that  they  are  on  oath.  Some  indulge  in 
the  latter  practice  to  an  insufferable  extent.  O'Connell  was 
conspicuous  for  his  powers  of  examination,  and  of  following  up,  if 
possible,  any  part  of  the  evidence  the  witness  endeavoured  to 
evade.  During  a  Munster  Circuit  he  was  engaged  in  a  case  where 
the  question  was  the  validity  of  a  will,  by  which  property  to  some 
amount  was  devised,  but  which  the  plaintiffs  alleged  was  forged. 
O'Connell  noticed  that  the  subscribing  witness  during  examination 
swore  several  times  that  *'  the  testator  signed  the  will  while  life 
was  in  him."  Suspecting  something,  he  asked  the  witness,  **  Was 
it  not  that  a  live  fly  was  in  the  dead  man's  mouth,  while  his  hand 
was  placed  on  the  will!"  The  witness,  through  fear,  actually 
confessed  that  this  was  the  case.  A  barrister  named  Missing  was 
defending  a  prisoner  charged  with  stealing  a  donkey,  and  was 
severe  in  his  examination  of  the  witness.  The  case  was  that  the 
prosecutor  had  left  the  donkey  tied  to  a  gate,  and,  on  returning, 
it  was  gone.  "  Do  you  mean  to  say,  witness,"  said  Missing,  "  the 
donkey  was  stolen t "  "I  mean  to  say,  sir,"  was  the  reply,  ** that 
the  ass  was  missing*^  A  witness  may  be  obstructive,  and  give  a 
barrister  great  trouble  by  refusing  to  answer  questions  put  to  him ; 
but  this  method  of  procedure  is  not  so  effective  as  quick,  sharp, 
and  ready  repartee.  An  eminent  English  architect  named 
Alexander  was  being  examined  by  counsel,  who  was  using  every 
effort  in  his  power  to  depreciate  the  witness's  opinion.  "  You  are 
a  builder,  I  believe?"  "No,  sir;  1  am  not  a  builder;  I  am  an 
architect."  **  Ah,  well,  builder  or  architect,  architect  or  builder — 
they  are  pretty  much  the  same,  I  suppose!"  "I  beg  your 
pardon ;  they  are  totally  different."  **  Oh,  indeed.  Perhaps  you 
would  state  wherein  this  great  difference  consists."  "  An  arcnitect, 
sir,  conceives  the  design,  prepares  the  plan,  draws  out  the  specifi- 
cation— ^in  short,  supplies  the  mind.  The  builder  is  merely  the 
machine ;  the  architect  the  power  that  puts  the  machine  together 
and  sets  it  going."  '*  Oh,  very  well,  Mr.  Architect ;  that  will  do, 
A  very  ingenious  distinction,  without  a  difference. — ^Do  you 
happen  to  know  who  was  the  architect  of  the  Tower  of  Babel  f  " 
"  There  was  no  architect,  sir — ^hence  the  confusion."  "  Which 
way  did- these  stairs  run.?"  a  w:itness  was  once  asked;  and  his 
reply  was:  "That  it  depended  on  circumstances.  If  you  were 
at  the  bottom,  they  run  up ;  but  if  you  are  on  the  top,  they  run 
down."  Curran  was  examining  a  witness,  and  failing  to  get  a 
direct  answer,  said :  "Tliere  is  no  use  in  asking  you  questions,  for 
I  see  the  villain  in  your  face."     **Do  you,  sir  I"  said  the  man 
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with  a  smile.  **  Faix,  I  never  knew  my  face  was  a  looking-^Iass 
before  I "  From  the  dock  have  issued  at  various  times  wittj 
sayings  and  pert  remarks ;  and  it  is  not  an  uncommon  occurrence 
to  find  prisoners,  whom  pecuniary  considerations  prevent  from 
employing  counsel,  exhibit  wonderful  tact  and  ingenuity  on  behalf 
of  their  cause.  Doubtless,  every  one  has  heard  of  the  Irishman 
who,  in  reply  to  the  question,  **  Guilty  or  not  guilty  t "  said,  **  He 
would  like  to  hear  the  evidence  before  he  would  plead.'*  Another 
native  of  the  Emerald  Isle  raised  a  laugh  in  court  by  displaying  a 
scar  on  his  head  about  the  size  of  the  knob  of  a  fire-shovel, 
which  he  considered  conclusive  testimony  that  he  was  married. 
"Prisoner  at  the  bar,"  said  a  judge,  "is  there  anything  you  would 
wish  to  say  before  sentence  is  passed  upon  yout"  The  prisoner 
looked  towards  the  door,  and  remarked  that  he  would  like  to  say 
"  Good  evening,"  if  it  was  agreeable  to  the  company.  One  of  the 
most  noted  criminal  lawyers  in  the  country,  while  pleading  the 
cause  of  his  client,  is  often  overcome  by  his  innocence  and  wrongs, 
and  is  obliged  to  sit  down  and  recover  himself.  **  Don't  you  think," 
said  a  judge  to  him,  "  that  the  jury  have  found  out  your  move- 
ments by  thist"  "Ah,  you  forget,"  said  the  barrister,  "it  is 
always  a  new  jury  before  whom  I  play."  "  If  you  don't  stop  that 
coughing,"  said  an  irritable  judge  to  an  old  gentleman  in  court, 
"  I  will  fine  you  one  hundred  pounds."  **  I  will  give  your  lordship 
two  hundred  if  you  will  stop  it  for  me,"  was  the  quick  reply. 
Such  are  a  few  incidents  which  have  occurred  in  connection  with 
the  bright  side  of  law  courts  from  time  to  time.  It  would  be 
wrong  to  suppose  that  mirth  does  not  find  a  place,  and  that  the 
sublime  exists  without  the  ridiculous.  The  very  presence  of  the 
latter  adds  a  charm  to  the  former,  and  often  chases  away  that 
dull  monotony  which  we  are  apt  to  associate  with  law  courts  and 
their  surroundings. — Charnheris  Journal. 

The  rules  of  building  societies  invariably  contain  a  provision  to 
the  effect  that  unadvanced  or  investment  shares,  under  notice  of 
withdrawal,  shall  be  paid  out  in  rotation  according  to  the  dates 
of  the  respective  notices  relating  to  such  shares.  The  obvious 
intention  of  a  clause  of  this  description  is  to  meet  the  occasion 
when  there  are  several  notices  of  withdrawal  given  to  a  society, 
and  it  has  only  a  limited  amount  of  funds  in  hand  ready  to  meet 
them.  As  the  members  cannot  all  be  accommodated  at  tlie  same 
time,  the  clause  operates  to  determine  the  order  of  their  priority 
inter  se.  Mr.  Justice  Kay,  in  the  case  of  re  The  Middleshrough^ 
Redcar,  etc.,  Building  Society,  reported  by  us  last  week  (-53  L. 
T.  Rep.  N.  S.  203),  has  now  decided  that,  where  this  kind  of 
provision  exists,  it  is  applicable  whether  the  society  is  a  going 
concern  or  is  in  course  of  being  wound  up.  In  other  words,  Mr. 
Justice  Kay  has  extended  the  principle  recently  laid  down  by  the 
House  of  Lords  in  Walton  v.  Hdge  (52  L.  T.  Kep.  N.  S.  666 ;  10 
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App.  Cas.  33) — as  to  the  right  of  members  vrho  have  given 
notice  of  withdrawal  before  the  commencement  of  a  winding-up, 
to  be  paid  in  priority  to  members  who  bare  not  given  such 
notice — ^to  withdrawal,  members  amongst  themselves.  The  rules 
of  the  Middlesbrough  Society  prescribed  that,  if  more  than  one 
member  should  give  notice  to  withdraw,  they  should  be  paid  in 
rotation  according  to  the  priority  of  their  notices,  and  this,  as  we 
have  pointed  out,  is  a  customary  provision.  In  the  winding-up 
of  the  societv,  the  main  question  submitted  to  the  court  was 
whether,  under  these  rules,  withdrawing  members,  after  the 
outside  creditors  had  been  paid  in  full,  were  to  rank  pari  passu; 
or  whether  they  were  to  take  the  amounts,  which  upon  the 
withdrawals  became  payable  to  each  of  them  from  the  society, 
in  the  order  in  which  they  gave  notice  of  withdrawal.  The 
learned  judge  was  of  opinion  that  the  latter  course  was  the  proper 
one  to  be  adopted.  His  Lordship,  after  referring  to  the 
observations  of  Liord  Selbome  in  Walton  v.  JEdge,  came  to  the 
conclusion  that  the  rights  of  the  withdrawing  members  must  be 
regulated  by  the  terms  of  the  contract  between  them,  as  that  contract 
was,  for  this  purpose,  still  in  force  and  unaffected  by  the 
winding-up.  The  arrangement  pursuant  to  the  contract  clearly 
being  that,  during  the  society's  continuance,  an  earlv  notice  of 
withdrawal  should  prevail  over  a  later  notice,  and  the  rules 
containing  nothing  to  negative  this  in  the  event  of  the  winding-up 
of  the  society,  the  withdrawal  members  were  entitled  to  be  paid  off 
one  after  the  other,  according  to  the  successive  dates  of  their 
respective  notices.  There  could  not  be  a  word  to  be  said  against 
such  a  method  of  dealing  with  shareholders  if  their  society  in  every 
case  possessed  assets  sufficient  to  satisfy  the  claims  of  all.  Bat 
inasmuch  as  it  rarely  happens  that  a  society  in  liauidation,  after  it 
has  got  rid  of  its  outsicie  creditors,  finds  itselt  in  a  position  to 
comply  with  the  demands  of  the  entire  body  of  its  shareholders, 
and  some  get  paid  in  full  and  some  get  little  or  nothing  at  all,  it 
seems  to  us  that  it  would  be  far  more  equitable  to  confine  the 
priority  described  above  to  withdrawals  whilst  the  society  is  a  going 
concern.  The  rules  might  with  propriety  provide  that  all  share- 
holders should  rank  pari  passu  if  the  society  was  unfortunate 
enough  to  require  to  be  wound  up.  The  members  all  round  woul'i 
then,  at  any  rate,  get  back  a  portion  of  their  investments. — Law 
Times, 
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Sfie  Scotttjsi)  iLaf0  ifiajjajine  urCb  Sfieriff  Court  l^eporter^ 

SHERIFF  COURT  OF  ABERDEEN,  KINCARDINE,  AND 

BANFF. 

Sheriff  Scott-Mokcrieff. 

M.P.,  FARQUHAR'S  trustees  V,  FARQUHAR. 

MuUiplepoitiding — Prescription — "  Oath  of  partyr — ^A  claim  to  be  the 
creditor  of  B.  deceased  upon  a  prescribed  account.  This  claim  was 
opposed  bj  C,  the  residuarj  legatee  of  B.,  who,  in  an  action  of  maltiple- 
poinding  brought  by  B.'s  executors,  pleaded  prescription  against  A.'s 
claim.  The  Court  of  Session  sustained  this  plea,  and  remitted  the  case 
to  the  Sheriff  to  allow  A.  a  proof  of  the  *^  oath  of  party." 

Held,  that  the  minute  of  reference  must  be  to  the  oath  of  C.  and  not 
to  that  of  B.'s  executors  and  representatives.  This  was  an  action  of 
multiplepoinding  brought  by  the  trustees  and  executors  of  the  deceased 
John  Farquhar,  to  determine  a  question  which  had  arisen  between  George 
Farquhar,  a  brother  of  the  deceased,  and  Jessie  Farquhar,  the  residuary 
legatee.  Oeorge  Farquhar  claimed  payment  of  an  account,  which  he 
alleged  was  due  to  him  by  the  executors  of  the  deceased,  but  as  this 
claim  was  opposed  by  the  residuary  legatee,  who  pleaded  prescription, 
the  trustees  raised  this  action.  The  claimant  at  first  disputed  the  com- 
petency of  such  an  action,  but  subsequently,  by  a  joint-minute,  parties 
craved  the  Court  to  nx  the  fund  m  medio.  The  Sheriff-Substitute 
allowed  Oeorge  Farquhar  a  proof  before  answer,  but  upon  appeal  the 
Court  of  Session  sustained  the  plea  of  prescription  stated  by  the  residuary 
legatee,  and  remitted  the  case  to  the  Sheriff-Substitute,  allowing  the 
claimant  a  proof  ^*  by  the  oath  of  party  of  the  constitution  and  existence 
of  the  debt." 

Before  the  Sheriff-Substitute  it  was  maintained  for  Oeorge  Farquhar 
that  by  the  interlocutor  of  the  Court  of  Session,  he  was  entitled  to  refer 
the  case  to  the  oath  of  the  trnstees,  who  were  the  representatiyes  of  his 
debtor,  and  he  tendered  a  minute  of  reference  accordingly. 

The  following  is  the  interlocutor  of  the  Sheriff-Substitute : — 

''Banjf,  28tA  October  1885.— The  Sheriff-Substitute  having  heard 
parties'  procurators  upon  the  minute  of  reference  lodged  by  the  claimant 
Oeorge  Farquhar,  preference  to  sustain  said  minute :  Finds  that  the 
party  by  whose  oath  the  claimant,  the  said  Oeorge  Farquhar,  has  been 
allowed  a  proof  in  terms  of  the  interlocutor  of  the  First  Division  of  the 
Court  of  Session,  of  date  the  16th  day  of  July  1885,  is  Jessie  Farquhar, 
the  other  claimant,  and  allows  the  said  Oeorge  Farquhar  to  lodge  a 
minute  of  preference  to  her  oath,  if  bo  advised,  within  ten  days  from  this 
date.  W.  O.  Scott-Moncribff. 

"  Note. — At  present  I  have  simply  to  give  effect  to  the  interlocutor 
of  the  Supreme  Court,  which  allows  Oeorge  Farquhar  *  proof  of  the  oath 
of  party.'  Unfortunately  the  ^ party'  is  not  named,  and  a  lengthy 
debate  has  been  the  consequence  of  this  omission.  But  I  cannot  doubt 
that  by  this  expression  is  meant  Jessie  Farquhar,  who  is  the  party  taking 
the  plea  of  prescription,  and  maintaining  that  this  account  of  which 
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George  Farquhar  seeks  payment,  is  not  due.  It  is  tme  that  the  trostees 
and  executors  are  the  proper  representatives  of  the  deceased  John 
Farqnhar,  the  alleged  debtor,  and  it  seems  to  me  that  they  were  the 
parties  who  ought  to  have  determined  whether  this  account  was  due  or 
not,  and  either  paid  it  or  resisted  payment  accordingly.  But  it  is  too 
late  now  to  revive  a  plea  which  would  strike  at  the  competency  of  this 
action  of  multiplepoinding.  The  trustees  have  been  allowed  to  lodge  the 
funds  and  retire,  leaving  the  question  in  ^dispute  to  be  fought  out 
between  the  two  claimants.  W.  G.  S.-M." 

Act  George — Alt  Morison. 
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Solicitor. —  Lien — Property  ^^  recovered  or  preserved^ — Solicitor  dis- 
charged before  trial  of  action — 23  and  24  Fict.  c.  127,  8,  28. — A 
solicitor  by  whose  instrumentality  a  judgment  for  payment  of  a  sum  of 
money  to  his  client  is  obtained,  is  not  the  less  entitled  to  a  lien  on  the 
money  for  his  costs  because  he  ceased  to  be  the  solicitor  before  the  trial. 
In  re  Wadsworth.     Rhodes  v.  Sugden,  54  L.  J.  Rep.  Ch.  639. 

Charging  order  made  in  such  case  subject  to  any  lien  of  the  existing 
solicitors. — lUd, 

Where  a  sum  of  money  is  paid  by  a  party  into  Court  as  security  for 
costs  of  an  adverse  party  and  to  abide  the  event  of  the  action,  and  in 
the  event  the  money  becomes  returnable  to  the  party  who  paid  it  by 
reason  of  his  succeeding  in  the  action,  such  money  is  not  money  "  pre- 
served "  within  the  meaning  of  the  above  section. — lUd* 

Railway  Company. — Debenture  stock — Mortgages — Bonds — Priorities 
— Alternate  issues  of  debenture  stock  and  bonds— Companies  Clauses  Act, 
1863,  ss.  23,  24,  and  30 — Companies  Clauses  Act,  1845,  ss.  38,  42,  and 
44. — Section  30  of  the  Companies  Clauses  Act,  1863,  saves  the  priority 
of  mortgages  and  bonds  granted  before  the  ^^ creation"  of  debenture 
stock.  In  re  the  Burry  Port  and  Gwendreaih  Valley  RaiL  Co^  54  L.  J. 
Rep.  Ch.  710. 

A  railway  company,  having  unexhausted  powers  of  borrowing, 
obtained  a  special  Act  giving  them  further  powers  to  borrow  on  mort- 
gage,  and  ^^  in  lieu  thereof "  to  create  and  issue  debenture  stock ;  and 
provided  for  the  priority  of  existing  mortgages  or  bonds.  The  company 
exercised  such  borrowing  powers  by  the  creation  of  debenture  stock. 
Subsequently  to  such  creation  the  company  alternately  issued  debenture 
stock  and  bonds.  The  income  was  insufficient  to  pay  the  interest  on 
the  debenture  stock  and  bonds: — Held,  that  the  special  Act  in  effect 
substituted  the  time  of  the  passing  of  that  Act  for  the  creation  of  the 
debenture  stock  (the  time  specified  in  section  24  of  the  Companies 
Clauses  Act,  1863)  as  the  period  for  determining  in  what  order  the 
stock  was  to  rank,  and  also  that  the  interest  on  all  mortgages  or  bonds 
subsisting  at  the  time  of  the  passing  of  the  special  Act  had  priority 
over  the  interest  on  debenture  stock  granted  by  virtue  of  that  Act,  jand 
that  the  interest  on  bonds  granted  after  the  passing  of  that  Act  ranked 
pari  passu  with  the  interest  on  the  debenture  stock. — Ibid. 
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Marriages,  Mixed  French  and   English, 

156. 
Marriages,  Mixed.  264. 
Married  Women^s   Property  Act,   The, 

in  verse,  549. 
Mercantile  Code,  The  Proposed,  186. 
Mercantile  Law  Congress    at   Antwerp, 

The,  603. 
Notes  in  the  Inner  House,  39,  126.  192, 

258, 359,  431,  526. 
Notes  in  the  Justiciary  Court,  660. 
Ohio    Editor,     The,    and    his    Orange, 

218. 
Ophelia,  The  True  Story  of,  or  the  Death 

of  Miss  Stone,  80. 
Orr-Ewing  Case,  The,  140, 144. 
Overcrowding  on  Railways,  102. 
Parliament  House  Sketches,  364,  426,  475, 

586. 
Parliament  House,  The,  in  the  Provinces, 

113. 
Patents,  Designs,  and  Trade  Marks  Act 

1883,  401. 
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GENERAL  INDEX. 


Poiaonxng,  Britiflh  Triala  for  Murder  by, 

581 
Police  Bill,  The,  332. 
PractitionerB,  Unlioeiued,  381. 
Primogeniture,  591. 
Prison  GomminionerB  of  Scotland,  Seventh 

Annual  Beport  of  the,  494. 
Procurators     in    Glasgow,    Meeting    of 

Faculty  of,  329. 
Bail-ways,  Overcrowding  on,  102. 
Bedistribution     of     Seats     Act     1885, 

Acceleration  Glauses  of  the,  440. 
Sale,  Some  Becent  Cases  in  the  Law  of  ,468. 
School  Board  Elections,  The,  357. 
Scotland  and  the  National  Government, 

225. 
Shady  Solidtora'  Clerks,  441. 
Single-membered  Constituenoies,  538. 


Sitlang  in  Dhama,  159. 

Situation.  The,  658. 

Small  Debt  Appeals,  38L 

Stone,  The  Death  of  Miss,  80. 

Technical  Objections  and  Escapes  from 

Justice.  169,  292,  337,  393,  449,  505, 

561,631. 
Thefts  and  Frauds,  Inchoate,  57. 
Trade  Marks,  etc.  Act  1883,  40L 
Transmission    of   Trust    and    Executry 

Funds,  848. 
Unearned  Fees,  553. 

United  States,  Judicial  Powers  of  the,  76. 
Unlicensed  Practitioners,  381. 
Venus,  The  Court  of,  253 
West  African  Conference,  The,  181. 
Witnesses,  Dogs  as,  561. 
Writer  versus  Solicitor,  330. 


OBITUAEY. 


Anderson,  Thomas,  Advocate,  829.*  I  Smith,  Donald  MTeod,  Advocate,  436. 

Douglas,  Francis  Brown,  Advocate,  602.      |  Symons,  John,  326. 


REVIEWS. 


Agricultural    Holdings    (Scotland)     Act 

1883,  The ;  and  the  Ground  Game  Act 

1880  (Johnston),  372. 
Analysis  of  the  Principles  of  Economics, 

An  (Part  I.)  (Geddes),  263. 
Bankruptcy    Act,    The    English,    1883, 

trsnslated    into    Italian    (Sacerdote), 

306. 
Complete  Annual  Digest  of  every  Beported 

Case  for  the  ^ear  1884  (Emden),  207. 
Domestic  Belations^  The  Law  of,  including 

Husband  and  Wife,  Parent  and  Child, 

Guardian  and  Wsrd,  Infante,  and  Master 

and  Servant  (Evereley),  309. 
Duty  snd  Liability  of  Employers  (Boberts 

and  Wallace),  598. 
Elements  of  Law  considered  with  reference 

to  Principles  of  General  Jurisprudence 

(Markby),  Srd  edition,  875. 
Forms  of  Leases  and  other  Forms  relating 

to  Land  in  Ireland  (Edge),  154. 
Handbook  of  the  Law  of  Scotland,  A, 

Fifth  Edition  (Lorimer-Bell),  155. 
History  of  the  LawBeports,  The  (Daniel), 
147. 


International     Law    and     International 


Belations  (Stephen),  89. 
Legge  Infflese  sul 

dotejTsce. 


La  Legge  Inglese  sul  Fallimento  (Sacer- 


Law  Lyrics,  600. 

Law  of  Mortgages  of  Beal  and  Personal 

Property,  The  (Boone),  91. 
Law  Quarterly  Beview,  The,  92. 
Montreal  Law  Beports,  The,  92. 
Order  of  the  Coif,  The  (Pulling),  86. 
Parliamentarv     Elections    in    Scotland, 

Analysis  of  Becent  Statutes  SLffecting 

(Nicolson),  486. 
Patent  Laws  of  the  World,  The  (Carp- 

mael),  152. 
Pleas  of  the  Crown  for  the  County  of 

Gloucester  (a.d.  1221)  (Maithmd),  43. 
Principles  of  the  Law  of  Scotland,  Eighth 

Edition  (Bell- Guthrie),  203. 
Statute  of  Frauds,  A  Treatise  on  the  Law 

of  the,  etc.  (Beed),  315. 
Writings  by  the  Way  (Campbell  Smith). 

150. 
Yorkshire    Begistries    Act,     The,    1884 

(Smith),  205. 
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INDEX  TO  MATTERS  OF  SHERIFF  COURT  CASES. 


Action — Oompetenoy.  decree  in  Absence, 
publication  in  Black  list,  106. 

Action — ^Oompetency  of  action  of  forth- 
coming, nnder  the  Debts  Becorery 
(Scotland)  Act,  221. 

Action  —  Incompetency  of,  to  annul  re- 
solutions of  Parochial  Board,  Sheriff 
Court  Act  1877, 167. 

Action— Pursuer  in  Small  Debt  action  not 
debarred  from  suing  for  larger  amount 
in  ordinary  Court,  166. 

Agent  and  Client — ^Procedure  where  two 
of  three  pursuers  disclaimed  action,  110. 

Agent  and  Client— liability  of  agent  for 
payment  of  witnesses'  expenses,  385. 

Agent— Goods  illegally  pawned,  Factors 
Act,  5  and  6  Vict.  c.  39,  499. 

Bankruptcy  —  Judicial  factor  pending 
election  and  confirmation  of  Trustee, 
powers  of  factor  tmder  Act  of  1856, 
preservation  of  estate,  161. 

Bankruptcy — Ranking  of  claims,  219. 

BUI  of  Lading  —  Retention  of  freight, 
proof  as  to  cause  of  damage,  51. 

Burgh — ^What  constitutes  burgh  under 
Act  3  Geo.  IV.  c.  33,  liability  for 
damage  hj  riot,  444. 

Cessio — Petition  against  a  company,  the 
individual  partners  not  being  named, 
certificate  of  posting,  non-production  of 
books  and  papers,  611. 

Citation  —  Personal  citation,  itinerant 
foreigner,  jurisdiction,  locua  contractuSf 
335. 

Company — Purchase  of  shares,  Leman's 
Act,  30  and  31  Vict.  o.  29,  liability  of 
stockbrokers.  496. 

Contract — Verbal  contract  between  fisher- 
men and  fishcurer,  how  construed, 
rejection  of  fish,  when  and  how  to  be 
made,  555. 

Damage — ^Decree  in  absence,  publication 
in  Black  list,  competency  of  action,  106. 

Damage — ^liability  of  county  or  burgh  for 
damsge  by  riot.  Act  3  Geo.  FV.  c  33, 
what  a  bujgh  under  it,  444. 

Debts  Recovery  (Scotland)  Act — Forth- 
coming, competency,  221. 

Executor  —Conjoined  executors,  intromis- 
sions by  one  without  consent  of  other, 
liabiUty,  612. 

Expenses— Liability  of  agent  for  payment 
of  witnesses*  expenses,  385. 

Foreshore — Runrig  lands,  division  of  fore- 
shore ex  adverao  of  runrig  held  incom- 
petent, Act  1695,  a  23,  559. 


Game — Ground Gkune  Act  1880,  releTanoy, 
title  to  sue,  53. 

Judicial  Factor — ^Appointment  of,  pending 
election  of  trustee  on  bankrupt  estate, 
powers  of,  preservation  of  estate,  161. 

Jurisdiction — Forum,  Act  45  and  46  Vict, 
c.  77,  reconvention,  332. 

Jurisdiction —  Itinerant  foreigner,  locu9 
contractus,  personal  citation.  Sheriff 
Court  Act  1876,  sec.  12,  335. 

Landlord  and  Tenant — Damage,  circum- 
stances in  which  landlord  not  liable  for 
damage  by  overflow  of  water  caused  by 
tenants,  222. 

Manse — Heritors,  incidence  of  cost  of  re- 
pairs, 165. 

Multiplepoinding  —  Prescription,  oath  of 
party,  663. 

Parish — Heritors,  incidence  of  cost  of  re- 
pairs on  manse,  165. 

Pawnbrokers — Liability  of,  to  deliver 
articles  illegally  pawned  to  owners,  499. 

Poor  Law — Residential  settlement,  parish 
of  mother's  birth  liable  for  maintenance 
of  pupU  children,  266. 

Poor  £jaw — Transmission  of  pauper  luna- 
tic, alleged  possession  of  funds  by 
pauper,  ^3. 

Procedure— Act  of  Saderunt  1839,  Sheriff 
Court  Act  1876,  sees.  18  aiyi  20,  447. 

Procedure — Process  of  ceaaio  against  a  com- 
pany held  competent,  though  individual 
partners  not  named,  611. 

Procedure— Sheriff  Court  Act  1877,  action 
to  declare  resolutions  of  JParochial 
Board  null  and  void  held  incompetent, 
167. 

Railway  Company— Liability  for  act  of 
servants,  failure  to  carry  out  rules, 
damages,  104. 

Reconvention — Jurisdiction,  forum,  332. 

Runrig  Lands — Foreshore,  division  of  fore 
shore  ex  adverao  of  runrig  held  incom 
potent.  Act  1695,  c.  23,  559. 

Scnool  Board  Election — Nomination,  in- 
valid election,  returning  officer,  388. 

Sequestration — Form  of  petition,  49. 

Shipping  —  Bill  of  lading,  retention  of 
freight  for  damaged  jute,  proof  as  to 
cause  of  damage,  51. 

Shipping— Charter  party,  demurrage,  269. 

Small  Debt  Act,  sec.  2 — 'limitation  of 
claim,  action  in  ordinary  Court,  166. 

Stockbroker  —Liability  of,  for  purchase 
of  shares,  Leman's  Act,  30  ana  31  Vict. 
c.  29,  496. 
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INDEX  TO  NAMES  OF  SHEEIFF  COURT  CASES. 


A.  V.  B.,  385. 

Aberdeen  and  Northern  Heritable  Pro- 
perty Compai^  Lunited  v.   Adamson, 

Adamson,  Aberdeen  and  Northern  Herit- 
able  Piroperty   Company    Limited    v., 

219. 
Balfour  and  Ooruter  v.  Herons  and  Others, 

110. 
Banks,  etc.  v.  Chalmers,  555. 
Brims,  Noble  v.,  444. 
Bryoe  v.  Langlands,  166. 
Buchanan's  Sequestration,  49. 
Chalmerd  V.  Banks,  etc.,  555. 
Christie  v.  Manning,  335. 
Claymore  Steamship  Company  Limited  v. 

Grimond,  51. 
Oursiter  and  Balfour  v.  Hercus  and  Others, 

110. 
Farquhar's  Trustees  v,  Farquhar,  663. 
Fergus,  Koehler  v.,  104. 
FemisBon    (O^vie's     Judicial    Factor), 

Wyllie  (OgilWe*8  Trustee)  v.,  161. 
Forsyth  and  Others  v.  Boss,  338. 
Gtorrard,  Harverson  v.,  496. 
Glasgow  and  Pauley  Joint  Line  Railway 

Company,  Wilson  v.,  104. 
Goodlad  v,  Williamson,  447. 
Gordon  v.  Morgan,  53. 
Grabousky,  Guthe,  Murdoch,  &  Co.  v.,  269. 
Grimond,  Claymore  Steamship  Company 

Limited  v.,  51. 
Guthe,  Murdoch,  &  Co.  v.  Grabousky,  239. 
Hamilton  &  Son  v.  Hasten  and  Others, 

611. 
Hart  V.  Rose,  Wright,  and  Others,  493. 
Harrenon  v,  Gerrard,  496. 
Haston  and  Others,  Hamilton  &  Son  v., 

611. 
Henry  and  Graham,  Webster  v.,  165. 


Hercus  and  Others,  Balfour  and  Gursiter 

v.,  110. 
Inspector  of  Poor  of  Parish  of  Kemback 

V.   Elilconquhar  and  Monimail  Inspec- 
tors, 266. 
Inspector  of  Poor  of  Parish  of  Kirkwall 

V,  Lady  Parish  Inspector,  272. 
Kilconquhar  and  Moninuul  Inspectors  of 

Poor,  Inspector  of  Poor  of  Kemback  v., 

266. 
Koehler  v.  Fergus,  104 . 
Lady  Parish  Inspector,  Inspector  of  Poor 

of  Parish  of  Kirkwall  v.,  272. 
Langlands,  Bryce  v.,  166. 
Laogwill  V.  Mackay,  222. 
Leatter,  Traill  v.,  5a9. 
Mackay,  Lang  will  v.,  222. 
Mackay  v.  Scottish  Union  and  National 

Insurance  Company  and  Another,  221. 
Manning,  Cliristie  r.,  335. 
Morgan,  Gordon  v. ,  53. 
Nobld  V.  Brims,  444. 
Packman  v.  Robertson,  332,  612. 
Parochial  Board  of  Petorculter,  Riid  and 

Others  v.,  167. 
Reid  and  Others  v.  The  Parochial  Board 

of  Peterculter  and  Others,  167. 
Robertson,  Packman  in,  332,  612. 
Rose,  Wright,  and  Others,  Hart  v.,  499. 
Ross,  Forsyth  and  Owhera  v.,  388. 
Scottish  Union  and  National  Insurance 

Company    and    Another,    Mackay    «., 

221. 
Traill  v.  Leatter  and  Others,  559. 
Webster  v.  Henry  and  Graham,  165. 
Williamson,  Goodlad  v.,  447. 
Wilson  V,  Glasgow  and  Paisley  Joint-Line 

Railway  Company,  104. 
Wyllie  (Ogilv^ie's  Trustee)  v.    Fergusson 

(OgUvie's  Judicial  Factor),  16L 
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INDEX  TO  MATTERS  OF  ENGLISH,  AMERICAN,  AND 

COLONIAL  CASES. 


Bill  of  Exchange— Acceptanod  in  blank, 
filling  in  name  of  drawer,  death  oi 
acceptor,  authority  to  complete,  prin- 
cipal and  Burety,  discharge  of  surety, 

Building  Society — Mutual  Loan  Society, 
withdrawing  membera,  voluntary  wind- 
ing up,  payment  out  of  speoiai  fund, 
articles  applicable  after  winding  up, 
391. 

Building  Society  —  Rules,  construction, 
advanced  members,  fine,  compound 
interest,  reasonableness  of  rules,  391. 

Building  Society — Statutory  receipt,  legal 
estate,  priority.  Building  Societies  Acts 
1874,  etc.,  276. 

Collision — Failure  of  steam  steering-gear, 
liability  of  shipowner,  negligence,  392. 

Company— Director,  sale  by  director  to 
company  of  propartv  in  which  he  had 
an  interest,  non-disclosure  of  director's 
interest,  account  of  profit,  winding  up, 
Companies  Act  1862,  277. 

Company  —  Winding  up,  contributory, 
payment  on  behalf  of  company,  calls, 
set-oflf,  277. 

Company — Winding  up,  examination  of 
witnesses  by  official  liquidator,  right  of 
creditors  to  attend  proceedings,  277. 

Company  —  Winding  up,  petition  not 
advertised,  application  to  withdraw, 
costs  of  contnoutories  appearing,  costs 
of  company,  278. 

Copyright  —  Designs,  registration  mark, 
accidental  error,  design  rules  1883,  notice 
to  infringer,  costs,  112. 

Copyright— Letters,  property  .in  letters, 
sender  and  recipient,  restraint  of  publi- 
cation, injunction,  278. 

Qjiming — Betting  Houses  Act,  place  used 
for  purpose  of  betting,  persons  resorting 
thereto,  392. 

Husband  and  Wife— Policy  of  assurance 
for  benefit  of  wife  and  children,  petition 
for  appointment  of  trustees — Alarried 
Women's  Property  Acts  1870  and  1882, 
168. 

Husband  and  Wife — ^Post-nuptial  settle- 
ment, valuable  consideration,  bargain, 
278. 


Infant — Ward  of  Court,  leave  to  go  out  of 
jurisdiction,  undertaking  by  guardians, 
279. 

Lunatic— Pauper  lunatic,  death,  expenses 
of  past  maintenance,  creditors'  action, 
279. 

Master  and  Servant — Negligence  of  fellow- 
servant.  Employers'  Liability  Act  1880, 
336. 

Negligence— Diversion  of  highway,  fencing 
diverted  road,  duty  arising  from  exer- 
cise of  statutory  right  to  divert  high 
way,  evidence  of  negligence,  nonsuit 
391. 

Negligence — Master  and  servant,  water- 
cart  of  corporation  used  with  hired 
horse  and  driver,  448. 

Patent  —  Infringement,  pending  action, 
amendment  of  specification,  279. 

Patent — New  or  original  design,  regis- 
tration, infringement,  rectification  of 
register,  injunction,  279. 

Public  Health  Act  1875  — New  street- 
sewer,  vesting  in  urban  sanitary  autho- 
rity, sewer  made  for  profit,  279. 

Railway  Company — Agreemsnt  to  make 
railway, contractor,  property  or  materials 
delivered  but  not  fixed,  payment  by 
instalments,  engineer's  certificate,  280. 

Railway  Company  —  Debenture  stock, 
mortgages,  bonds,  priorities,  Companies 
Clauses  Acts  1845  and  1853,  664. 

Ship  and  Shipping — Demurrage,  charter- 
party  construction  *^such  ready  quay 
berth  as  ordered  by  charterers,"  failure 
of  charterers  to  provide  quay  berth, 
616. 

Solicitor  —  Lien,  property  recovered  or 
preserved,  solicitor  discharged  before 
trial  of  action,  661. 

Trade  Mark  —  Registration,  identical 
marks,  registration  of  restricted  user, 
Patent  Act  1883,  616. 

Trustees— Appointment  new  of  trustees, 
jurisdiction,  petition,  reference  to 
Chambers,  transfer  of  stock,  230. 

Trustee — Investment,  mortgage  of  house 
property,    valuation,    depreciation     of 
security,  employment  of  agents,  liability 
of  trustees,  280. 
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